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Introduction 

Beardless  of  the  question  of  their  worth,  the  ^Titer  has  col- 
lected original  prints  of  certain  of  his  papers  and  addresses 
delivered  niiostlj  daring  the  past  ten  yeara,  for  binding  in  a 
limited  number  of  sets.  The  constant  demand  for  copies  of 
some  of  these  productions  seems  to  warrant  this  presentation, 
so  far  as  the  limited  number  of  copies  on  hand  would  admit, 
for  the  use  of  reference  libraries. 

Most  of  these  papers  and  addresses  were  produced  in  1911- 
1917.  The  reports  and  addresses  upon  Judicial  Recall  and 
Socialism  were  a  part  of  the  work  of  the  writer  in  his  capacity  as 
Chairman  of  the  American  Bar  Association  Committee  to  Op- 
pose. Judicial  Recall,  which  position  he  has  occupied  since  the 
year  1912.  The  discussions  upon  the  subject  of  Minimum 
Wage  and  Price  Maintenance  were  in  connection  with  his  pro- 
fessional work  in  the  State  and  Federal  Courts  upon  those 
questiona  The  discussions  upon  Uniform  State  Laws  are  in 
the  form  of  reports  made  as  Chairman  of  the  Minnesota  State 
Board  of  Commissioners  on  Uniform  State  Lawa  The  dis- 
cussion of  the  proposition  to  establish  a  three  years*  course  for 
the  degree  of  A.  B.  at  Harvard,  was  in  connection  with  his  po- 
sition as  Chairtman  of  the  committee  on  that  question  appoint- 
ed by  the  Associated  Harvard  Clubs.  Some  peculiar  phases 
of  the  presidential  campaign  of  1912,  provoked  the  letter  to 
the  Wilson  Collie  League,  concerning  the  menace  of  Roose- 
velt, which  letter  had  a  very  wide  circulation  in  the  public 
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The  discussions  upon  Water  Bights  and  Water  Powers  were 
made  in  connection  with  his  general  study  of  that  subject,  and 
in  connection  with  his  law  practice.  These  Water  Bights  and 
Water  Power  discussions  include  general  discussions  before 
scientific  associations,  and  various  presentations  (b^inning 
with  the  year  1911)  of  the  question  of  State  and  Federal  Con- 
trol of  Water  Powers  before  Committees  of  State  Legislatures 
and  before  Federal  Commissioners  and  Committees  of  the  Cchi- 
gress. 

All  these  papers  are  combined  in  two  volumes,  Volume  I 
comprising  all  the  above-named  discussions  except  those  con- 
cerning Water  Bights  and  Water  Powers,  the  latter  compris- 
ing Volume  II. 

For  convenience  there  has  been  inserted  in  each  volume  a 
Synopsis  of  Contents,  with  references  to  the  various  papers 
by  the  numbers  with  which  those  papers  are  respectively  mark- 
ed. As  to  some  of  the  papers  there  is  lack  of  supply  sufficient 
to  include  all  in  each  set ;  but  such  omlissions,  if  made  in  any 
volume,  are  indicated. 

Certain  cartoons  and  personal  likenesses  and  biographies 
have  been  included,  which  fact  is  repugnant  to  the  sense  of  deli- 
cacy of  the  writer,  as  it  may  be  to  others.  However,  they  are 
part  of  the  history  of  the  work  represented,  in  connection  with 
which  they  were  published  solely  on  the  initiative  of  others 
than  the  writer. 

BOME  Q.  BBOWN. 

Minneapolis,  Minnesota, 

December  1,  1917. 
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■yHE  public  and  professional  activities 
*  of  Rome  G.  Brown,  of  Minneapolis, 
have  attracted  nation-wide  notice  during 
the  past  few  years.  As  chairman  of  the 
American  Bar  Association's  committee  to 

oppose  the  judicial      

recall,  he  has,  since 
1911,  planned  and 
conducted  an  ag- 
gressive anti- recall 
campaign  through- 
out the  country. 
In  the  prosecution 
of  this  work  he  has 
delivered  a  score  or 
more  of  addresses 
before  state  bar 
associations,  law 
schools,  universi- 
ties, and  business 
men's  clubs,  and 
other  organiza- 
tions, and  has  de- 
bated the  question 
on  several  public 
occasions  with  ad- 
vocates of  the  Judi- 
cial recall.  In  this 
work  he  has  trav- 
eled over  30,000 
miles.  Under  his 
direction  there 
have  been  printed  . 

some  thirty  dif- 
ferent    pamphlets 

which  have  been  distriouted  as  educa- 
tional propaganda  on  the  question 
throughout  the  United  States.  The  cir- 
culation of  such  pamphlets  exceeds  a 
total  number  of  700,000.  He  has  also 
conducted  campaigns  before  various  leg- 
islatures and  electorates  where  the  ques- 
tion was  acutely  at  issue.  The  fact  that 
in  the  United  States  the  judicial  recall 
is  now  a  waning,  and,  indeed,  a  dead, 


issue,  is  largely  credited  to  Mr.  Brown's 
tireless  and  effective  labors. 

William  H.  Taft,  delivering  his  ad- 
dress as  president  of  the  American  Bar 
Association,  at  the  annual  session  in 
Washington  in  Oc- 
!  tober,  1914,  said: 
"This  association 
I  four  years  ago  ap- 
pointed a  special 
'  committee  to  op- 
pose the  judicial 
recall,  and  that 
committee  has 
done  great  work. 
Its  present  chair- 
man, Mr.  Rome  G. 
Brown,  of  the 
Minneapolis  Bar, 
has  delivered  effec- 
tive addresses  to 
many  state  bar  as- 
sociations through- 
out the  country, 
and  has  encour- 
aged legislative  op- 
position in  many 
states  to  the  em- 
bodiment of  these 
heresies  in  statutes. 
The  report  of  the 
committee      shows 

that  there  has  been 

a    distinct    falling 
off  in  the  support 
of  these  fundamentally  unwise  and  dan- 
gerous proposals." 

Referring  to  Mr.  Brown's  latest  sum- 
mary of  the  status  of  judicial  recall,  the 
"New  York  Nation"  in  its  issue  of  July 
6th,  last,  says:  "Not  only  is  the  recall 
of  judges  dead  as  a  doornail ;  in  the  lat- 
est report  of  the  American  Bar  Associa- 
tion's committee  on  the  subject,  it  is 
asserted  that  movements  for  getting  rid 
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of  the  recall  in  the  six  states  which 
adopted  it  are  gaining  force." 

"Leslies'  Weekly"  in  its  issue  of  July 
20th,  last,  says :  "The  change  has  been 
effected  largely  by  the  organized  teach- 
ing of  the  necessity  of  constitutional 
limitations,  and  of  their  enforcement  by 
the  exercise  of  the  judicial  function,  to 
which  the  judicial  recall,  in  both  its 
forms,  is  repugnant.  This  has  been  one 
of  the  labors  of  the  American  Bar  Asso- 
ciation, through  its  committee  to  oppose 
judicial  recall,  composed  of  a  member 
from  each  state,  under  the  energetic 
chairmanship  of  Rome  G.  Brown,  of 
Minneapolis.  The  annual  report  of  this 
committee,  just  published,  shows  the  re- 
sult of  persistent  and  effective  work  in 
combating  the  advocacy  of  this  socialis- 
tic doctrine.  The  change  has  '  come 
through  an  enlightenment  of  the  people 
as  to  the  subversive  nature  of  the  prop- 
osition that  either  the  tenure  of  judges 
or  their  decisions  should  be  subject  to  the 
temporary  or  local  whim  of  majorities. 
.  .  .  "The  subsidence  in  this  country 
of  this  fallacy  to  its  original  socialistic 
source  is  due  to  the  application  of  the 
only  cure  for  distorted  views  of  govern- 
ment. It  is  due  to  that  remedial  specific 
for  socialism  itself, — education." 

In  legal  circles  Mr.  Brown  is  known 
as  a  leading  national  authority  on  the 
law  of  water  rights,  and  particularly  on 
Federal  water-power  legislation.  Many 
of  his  discussions  of  water-rights  and 
water-power  law  have  been  published; 
and  he  is  lecturer  on  the  subject  of  water 
rights  in  the  law  schools  of  the  Univer- 
sity of  Minnesota  and  of  the  University 
of  North  Dakota. 

He  has  also  become  a  prominent  au- 
thority on  the  subject  of  the  statutory 
minimum  wage,  of  which  he  is  a  pro- 
nounced opponent,  both  upon  economic 
and  constitutional  grounds.  In  the  Ore- 
gon minimum  wage  cases  (Stettler  v. 
O'Hara  and  Simpson  v.  O'Hara),  he  ap- 
peared December,  1914,  before  the 
United  States  Supreme  Court  in  oppo- 
sition to  the  constitutionality  of  these 
statutes.  In  this  argument  he  was  op- 
posed by  Louis  D.  (now  Justice)  Bran- 
deis.  No  decision  has  yet  been  filed,  and 
the  Oregon  cases  have  been  set  for  re- 


argument  next  fall.  Mr.  Brown  is  the 
author  of  a  published  discussion  entitled 
"The  Minimum  Wage."  Discussions  by 
him  of  the  same  subject  have  been  print- 
ed at  various  times,  including  one  in  the 
September,  1915,  munber  of  "Case  and 
Comment." 

To  Mr.  Brown  is  also  credited  the 
successful  outcome  in  his  recent  contest 
for  the  constitutional  right  of  a  private 
tradpr  to  refuse  to  sell  any  customer  for 
any  reason  whatever,— despite  the  for- 
mer Federal  decisions  prohibiting  price 
maintenance  as  repugnant  to  the  anti- 
trust acts.  This  establishment  of  the 
right  to  refuse  to  sell  was  an  epoch-mak- 
ing event  in  the  law  of  trade  relations 
in  this  country.  Great  Atlantic  &  P.  Tea 
Co.  V.  Cream  of  Wheat  Co.,  decision  by 
Judge  Lacombe,  of  the  United  States 
Circuit  Court  of  Appeals,  Second  Circuit, 
filed  November  10,  1915,  141  C.  C.  A. 
594,  227  Fed.  46,  affirming  decision  by 
Judge  Hough  of  the  United  States  Dis- 
trict Court,  Southern  District  of  New 
York,  224  Fed.  566. 

He  is  in  general  practice  and  repre- 
sents a  large  and  important  clientele. 

He  was  born  in  Montpelier,  Vermont, 
June  15,  1862;  graduated  from  Harvard 
in  1884  with  magna  cum  laude;  was  ad- 
mitted to  the  bar  in  Vermont  in  1887, 
and  removed  to  Minneapolis  the  same 
year.  He  is  vice  president  and  general 
counsel  of  the  Minneapolis  Tribune  Com- 
pany; general  counsel  of  the  Cream  of 
Wheat  Company,  the  Minneapolis  Water 
Power  Companies,  and  other  corpora- 
tions. He  is  chairman  of  the  Minne- 
sota State  Board  of  Commissioners  on 
Uniform  State  Laws,  and  was  vice  presi- 
dent of  the  National  Conference  of  Com- 
missioners on  Uniform  State  Laws  in 
the  year  1913.  He  was  a  member  of  the 
executive  committee  of  the  American 
Bar  Association  from  1906  to  1909,  and 
president  of  the  Minnesota  State  Bar  As- 
sociation in  1906  and  1907.  He  is  active 
in  the  alumni  activities  of  Harvard,  hav- 
ing been  president  of  the  Minnesota  Har- 
vard Club  in  1907,  and  president  of  the 
Associated  Harvard  Clubs  of  the  United 
States  in  1906.  He  is  senior  member  of 
the  firm  of  Brown  &  Guesmer,  Minne- 
apolis. 
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OF  THE 

COMMITTEE  TO  OPPOSE  THE  JUDICIAL  RECALL. 

{To  be  presented  at  the  meeting  of  the  American  Bar  Association,  at 

Montreal,  Canada,  September  IS,  1913.) 

To  the  American  Bar  Association: 

The  undersigned  committee,  appointed  for  the  year  1912-1913 
under  resolution  of  this  Association  adopted  at  its  annual  meeting 
in  1911,  respectfully  submit  the  following  report: 

The  present  committee  has  continued  to  its  utmost  ability  the 
work  imposed  upon  the  first  committee  which  was  appointed  for 
the  year  1911-1912,  as  directed  by  the  resolution  of  1911  to  "  take 
such  steps  as  it  may  deem  best  to  expose  the  fallacy  of  the  Judicial 
Recall/'  The  scope  of  its  work  has  been  to  oppose  both  the  Recall 
of  Judges  and  the  Recall  of  Judicial  Decisions,  and  the  title  of 
the  committee  has  been  made  to  conform  therewith.  It  now 
stands  as  the  **  Committee  to  oppose  the  Judicial  Recall.'^ 

On  account  of  the  spreading  of  the  agitation  for  the  Judicial 
Recall,  and  by  reason  of  the  fact  that  the  legislatures  of  about  40 
states  have  held  their  annual  sessions  during  tlie  past  year,  the 
work  of  your  present  committee  has  been  exceptionally  active  and 
extensive. 

We  have  had  two  general  objects  in  view :  First,  to  carry  on  as 
widely  as  possible,  consistently  with  the  limited  means  at  our  dis- 
posal, a  campaign  of  education  throughout  the  United  States  in 
opposition  to  the  Judicial  Recall ;  and,  second,  to  direct  or  assist, 
by  special  work  through  this  committee,  the  various  local  cam- 
paigns^ in  different  states  and  their  legislatures,  in  opposition 
to  these  measures. 

We  have  at  all  times  kept  in  close  touch  with  this  question  as 
presented  in  various  states  and  localities,  as  well  as  throughout 
the  country  at  large.  Through  correspondence  between  the 
Chairman  and  various  members  of  the  committee,  and  between 
them  and  opponents  of  the  Judicial  Recall  in  various  localities, 


2 


we  have  promoted,  wherever  necessary,  special  campaigns.  We 
have  encouraged  and  procured  the  writing  and  publication  of 
various  discussions  in  leading  magazines  and  periodicals  and 
newspapers,  and  have  participated  in  public  discussions  on 
numerous  occasions  at  various  points  in  the  United  States.  Where 
a  direct  contest  was  on  in  a  state  or  in  a  legislature,  we  have 
promoted  and  organized  opposition  which,  in  most  instances,  has 
been  successful. 

In  connection  with  our  work  we  have  distributed  various  printed 
discussions  throughout  the  United  States  which  have  been  sent 
to  the  leading  newspapers,  lawyers,  citizens,  libraries,  officers, 
state  and  federal,  all  federal  and  state  judges,  and  members  of 
legislatures.  Altogether,  we  have  circulated  something  over 
350,000  pamphlets.  These  have  included  Hon.  Wm.  B.  Horn- 
blower's  address  on  "  The  Independence  of  the  Judiciary — The 
Safeguard  of  Free  Institutions'';  Senator  George  Sutherland's 
address,  "  The  Courts  and  the  Constitution  " ;  President  Butler's 
address  on  ^^  Why  should  we  change  our  Form  of  Government " ; 
also  President  Butler's  address  on  "What  is  Progress  in  Poli- 
tics " ;  Dean  Thayer's  article  on  "  Recall  of  Judicial  Decisions  " ; 
Rome  6.  Brown's  address  on  "  The  Judicial  Recall — A  Fallacy 
Repugnant  to  Constitutional  Government";  also  Mr.  Brown's 
address  on  "  The  Judiciary  as  the  Servant  of  the  People." 

We  have  also  promoted  discussions  at  meetings  of  many  local 
Bar  associations,  state,  county  and  city,  and  provided  speakers 
before  students  of  universities  and  particularly  of  law  schools. 
Besides  covering  all  the  libraries  in  the  United  States,  we  have, 
as  part  of  our  propaganda,  supplied  anti-Judicial  Recall  literature 
to  every  student  in  every  law  school  in  the  United  States.  In 
most  of  the  school  and  university  debates  upon  this  subject,  of 
which  there  have  been  many  hundred  during  the  past  year,  the 
results  of  the  distribution  of  our  literature  and  the  assistance 
which  we  have  given  have  been  shown  from  the  fact  that  generally 
the  contestants  against  the  Judicial  Recall  have  been  winners  of 
such  debates. 

The  distribution  of  printed  discussions  has  been  facilitated 
by  tlie  fact  that  many  senators  in  the  Congress  are  active  oppo- 


nents  of  these  measures,  and  such  senators  have  made,  througli  our 
committee,  distribution  of  anti-Judicial  Becall  pamphlets,  printed 
in  the  form  of  senate  documents,  besides  the  other  general  cir- 
culation made  under  the  direct  supervision  of  the  senators  them- 
selves. We  wish  to  acknowledge  our  obligation  to  Clarence  W. 
DeKnight,  Attomey-at-Law,  Washington,  D.  C,  whose  interest 
and  assistance  have  greatly  facilitated  the  work  of  this  committee 
in  distributing  these  pamphlets  to  various  parts  of  the  United 
States. 

The  significance  and  danger  of  the  Judicial  Eecall  are,  in  many 
states  and  localities,  underestimated,  even  by  some  members  of 
our  committee.  Because,  here  and  there,  up  to  tlie  present  time, 
no  special  local  demand  for  the  Judicial  Becall  has  shown  itself, 
it  seems  to  be  considered  that  the  adoption  in  1908  in  Oregon  of 
the  Eecall  of  Judges,  even  though  later  followed  in  1911  in  Cali- 
fornia, was  not  necessarily  indicative  of  the  danger  of  its  further 
extension.  It  has  been  advised  by  one  or  two  members  of  the  com- 
mittee that  the  distribution  of  literature  in  localities  where  there 
is,  as  yet,  no  open  agitation  for  the  Eecall,  might  precipitate 
activity  in  its  favor.  The  results  have  proven  that  such  an  atti- 
tude is  not  justified.  The  Judicial  Becall  measures  are,  in  the 
first  instance,  enticing  to  those  who  do  not  really  understand 
their  significance.  The  result  is,  that  in  many  localities  a  strong 
following  in  their  favor  has  been  slowly  worked  up,  and  that, 
where  few  would  have  thought  them  possible  of  adoption,  they 
have  been  forced  to  a  vote  after  a  quick  and  spirited  campaign  and 
have  either  been  adopted  or  have  come  very  nearly  to  adoption. 
The  result  shows  that  the  campaign  of  general  education  upon 
the  subject,  which  we  have  undertaken,  is  the  wisest  course.  This 
is  on  the  same  principle  that  a  preventive,  when  an  epidemic 
threatens,  is  more  wise  than  to  wait  until  some  drastic  action  is 
required  to  counteract  or  to  cure  the  effects  of  an  existing  malady. 
Our  campaign  has  been  on  the  lines  of  a  course  of  hygiene,  to  edu- 
cate citizens  in  advance  to  a  healthful,  wholesome,  intelligent 
attitude  upon  the  constitutional  questions  and  upon  the  questions 
of  policy  involved  in  the  proposition  of  the  Judicial  Becall. 

Besides  its  adoption  in  Oregon  and  California  by  constitu- 
tional amendment,  the  Becall  of  Judges  has  been,  within  the  past 


year^  made  a  constitutional  provision  in  the  states  of  Arizona  and 
Nevada.  It  has  been  recently  voted  by  the  legislatures  of  the 
states  of  Kansas  and  Minnesota,  to  be  submitted  as  a  con- 
stitutional amendment  for  adoption  by  the  people.  At  the  last 
election  in  Colorado,  constitutional  amendments  for  both  the 
Kecall  of  Judges  and  for  the  Recall  of  Judicial  Decisions^  initi- 
ated by  the  people  under  the  Initiative  and  Referendum^  were 
adopted. 

In  Arkansas,  a  constitutional  amendment  for  the  recall  of 
judges,  initiated  by  the  people,  was  passed  at  tlie  1912  election ; 
but  the  state  Supreme  Court  held  that  it  had  not  been  properly 
submitted  and,  therefore,  not  adopted.  In  Kansas  and  Minne- 
sota the  amendment  proposed  by  the  legislature  excludes  from  the 
Recall  election  the  selection  of  a  candidate  to  fill  the  vacancy  if 
tlie  Recall  is  successful.  This  eliminates  only  one  of  the  many  ob- 
jections, but  through  this  manner  of  sugar-coating  the  measure 
which  is  proposed  as  a  remedy,  many  legislators  in  the  above 
states  have  been  deceived  into  withdrawing  their  opposition  to  the 
Judicial  Recall.  In  Colorado  a  case  is  pending  in  the  Supreme 
Court  questioning  the  regularity  of  the  submission  to  the  people 
of  both  amendments;  but  until  that  case  is  decided,  both  the 
Recall  of  Judges  and  of  Judicial  Decisions  are  in  force  in  that 
state. 

In  many  of  the  40  or  more  state  legislatures  which  have  just 
adjourned,  measures  for  constitutional  amendments  providing 
for  the  Judicial  Recall  were  presented,  and  in  some  of  them,  while 
not  successful,  received  surprisingly  strong  support.  In  North 
Dakota,  after  most  strenuous  contest,  the  Recall  of  Judges  lost  by 
one  vote. 

Minnesota  is,  thus,  the  first  state  having  any  of  its  territory 
east  of  the  Mississippi  River  to  adopt  any  form  of  the  Judicial 
Recall,  even  by  the  vote  of  its  legislature.  The  movement  for  its 
adoption  seems  to  be  one  originating  upon  the  Pacific  Coast  and  to 
be  spreading  east.  By  continued  work  we  may  hope  to  prevent  its 
adoption  by  the  people  even  in  Kansas  or  Minnesota.  How- 
ever, it  is  demonstrated  that  it  is  not  safe  to  depend  upon 
defeating  it  at  the  polls.  The  fight  in  each  case  must  be  made  in 
the  state  legislature  where  it  is  more  practicable  to  demonstrate 
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its  fallacy  by  the  education  of  a  representative  few  than  to  depend 
upon  a  campaign  before  the  entire  body  of  the  voters. 

It  is  a  mistake,  however,  to  assume  that  the  agitation  has  not 
become  a  serious  one  east  of  the  Mississippi.  It  has  already 
shown  up  strong,  although  without,  as  yet,  sufficient  strength  for 
adoption,  in  the  legislatures  of  Wisconsin,  Illinois,  Ohio  and  other 
states.  In  the  recent  Massachusetts  legislature,  a  measure  was 
presented  and  strongly  urged  for  a  constitutional  amendment 
authorizing  the  Becall  of  Judicial  Decisions  "  in  all  cases  when  a 
law  otherwise  duly  enacted  by  the  legislative  authority  of  the 
commonwealth  shall  be  held  by  the  Supreme  Judicial  Court  to  be 
in  violation  of  the  constitution."  In  April  last,  there  was  intro- 
duced in  the  Congress  a  joint  resolution  proposing  to  the  states 
the  election  of  all  federal  judges  by  vote  of  the  people,  with  a 
tenure  of  12  years,  and  providing  for  the  recall  of  all  judges,  both 
of  the  supreme  court  and  inferior  courts,  at  any  general  election 
at  which  presidential  electors  shall  be  chosen.  A  senate  joint 
resolution  was  introduced  in  December,  1912,  in  the  Congress, 
proposing  a  constitutional  amendment  providing  that  any  de- 
cision of  the  Federal  Supreme  Court  declaring  unconstitutional 
an  act  of  the  Congress,  may  be  submitted  by  the  Congress  to  the 
electors,  and  that  by  vote  of  a  majority  of  congressional  districts 
and  of  the  states,  such  act  should,  notwithstanding  the  decision 
of  the  Supreme  Court,  become  a  law.  These  measures  have  not 
met  any  considerable  support,  but  it  is  significant  that  such  meas- 
ures as  these  should  be  even  proposed  and  that  they  would  find 
active  supporters. 

We  do  not  at  this  time  deem  it  necessary,  as  part  of  our  report, 
to  emphasize  the  vice  of  the  Judicial  Eecall.  This  subject  is  now 
perhaps  more  generally  discussed  throughout  the  country  than 
any  other.  While,  whether  considered  by  number  or  character,  the 
weight  of  the  discussion  is  overwhelmingly  in  opposition,  there  is, 
however,  a  thoroughly  organized  and  persistent  advocacy  of  the 
Judicial  Recall. 

We  have  appended  as  a  part  of  this  report  a  synopsis  of  the  leg- 
islation or  constitutional  amendments  adopted  in  the  states  above 


referred  to.  We  have  also  appended  the  report  of  the  ITew  York 
State  Bar  Association  in  special  meeting  to  this  Association  upon 
the  effort  in  the  state  to  publish  in  each  county  the  attitude  of  the 
local  Bar  upon  the  question  of  judicial  recall.  Following  this  is 
added  a  selected  bibliography  showing  much  of  the  current  dis- 
cussion. 

We  would  respectfully  recommend  that  the  work  of  this  Asso- 
ciation in  opposition  tD  the  Judicial  Becall  be  continued,  upon 
the  same  lines  as  heretofore;  and  that  the  utmost  encouragement 
and  most  liberal  appropriations  possible  be  given  by  this  Associa- 
tion to  its  committees  which  shall  be  organized  each  succeeding 
year  to  expose  the  fallacy  of  the  Judicial  Recall. 

BespectfuUy  submitted, 
BoMK  G.  Brown,  Minneapolis,  Minn.,  Chairman, 
IjAwrence  Cooper,  Huntsville,  Ala., 
EvTJRETT  E.  Ellinwood,  Bisbce,  Ariz., 
Geo.  B.  Rose,  Little  Rock,  Ark., 
Curtis  H.  Lindley,  San  Francisco,  Calif., 
Frank  E.  Gove,  Denver,  Col., 
William  Brosmith,  Hartford,  Conn., 
WiLLARD  Saulsbury,  Wilmington,  Del., 
CiiAPiN  Brown,  Washington,  D.  C, 
Alexander  R.  Lawton,  Savannah,  Ga., 
David  L.  Witiiinqton,  Honolulu,  Hawaii, 
James  H.  Hawley,  Boise  Idaho, 
George  T.  Page,  Peoria,  111., 
Samuel  0.  Pickens,  Indianapolis,  Ind., 
E.  M.  Carr,  Manchester,  Iowa, 
Cjharles  Blood  Smith,  Topeka,  Kans., 
Edmund  F.  Trabue,  Louisville,  Ky., 
Edwin  T.  Merrick,  New  Orleans,  La., 
Isaac  W.  Dyer,  Portland,  Me., 
William  L.  Marbcry,  Baltimoi^,  Md., 
Jkrkmiait  Smith,  Jr.,  Boston,  Mass., 
Samuel  T.  Do  re  las.  Detroit,  Mich., 
John  Allkn,  Tupelo,  Miss., 
John  P.  Lek,  St.  Louis,  Mo., 


L.  P.  Sanders,  Butte,  Mont., 
William  D.  McHugh,  Omaha,  Neb., 
Hugh  H.  Brown,  Tonopah,  Nev., 
Frank  S.  Streeter,  Concord,  N.  H., 
EiOHARD  V.  LiNDABURY,  Newark,  N.  J., 
William  C.  Reid,  Eoswell,  N  M., 
William  B.  Hornblower,  New  York,  N.  Y., 
Harry  Skinner,  Greenville,  N.  C, 
H.  A.  Bronson,  Grand  Forks,  N.  D., 
Lawrence  Maxwell,  Cincinnati,  Ohio, 
J.  E.  Keaton,  Oklahoma  City,  Okla., 
Frederick  V.  Holm  an,  Portland,  Ore., 
Rodney  A.  Mercur,  Towanda,  Pa., 
Manuel  Rodriguez-Serra,  San  Juan,  P.  E., 
Thomas  A.  Jenckes,  Providence,  E.  I., 
P.  Alstin  Willcox,  Florence,  S.  C, 
Norman  T.  A.  Mason,  Deadwood,  S.  D., 
Albert  W.  Biggs,  Memphis,  Tenn., 
Wm.  H.  Burges,  El  Paso,  Tex., 
E.  B.  Critchlow,  Salt  Lake  City,  Utah, 
Gi'X)RGE  B.  Young,  Newport,  Vt., 
Eppa  Hunton,  Jr.,  Eichmond,  Va., 
Charles  E.  Shepard,  Seattle,  Wash., 
D.  J.  F.  Strother,  Welch,  W.  Va., 
Burr  W.  Jones,  Madison,  Wis., 
John  W.  Lacey,  Cheyenne,  Wyo., 

Committee  to  Oppose  the  Judicial  EecalL 

PROVISIONS  FOE  JUDICIAL  EECALL  ADOPTED   IN 

VAEIOUS   STATES. 

The  following  synopsis  shows  the  Judicial  Eccall  measures 
already  adopted  in  certain  states.  In  states  not  here  mentioned 
it  has  not  been  passed  by  the  legislature  nor  adopted  by  the 
people. 

Oregon. — Eecall  of  Judges.  Constitutional  amendment, 
adopted  in  1908  under  initiative  by  the  people.    Authorizes  recall 
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and  new  election  to  fill  vacancy  at  the  same  time  on  petition  not 
to  exceed  25  per  cent  of  qualified  voters.  Allows  judge  to  resign 
within  five  days.  In  case  of  failure  to  resign,  recall  election 
within  20  days  after  filing  petition.  Charges  of  not  to  exceed 
200  words  in  length  must  be  included  in  petition  and  placed  on 
ballot,  and  defense  of  same  length  allowed  on  ballot.  Grounds 
for  recall  and  nature  of  statement  of  same  not  specified.  It  is 
now  generally  assumed  that  constitutional  provision  not  self- 
executing,  and  requires  facilitating  legislation.  Facilitating  act 
of  legislature  in  1913  passed  but  vetoed  by  Governor.  No  suc- 
wssful  instance  of  judicial  recall  in  this  state.  See  Oregon  Con- 
stitution, Article  II,  Sec.  18. 

Califounia. — Recall  of  Judges.  Constitutional  amendment 
adopted  in  1911.  Constitutional  provision  is  made  self-execut- 
ing, but  allows  further  legislation.  Provision  for  charges  and 
(lefonsc  same  as  in  Oregon,  except  300-word  defense  allowed, 
liocall  election  includes  selection  of  successor.  Majority  of  votes 
actually  cn^^t  decides,  as  in  Oregon.  Recall  petition  must  be 
signed  by  \2  per  cent  of  number  of  votes  cast  at  last  election; 
provided  that  in  the  case  of  any  state  officer  elected  in  any 
political  subdivision  of  the  state,  the  percentage  is  20  per  cent, 
and  in  case  of  officer  elected  from  the  state  at  large,  signatures 
must  include  1  per  cent  of  the  number  of  votes  cast  at  the  last 
election  in  each  of  five  counties.  The  only  successful  judicial 
ivcalls  which  have  taken  place  in  the  United  States,  so  far  as  we 
have  learned,  is  that  of  the  recent  case  of  Judge  Weller,  in  San 
Francis^H),  and  one  justice  of  the  peace  in  Arizona.  See  Cali- 
fornia Constitution,  Article  23. 

Coi.oHAiH). — Reiall  of  Juilin s  and  Recall  of  Judicial  Decisions. 
Const ilutit»nal  amrndnKMits  on  initiative  of  people  adopted  gen- 
entl  election  1JU*<?.  Rerall  of  Judires  same  as  in  California,  ex- 
••I'Pi  *^5  per  cent  of  nunilnM*  o(  vtUes  cast  at  elevtion  required  on 
ivi\;H  petition,  luvall  of  Judicial  IXvisions  provides  tliat  before 
a  >upreme  couil  iKvisiiui  tleilariiii:  a  statute  or  rertain  city  charter 
p^ovi^ions   unvon>lilutional    shall    be   enforci-d,   it   may   bi%   on 


petition  of  5  per  cent  of  qualified  electors  of  the  state  or  city, 
as  the  case  may  be,  referred  to  the  electors  of  the  state  or  city ; 
artd  if  a  majority  of  the  votes  cast  is  against  the  decision,  the 
decision  is  recalled  and  the  law  stands.  Thus  there  is  e9tablishe<], 
in  Colorado,  a  sort  of  local  option  as  to  the  control  of  the  final 
judgments  of  the  highest  court  of  the  state.  See  Colorado  Con- 
stitution, New  Article  XXI,  and  amendment  to  Section  1, 
Article  YI.  A  case  questioning  the  regularity  of  the  submission 
of  these  amendments,  and  therefore,  their  validity,  is  now  pend- 
ing in  the  State  Supreme  Court. 

Arizona. — ^Recall  of  Judges.  Arizona  Constitutional  Con- 
vention, December  9,  1910,  proposed  a  constitution  which  in- 
cluded provision  for  recall  of  all  public  oflScers,  including  the 
judiciary.  Allowed  recall  from  any  office  by  qualified  electors 
of  any  electoral  district,  which  electoral  district  may  comprise  the 
entire  state.  Becall  petition  must  be  signed  by  26  per  cent  of  the 
number  of  votes  cast  at  last  preceding  general  election  for  the 
office  in  question.  (Section  1,  Article  VIII,  Constitution  of 
1910.)  August  15,  1911,  this  constitution  disapproved  by  Presi- 
dent Taft.  (See  Veto  Message,  House  Document  106,  G'^d  Con- 
gress, 1st  session.)  By  joint  resolution  of  August  21,  1911,  the 
(*ongress  provided  as  a  condition  for  admissicm  that  said  Section 
1  of  Article  VIII  of  the  proposed  constitution  should  be  amended 
by  vote  of  the  people  by  inserting  the  words  "  excej)t  members  of 
the  judiciary.^'  (See  Joint  Resolution  No.  8,  of  August  21, 
1911.)  By  special  election  December  12,  1912,  the  amendment 
eliminating  the  recall  of  the  judiciary  was  passed  by  vote  of 
14,963  in  favor,  and  1980  votes  against.  After  admission  to 
statehood,  the  first  legislature  of  Arizona,  on  April  26,  1912, 
jjroposed  a  constitutional  amendment  changing  Section  1  of 
Article  VIII  by  eliminating  the  exception  proposed  by  Congress 
and  adopted  by  the  people  as  a  condition  to  being  admitted  to 
statehood.  On  November  5,  1912,  at  a  special  election,  this 
amendment  was  adopted  by  16,272  votes  in  favor  and  3705  votes 
against.  (See  Arizona  Constitution,  Section  1,  Article  VIII,  as 
thus  amended.)  There  has,  as  yet,  been  no  attempt  at  recall  in 
Arizona,  except  one  justice  of  the  peace  was  recalled  in  a  small 
precinct  in  Cochise  County  by  less  than  a  dozen  votes ;  and  there 
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is  now  pending  a  recall  against  Judge  John  C.  Phillips  of  Mari- 
copa County,  for  directing  a  verdict  in  a  personal  injury  case, 
under  a  petition  circulated  by  the  labor  unions  of  Phoenix  and 
filed  while  Judge  Phillips  had  yet  under  advisement  a. motion 
for  a  new  trial. 

Nevada. — Recall  of  Judges.  Constitutional  amendment  pro- 
posed by  legislature  in  1911;  adopted  general  election  1912. 
General  provisions  same  as  in  Oregon..  Facilitating  legislation 
adopted  in  1913.  See  Nevada  Session  Laws,  Ch.  258,  Laws  1913 
and  Constitution,  Article  II,  Section  9. 

Arkansas. — ^Recall  of  Judges.  Constitutional  amendment, 
initiated  by  people  under  the  initiative  and  referendum,  passed  at 
the  1912  election.  Supreme  Court  held  not  properly  submitted 
and,  therefore,  never  adopted.  Under  state  constitution  only 
three  amendments  can  be  submitted  at  one  election.  The  1913 
legislature  submitted  three  amendments  on  other  subjects.  Ac- 
cordingly, no  recall  amendment  can  be  passed  for  at  least  two 
years. 

Kansas. — Recall  of  Judges.  The  legislature  of  1913  proposed 
amendment  for  adoption  by  the  people  at  general  election  in 
1914.  It  provides  for  recall  election  without  selection  of  candi- 
date to  fill  vacancy.  Recall  petition  must  be  signed  by  10  per  cent 
of  nuni])er  of  vote  cast  at  last  election  in  case  of  state  officers,  15 
per  cent  in  case  the  electoral  division  is  less  than  a  state  and 
greater  than  a  county,  and  25  per  cent  where  it  is  a  county  or 
le^•se^  division.    See  Kansas  Laws  1913,  Ch.  336. 

Minnesota. — Recall  of  Judges.  Constitutional  amendment 
proposed  by  legislature  of  1913  for  submission  at  general  election 
of  1914.  Gives  power  to  the  legislature  to  provide  recall  of  elec- 
tive officers,  including  judges.  Recall  petition  must  be  signed 
by  not  less  than  20  per  cent  and  not  more  than  30  per  cent  of 
number  of  votes  cast  for  governor  in  the  electoral  division  at 
last  preceding  election.  Judge  may  resign  in  five  days  after 
filing  petition;  otherwise,  election  in  25  days.  Question  is  con- 
fined to  recall.  No  election  of  successor.  200-word  charge  and 
200-word  defense.  No  petition  to  be  filed  until  judge  has  held 
office  for  six  months  nor  within  GO  days  of  any  decision  com- 
plained of.  Recalled  judge  not  eligible  for  re-election.  See 
Minnesota  I^aws  1913,  Ch.  593. 


11 


KEPORT  OF  THE  NEW  YORK  STATE  BAR  ASSOCIA- 
TION  TO  THE  AMERICAN  BAR  ASSOCIATION 
UPON  THE  EFFORT  IN  NEW  YORK  STATE  TO 
PUBLISH  IN  EACH  COUNTY  THE  ATTITUDE  OF 
THE  LOCAL  BAR  UPON  THE  QUESTION  OF  JUDI- 
CIAL RECALL. 

The  New  York  State  Bar  Association  reports  that,  pursuant  to 
a  request  of  the  American  Bar  Association  and  immediately  upon 
its  receipt,  a  special  meeting  of  the  State  Bar  Association  was 
called  for  April  13,  1912,  at  Albany,  at  which  resolutions  were 
unanimously  adopted  condemning  the  doctrine  of  judicial  recall. 

To  secure  action  by  the  Bar  of  each  county  in  the  manner  con- 
templated the  following  committee  was  appointed : 

Alton  B.  Parker,  Chairman, 

William  B.  Hornblower,  William  D.  Guthrie, 

D.  Cady  Herrick,  Walter  Shaw  Brewster, 

Austen  G.  Pox,  Morgan  J.  O'Brien, 

Adelbert  Moot,  Ceylon  H.  Lewis, 

A.  T.  Clearwater,  Richard  E.  White, 

Lewis  E.  Carr,  Theodore  R.  Tuthill, 

Ansley  Wilcox,  Henry  Purcell. 

The  committee  thus  appointed  began  its  work  at  once  by  send- 
ing to  Presidents  of  County  Bar  Associations,  to  county  judges 
and  to  other  prominent  lawyers,  a  letter,  of  which  a  copy  is  an- 
nexed to  this  report,  reciting  the  action  taken  by  the  American 
Bar  Association  and  the  New  York  State  Bar  Association,  and 
urging  that  the  work  be  taken  up  in  each  county. 

This  letter  was  followed  by  others,  more  special  in  character, 
and  all  seeking  to  encourage  the  Bar  in  each  county  of  the  state 
to  carry  out  the  campaign  inaugurated  by  the  American  Bar  Asso- 
ciation. 

Though  the  call  came  to  the  State  Bar  Association  so  late  that 
our  work  had  to  be  done  in  the  midst  of  a  political  campaign 
which  excited  partisan  opposition  to  our  cause  the  State  Associa- 
tion and  its  committee  feel  that  an  incalculable  amount  of  good 
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was  accomplished  in  the  direction  desired,  and  that  the  result  of 
the  work  done  in  New  York  justified  the  hope  of  the  American 
Bar  Association. 

The  committee  of  fifteen  made  full  report  at  the  last  meeting 
of  the  State  Bar  Association,  attaching  to  the  report  copies  of  the 
resolutions  passed  in  each  county  and  copies  of  the  local  papers 
of  each  county  containing  full  report  of  the  meeting,  and  the  ac- 
tion taken.  Special  care  had  been  taken  to  impress  the  necessity 
for  thorough  publication  to  the  people.  How  well  this  necessity 
was  appreciated  and  met  was  evidenced  by  the  mass  of  newspaper 
clippings  attached  to  the  committee's  report.  These  clippings 
would  alone  have  made  a  large  volume. 

The  interest  with  which  the  work  was  taken  up  in  the  various 
counties  was  well  indicated  by  the  fact  that  in  almost  every  case 
the  resolutions  were  an  original  draft.  And  these  resolutions 
were  especially  well  done.  Greene  County  was  among  those  coun- 
ties which  did  this  work  in  a  masterly  fashion,  and  this  single  set 
of  resolutions  I  have  attached  to  this  report,  by  way  of  evidence 
of  the  effectiveness  of  tlie  local  Bar  Association  as  a  guide  post  to 
public  opinion.  The  reading  of  those  Greene  County  resolutions 
must  inevitably  leave  a  deep  impression. 

The  Bar  in  thirty-two  counties  of  the  state  were  pursuaded  to 
take  up  the  work  effectively,  with  the  result  that  having  recorded 
in  appropriate  resolutions  their  judgment  on  the  questions  at  is- 
sue, the  publication  was  procured  in  all  the  local  papers  of  the 
resolutions  so  adopted,  of  a  list  of  the  lawyers  present  at  the  meet- 
ing and -of  the  text  of  the  speeches  made  in  support  of  the  prin- 
ciples expressed  in  the  resolutions. 

Therefore,  in  each  of  those  thirty- two  counties  in  New  York 
State  Uie  testimony  has  been  given  to  every  voter  and  thinker  that 
the  lawyers  of  his  own  county,  most  of  whom  he  knows  by  reputa- 
tion, some  of  whom  he  knows  personally  and  not  a  few  of  whom  he 
has  full  confidence  in,  are,  regardless  of  party,  unalterably  opposed 
to  this  attempt  to  cripple  our  judicial  system. 

As  we  understand  it,  that  is  the  result  desired,  and  we  are  not 
a  little  proud  that  we  can  report  so  much  accomplished. 

Our  pride  does  not,  however,  result  in  any  abatement  of  effort. 


13 

The  work  is  still  being  carried  on  and  will  nol  stop  until  in*every 
remaining  county  of  the  state  this  plan  of  special  education  has 
been  carried  out. 

Ecspectfully  submitted, 

Alton  B.  Parker,  President, 
Frederick  E.  Wadhams,  Secretary, 

Dear  Sir- 

The  American  Bar  Association  is  engaged  in  a  movement 
nation  wide  having  for  its  purpose  the  conduct  of  a  campaign  of 
education  to  be  carried  on  by  the  Bar  of  each  and  every  county 
of  the  several  states,  the  belief  entertained  being  that  the  ex- 
pression of  the  judgment  of  the  local  Bar,  without  regard  to 
partisan  affiliations,  upon  the  subject  of  judicial  recall,  with  the 
reasons  upon  which  said  judgment  is  founded,  followed  by  the 
publication  of  a  report  of  their  action  in  all  the  local  papers, 
would  be  more  effective  than  any  other  campaign  of  education  that 
can  be  devised.  The  reasons  for  this  view  need  not  be  stated,  for 
they  are  obvious. 

In  pursuance  of  that  plan,  and  the  request  of  the  American 
Bar  Association  addressed  to  the  State  Bar  Association  of  this 
state,  a  special  meeting  of  the  State  Bar  Association  was  held 
at  Albany  on  the  13th  of  April,  the  outcome  of  which  was  the 
adoption,  by  a  rising  vote,  and  without  dissent,  of  the  following 
resolutions : 

Resolved,  That  it  is  essential  to  the  welfare  of  the  community, 
the  perpetuation  of  our  free  institutions  and  the  protection  of  the 
personal  liberty  and  property  rights  of  the  individual,  that  the 
independence  of  the  judiciary  should  be  preserved  as  established 
by  the  wisdom  of  the  founders  of  our  institutions,  state  and  na- 
tional. 

Resolved,  That  the  recall  of  judges  or  the  reversal  of  judicial  de- 
cisions by  popular  vote  would  destroy  the  independence  of  the 
judiciary  and  the  impartial  administration  of  justice  and  deprive 
all  classes  of  the  community  of  the  protection  now  afforded  to 
individual  rights  by  substituting  for  the  training,  intelligence  and 
conscience  of  the  judiciary,  and  settled  rules  of  law,  public 
clamor,  agitation  and  the  constantly  varying  opinions  of  voters 
overruling  the  judgments  of  the  courts  and  punishing  judges' for 
unpopular  decisions. 
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Resolved,  That  the  New  York  State  Bar  Association  declare  its 
profound  conviction  that  any  such  revolutionary  proposals  would 
be  fraught  with  immeasurable  danger  to  our  constitutional  insti- 
tutions and  to  the  fundamental  rights  of  the  individual,  rich  or 
poor,  and  it  urges  the  Bar  of  the  state  and  of  the  nation  to  unite, 
irrespective  of  party,  in  opposition  to  such  proposals  and  in  de- 
fense of  an  independent  judiciary. 

Iiesolvedj  further.  That  a  committee  of  fifteen  be  appointed  by 
the  President  of  the  Association  to  cooperate  with  the  American 
Bar  Association  and  the  Bar  of  each  of  the  several  counties  of 
this  state  in  order  that  the  principles  involved  in  the  movement 
for  the  recall  of  judges  and  judicial  decisions  may  be  thoroughly 
explained  to  the  people. 

On  motion  of  Judge  Herrick : 

Whereas,  There  exists  a  widespread  feeling  of  discontent  with 
our  judicial  sj^stem  and  the  manner  in  which  justice  is  adminis- 
tered which  has  resulted  in  undue  criticism  of  the  judiciary  and 
of  the  Bar  and  in  the  proposal  of  unwise  measures  to  remedy  the 
evils  which  are  believed  to  exist; 

Resolved,  That  it  is  desirable  to  investigate  the  causes  which 
have  produced  this  public  sentiment  and  what  measures  can  be 
adopted  to  remedy  any  evils  that  are  found  to  exist  and  allay  the 
discontent  of  the  people,  and  for  that  purpose  that  the  committee 
of  fifteen,  provided  for  in  the  resolutions  offered  by  Mr.  Horn- 
blower,  and  now  adopted,  be  requested  to  investigate  the  causes 
leading  to  the  present  feeling  of  discontent  with  our  judicial 
system  and  with  the  manner  in  which  justice  is  administered,  and 
if  any  evils  be  found  to  exist,  that  recommendations  be  made  for 
their  abatement  and  for  the  correction  of  any  weaknesses  found 
to  exist  in  our  judicial  system,  in  lieu  of  the  recall  of  judges  and 
of  their  decisions,  and  that  such  committee  report  thereon  to  the 
Association. 

The  committee,  who  are  attempting  to  carry  out  the  instructions 
of  the  State  Bar  Association,  are  especially  desirous  that  meetings 
bo  held  in  the  several  counties  as  promptly  as  due  notice  to  the 
various  members  of  the  Bar  in  each  county  will  permit.  May  we 
ask  you  to  take  the  matter  up  with  your  brethren  as  speedily  as 
j)ossible;  and  after  3'our  meeting  has  been  held,  send  to  us  your 
report  and  four  or  five  copies  of  a  local  paper  containing  an  ae- 
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count  of  your  proceedings,  to  the  end  that  we  may  embody  them 
in  a  report  which  tlie  State  Bar  Association  is  to  make  to  the 
American  Bar  Association. 

Very  sincerely  yours, 

Alton  B.  Parker, 
Chairman,  Committee  of  Fifteen. 

At  a  special  meeting  of  the  Greene  County  Bar  Association 
held  May  18,  1912,  the  following  resolution  was  passed  unani- 
mously : 

Whereas,  The  federal  and  state  constitutions  were  adopted 
by  the  people,  and  each  can  be  changed  by  the  people  in  the  way 
therein  severally  prescribed  whenever  upon  deliberate  judgment 
a  change  is  deemed  desirable  by  reason  of  new  conditions  or  for 
otlier  reasons; 

Therefore  be  it  resolved.  By  the  Greene  County  Bar  Association, 
duly  assembled,  that  we  are  unalterably  opposed  to  a  construction 
of  such  constitutions  by  the  courts  to  meet  a  popular  or  spasmodic 
demand,  or  to  fit  them  to  alleged  modern  situations  and  to  any 
construction  of  our  constitutions  except  in  accordance  with  their 
terms  and  the  intention  of  the  people  when  the  same  were  severally 
enacted. 

And  he  it  further  resolved.  That  we  are  also  unalterably  op- 
posed not  only  to  the  recall  of  judges  by  popular  vote,  but  to  sub- 
jecting their  decisions  to  a  vote  of  the  people  for  the  purpose  of 
determining  thereby  whether  the  construction  of  the  constitutions 
made  by  the  courts  in  such  decisions  be  upheld. 

And  he  it  further  resolved.  That  in  the  opinion  of  our  members 
the  continued  independence  of  our  federal  and  state  judiciary  is 
essential  to  the  maintenance  of  our  form  of  government. 
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REPORT 

OF  THB 

COMMITTEB  TO  OPPOSE  THE  JUDICIAL  RECALL. 

(  To  }>e  presented  at  the  meeting  of  the  American  Bar  Astociation,  at 

Washington,  D.  C7.,  October  20-22, 1914,) 

To  the  American  Bar  Association: 

The  undereigned,  appointed  for  the  year  1913-1914  as  your 
Committee  to  Oppose  the  Judicial  Becall,  respectfiilly  submit  the 
following  report : 

Outline  of  the  Year's  Work  of  the  Committee. 

The  activities  of  your  committee  during  the  year  have  been,  as 
heretofore,  nation-wide.  Our  object  has  been  to  spread  a  general 
propaganda  of  education ;  to  promote  study  and  discussion  of  the 
arguments  for  and  against  the  judicial  recall;  to  bring  to  the 
citizenship  of  the  nation  the  conviction  that  the  judicial  recall 
measures  are  not  remedial,  but  that  they  are  inconsistent  with, 
and  indeed  subversive  of,  our  constitutional  democracy ;  to  formu- 
late the  unanswered  and  unanswerable  arguments  against  the 
judicial  recall  so  that  they  could  be  readily  utilized  by  opponents 
of  the  measures,  who  might  not  have  had  time  or  opportunity  to 
sift  out  by  original  study  the  salient  points  which  are  really 
decisive  of  the  issues  involved;  and  to  encourage  a  publication  as 
wide  as  possible  of  the  matters  thus  presented. 

The  discussions  of  this  subject  had  heretofore  been  too  much 
confined  to  the  forums  of  the  American  Bar;  they  had  been 
expressed  too  much  in  the  parlance  of  lawyers.  Any  citizen,  who 
is  a  lawyer  or  who  has  a  judicial  or  lawyer-like  mind,  may  be 
assumed  to  be  able,  without  help,  to  reach  an  intelligent  con- 
clusion on  this  subject.  Not  so  the  average  voter,  who,  not 
trained  in  the  science  of  constitutional  law,  is  easily  led  astray  by 
fallacies  so  susceptible  of  subtle,  insidious  and  enticing  presents^ 
tion  as  those  of  the  judicial  recall.  Intelligent  citizens  are 
drawn  away  from  the  real  essence  of  the  controversy  and  become 
infected  with  a  superficial  predilection  in  favor  of  judicial  recall, 


through  the  peculiar  methods  of  its  advocacy.  This  tendency 
among  voters  to  prejudice  in  its  favor  cannot  be  overcome 
merely  by  the  assumed  authoritative  statement  of  those  who  are 
learned  in  the  law.  They  must  be  converted  by  arguments  which 
bring  to  them  conviction  as  to  the  real  merits  of  the  issue;  and 
arguments  must  be  formulated  with  that  object  directly  in  view. 
We  have,  therefore,  encouraged  and  procured  such  treatment 
of  the  subject  throughout  the  country.  Our  object  has  been 
also  furthered  by  the  voluntary  co-operation  of  lawyers  and 
scholars  of  eminence  whose  work  was  not  done  directly  in  con- 
nection with  that  of  your  committee.  Many  members  of  the 
committee  have  actively  engaged  in  our  propaganda  in  their 
respective  states.  The  Chairman  of  the  conmiittee  has,  in  com- 
pliance with  requests,  addressed  various  legal  and  economic  asso- 
ciations in  different  parts  of  the  country  upon  various  phases  of 
the  question.  Some  of  these  discussions  have  been  circulated  in 
pamphlet  form  and  widely  published  in  the  press.  The  judicial 
recall  has  been  made  the  subject  of  college  and  high-school 
debates  extending  throughout  the  year  in  various  parts  of  the 
country,  and  particularly  in  the  Northwest.  The  chairman  of 
this  committee  has  personally  instituted  prize  contests  in  the 
law  schools  and  high  schools  of  Minnesota  for  the  best  arguments 
against  the  judicial  recall.  The  prize  essays  will  be  published  in 
full  in  the  leading  papers  of  Minnesota  before  the  next  general 
election  in  that  state.  Through  these  essays  and  their  publica- 
tion, and  the  general  school  debates  with  which  they  have  been 
preceded,  a  thorough  and  careful  study  of  the  subject  has  been 
induced  among  a  large  number  of  citizen-voters  throughout  the 
state.  With  the  accompanying  waking  up  of  the  public  press,  it 
is  hoped  that  this  campaign  of  education  will  bring  about  a 
rejection  by  the  people  of  Minnesota  at  the  next  election  of  the 
proposed  constitutional  amendment  authorizing  the  recall  of 
judges. 

Present  Status  of  Judicial  Eecall  Aqitatiok. 

Few  state  legislatures  have  held  sessions  during  the  past  year. 
The  status  of  the  judicial  recall  question,  so  far  as  state  legisla- 
tion is  concerned,  remains  as  shown  in  our  last  report.    The  con- 


stitutional  amendments  proposed  by  the  1913  state  legislatures 
of  Kansas  and  Minnesota  will  be  voted  upon  at  the  general  ele<y 
tions  next  November.  These  authorize  legislation  for  the  recall 
of  all  elective  and  appointive  officers,  including  judges.  These 
require  a  separate  recall  election,  apart  from  the  election  of  the 
successor  of  the  deposed  judge,  in  case  the  recall  is  successful. 
By  eliminating  one  of  the  incidental  objections  to  the  judicial 
recall,  these  measures,  thus  sugar-coated,  were  fed  to  and  swal- 
lowed by  the  legislatures  of  these  two  states,  where,  without 
modification,  the  recall  of  judges  had  been  previously  rejected. 
Vigorous  campaigns  in  both  states  are  being  made  against  these 
measures,  where  it  is  urged  that  the  inclusion  of  the  recall  of 
judges  is  ground  for  the  rejection  by  the  people  of  the  entire 
amendment. 

Similar  measures  had  been  urged  in  the  1913  legislatures  of 
Ohio,  Wisconsin  and  North  Dakota.  In  the  two  latter  states, 
however,  the  recall  of  judicial  officers  was  excepted.  In  Ohio  the 
same  exception  was  made  and  other  provisions,  restrictive  of  the 
judiciary,  substituted.  Colorado  still  remains  the  only  state 
with  a  constitutional  amendment  providing  for  the  recall  of  judi- 
cial decisions.  That  fact,  with  a  statement  of  the  nature  of  such 
amendment,  was  noted  in  our  last  report.  Within  the  past  year 
the  citizenship  of  Colorado  has  seemed  to  come  to  a  better  realiz- 
ation of  the  necessity  of  consistent  and  deliberate  constitutional 
interpretation.  The  rash  and  retrogressive  nature  of  the  action  of 
the  people  of  that  state,  in  rushing  to  the  extreme  of  the  judicial 
recall  measures,  is  now  being  recognized  in  the  saner  and  more 
sober  second  thought  of  its  citizens.  While  we  may  not  look  for  a 
repeal  of  these  amendments,  at  least  for  some  considerable  time, 
it  is  safe  to  say  that  they  are  regarded  more  and  more  with  dis- 
favor. 

In  fact,  a  perceptible  change  in  sentiment  toward  the  judicial 
recall  is  slowly  but  surely  showing  itself  among  the  people  of  the 
different  states.  In  many  localities  its  true  nature  is  not  yet 
understood.  In  most  states  the  average  voter  has,  as  yet,  insuffi- 
cient appreciation  of  its  baneful  character.  The  work  of  educa- 
tion must  be  continued.    The  signs,  however,  of  increasing  en- 


lightenment,  due  to  persistent  efforts  of  its  opponents,  are  every- 
where apparent.  Former  leading  advocates  of  judicial  recall  are 
saying  less  about  it.  Some  of  them  are  now  saying  nothing  about 
it.  Some  have  apparently  given  up  the  idea  of  the  recall  of 
judges  and  have  turned  to  the  judicial  decision  recall  as  a  substi- 
tute. Others,  more  adroit,  have  apparently  given  up  both  the 
recall  of  judges  and  the  recall  of  judicial  decisions  and  have 
retreated  to  positions  less  antagonistic  to  constitutional  democ- 
racy. For  instance,  the  controversy  over  this  question  in  Ohio, 
which  centered  in  the  recent  constitutional  convention  of  that 
state,  resulted  in  the  rejection  of  both  the  recall  of  judges  and  of 
the  recall  of  judicial  decisions  and  in  the  adoption  of  what  is 
sometimes  called  the  "  Ohio  plan,'^  adopted  at  the  general  election 
in  September,  1912.  This  plan  provides  that  no  act  of  the  legis- 
lature, duly  approved  by  the  executive  and  not  vetoed  by  the 
people  through  the  use  of  the  referendum,  shall  be  declared 
unconstitutional  by  the  state  supreme  court  unless  at  least  six  of 
the  seven  judges  concur.  A  similar  constitutional  amendment 
will  be  voted  upon  by  the  people  of  Minnesota  at  the  next  general 
election,  requiring  concurrence  of  five  out  of  seven  judges  of  the 
Supreme  Court  to  nullify  a  statute  as  unconstitutional.  Colorado 
participates  in  the  same  plan  and  also  extends  it.  In  addition  to 
its  recall  amendments,  a  state  constitutional  amendment  forbids 
certain  courts  from  declaring  a  statute  or  ordinance  unconstitu- 
tional on  the  ground  that  it  contravenes  the  Federal  Constitution. 
These  substitutes,  such  as  the  Ohio  plan,  for  the  drastic  and  sub- 
versive judicial  recall  measures  have  the  merit  that  they  are,  at 
least,  less  repugnant  to  our  system  of  government  than  the  recall. 
The  jurisdiction  and  function  of  a  state  court,  so  far  as  observing 
the  requirements  of  the  Federal  Constitution  is  concerned,  are 
expressly  fixed  by  that  instrument,  which  makes  it  the  sworn 
duty  of  every  judge,  federal  or  state,  to  observe  the  provisions 
of  that  fundamental  law  as  the  supreme  law  of  the  land.  This 
duty  and  function,  so  imposed  by  the  supreme  law  of  the  land, 
would  not  seem  to  be  subject  to  abolishment,  or  even  diminu- 
tion, by  any  legislative  enactment  or  constitutional  provision 


of  a  state.  Therefore,  the  Colorado  extension  of  the  Ohio  plan 
would  manifestly  seem  to  be  repugnant  to  the  Federal  Constitu- 
tion. Depriving  a  mere  majority  of  the  State  Supreme  Court  of 
the  power  to  invalidate  a  statute  is  less  objectionable. 

Indeed,  as,  through  the  initiative  and  referendum,  the  powers 
of  state  legislation  become  more  and  more  under  the  direct  arbi- 
trary action  of  the  electorate,  it  is  necessary,  for  the  proper 
protection  of  personal  liberty  and  property  rights,  that  the  safe- 
guards of  the  Federal  Constitution  should,  more  than  ever,  come 
within  the  direct  jurisdiction  of  the  Federal  Supreme  Court. 
Under  the  present  Federal  Judiciary  Act  that  federal  jurisdiction, 
as  applied  to  the  review  of  judgments  of  state  courts  upon  the  con- 
stitutionality of  state  statutes,  is  limited  to  a  review  of  the  judg- 
ments of  state  courts  wherein  statutes  are  held  valid.  The  Ameri- 
can Bar  has  long  advocated  the  extension  of  that  federal  juris- 
diction also  to  decisions  of  state  courts  wherein  a  state  statute  is 
held  invalid  upon  federal  grounds ;  but  it  seems  difficult,  and  per- 
haps impossible,  to  get  such  extension  through  the  Federal  Con- 
gress. At  the  present  time  a  majority  of  a  state  supreme  court 
may,  generally,  declare  a  state  statute  invalid.  The  more  difficult 
it  is  made  for  a  state  supreme  court  to  invalidate  a  state  statute, 
the  more  is  the  opportunity  increased  to  have  the  constitutionality 
of  a  state  statute  adjudicated  by  the  Federal  Supreme  Court. 
Where  now  usually  a  majority  of  a  State  Supreme  court  may 
invalidate  a  state  statute  upon  federal  grounds,  the  final  judgment 
of  the  highest  court  of  that  state  as  to  the  constitutionality  of  such 
statute  must,  under  the  Ohio  plan,  be  in  favor  of  its  validity 
unless  more  than  a  majority  of  the  state  court  are  against  it. 
This  would  increase  the  number  of  cases  where  a  writ  of  error 
would  lie  to  the  state  court  upon  an  adjudication  of  a  constitu- 
tional  question.  We  are  not  advocating  the  Ohio  plan,  but  simply 
suggesting  that,  for  existing  insufficiencies  which  are  recognized 
by  the  Bar  generally,  it  oflfers  some  elements  of  remedy,  consist- 
ent with  our  form  of  government.  In  that  respect  it  differs  from 
the  judicial  recall,  which  is  lacking  in  remedial  character  and  is 
subversive  of  our  form  of  government. 


The  Dilemma  of  the  Judicial  Recall  Advocate. 

The  judicial-recall  controversy  has  developed  another  inter- 
esting and  encouraging  phase.  Its  advocates  formerly  made 
great  headway  by  first  detailing  evils  in  the  administration  of 
justice,  many  of  which  are  well  recognized,  and  then  jumping  to 
the  assumed,  but  unanalyzed,  conclusion  that  the  recall  of  judges 
or  of  judicial  decisions  by  popular  vote  would  involve  reform 
measures  which  were  constructive  and  remedial  in  their  nature 
and  which  were  consistent  with  our  system  of  government.  How- 
ever, by  persistent  and  widespread  opposition,  the  superficial  and 
fallacious  character  of  the  reasoning  of  the  advocates  of  these 
measures  has  been  discovered  to  their  formerly  receptive  audi- 
ences. Such  advocates  are  forced  now  squarely  to  face  the  real 
issue  presented  by  the  proposal  of  the  judicial  recall.  They  have 
become  compelled  to  recognize  that  issue  as  one  between  the  con- 
tinuance of  our  constitutional,  democratic  government  and  a 
fundamental  change  in  our  form  of  government.  They  have 
been  driven,  therefore,  to  base  the  advocacy  of  the  judicial  recall 
upon  the  necessity,  or  rather  upon  the  alleged  necessity,  of  over- 
turning the  established  principles  of  our  constitutional  govern- 
ment and  establishing  a  different  government  or  an  entirely  new 
and  different  constitutional  basis  fundamentally  at  variance  and 
indeed  in  conflict  with  that  system  established  and  heretofore 
maintained.  Placed  in  that  dilemma,  many  of  the  former  advo- 
cates of  the  judicial  recall  have  shrunk  before  the  alternative  thus 
forced  upon  them  and  have  given  up  the  subversive  proposition  of 
the  judicial  recall  and  have  become  identified  with  measures  less 
revolutionary.  Some  of  them,  instead  of  undermining  the  judi- 
ciary as  by  the  judicial  recall,  would  restrict  the  exercise  of  the 
judicial  function,  as  by  the  requirement  of  more  than  a  majority 
decision  of  a  court  to  declare  a  statute  unconstitutional.  Some 
of  them  have  become  converts  to  the  worthy  cause  of  reform  in 
judicial  procedure,  as  a  constitutional  and  adequate  remedy  for 
manifest  insufficiencies. 

One  of  the  salutary  effects  of  this  agitation  has  been  to 
strengthen  the  cause  for  which  the  American  Bar  has  been  for 
years  working — the  cause  of  remedial  reforms  in  the  administra- 


tion  of  justice.  That  cause  has  advanced  in  the  past  few  years 
with  rapid  strides,  as  shown  by  the  adoption  of  Tarions  statutes 
and  rules  of  procedure  eliminatiye  of  former  obstacles  to  the  effi- 
cient enforcement  of  the  law.  Organized  efforts  for  further 
reforms,  which  promise  effective  results,  are  shown  by  the  investi- 
gations and  the  reports  which  are  now  in  progress  on  the  part  of 
the  National  and  State  Bar  Associations  and  on  the  part  of  asso- 
ciations not  controlled  by  lawyers.  The  National  Economic 
League,  through  its  committee  of  two  hundred  selected  from  all 
ports  of  the  country  and  composed  of  the  most  distinguished  law- 
yers and  laymen,  has,  through  its  preliminary  report  just  pub- 
lished, outlined  a  systematic  movement  for  thorough  reforms 
corrective  of  present  evils  and  promotive  of  the  best  efficiency  in 
the  administration  of  justice. 

The  socialist  agitator  of  the  judicial  recall  gladly  accepts  the 
other  horn  of  the  dilenmia  and,  with  unparalleled  affrontery,  pre- 
tends to  urge  upon  thinking  American  citizens  the  theory  that  our 
Federal  Constitution  was  bom  of  a  conspiracy  among  '' ex- 
ploiters^' of  the  oppressed — a  conspiracy  which  culminated  in 
an  act  of  criminal  bad-faith  when  the  people  of  the  nation  were 
betrayed  by  those  "  exploiters  "  to  whom  they  had  entrusted  the 
duty  of  framing  a  constitution  for  the  purpose  of  creating  better 
business  and  oonmiercial  relations  between  the  states  and  to  sup- 
ply the  need  of  a  stronger  union.  He  further  urges  the  theory 
that  the  same  traitors  to  the  cause  of  the  people,  having  thus 
deliberately  foisted  upon  the  states  a  fimdamental  law  which  was 
intended  by  them  to  be  an  instrument  of  oppression,  instead  of 
one  of  protection  of  the  rights  of  liberty  and  property,  they,  the 
"  exploiting  *'  class,  through  that  fimdamental  instrument  of  op- 
pression, procured  an  administration  of  our  government,  which 
can  only  work  out  injustice  to  its  subjects.  That  government  is 
administered,  it  is  said,  by  an  oligarchical  and  despotic  judiciary 
'^  whose  sympathies  are  with  the  propertied  class  and  vested 
rights ''  and  by  whom  '^  the  progressive  and  humanitarian  meas- 
ures necessary  to  the  betterment  of  their  (the  people's)  condition 
are  almost  invariably  negatived."  The  Federal  Supreme  Court, 
by  its  decisions,  it  is  alleged,  deliberately  perverts  the  law,  and 
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the  reasonings  of  its  decisions  are  merely  instances  of  ^^  sardonic 
irony '^  and  of  '' adding  insult  to  injury/'  Thus  the  socialist 
denounces  onr  constitution  and  our  entire  system  of  government 
as  unworthy  of  the  respect  or  regard  of  the  citizen.  It  is  an  evil 
in  itself  and  is  therefore  the  source  of  all  existing  evils.  It  stands 
in  the  way  of  the  elimination  of  private  property  rights.  It  must, 
therefore,  be  overthrown.  Until  such  complete  change  can  come, 
and  as  an  indirect  instrument  for  achieving  such  change,  he 
urges  judicial  recall,  for  the  very  reason  that  it  is  destructive  of 
judicial  functions ;  and  he  recognizes  the  fact  that  it  is  the  inde- 
pendent exercise  of  the  judicial  functions  which  alone  insures  the 
enforcement  of  constitutional  safeguards  to  personal  and  property 
rights. 

Some  who  would  disavow  socialism  as  such,  are,  nevertheless, 
the  allies  of  this  socialist  doctrine.  Within  the  past  year  a 
chief  justice  of  the  supreme  court  of  one  of  the  oldest  states,  in 
an  address  avowedly  intended  for  the  people  of  the  entire  nation, 
held  up  to  derision  our  Federal  Constitution,  its  makers  and  its 
expoimders,  as  a  basis  for  his  advocacy  of  the  decision  recall  and 
of  other  changes  in  our  form  of  government.  His  attack  upon  the 
Federal  Constitution  and  upon  our  system  of  government  has 
never  been  surpassed  in  malignant  vituperation  by  that  of  any 
socialist  doctrinaire.  The  Chairman  of  this  committee  recently 
had  the  pleasure,  in  the  presence  of  that  chief  justice  and  before 
the  Bar  Association  of  his  state,  of  denouncing  such  views  of  our 
institutions  and  the  utterance  of  such  views  from  such  a  source. 

The  Fallacy  op  Judicial  Usukpation. 

The  most  common  fallacy  leading  to  the  greater  fallacy  of 
the  judicial  recall,  is  that  arising  from  the  too  prevalent  mis- 
representation and  the  resulting  misunderstanding  with  refer- 
ence to  the  nature  of  the  judicial  function  under  our  system  of 
government.  This  fallacy  is  embodied  in  the  socialist  doctrine 
that  the  judiciary  has  '' usurped '^  the  function  to  pass  final 
judgment  upon  the  question  as  to  whether  a  statute  is  repug- 
nant to  the  Federal  Constitution.  This  fallacy  is  the  product  of 
socialism,  with  which  certain  present-day  agitators  have  become 
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infected-to  the  extent  that  they^  too,  proclaim  that  this  function 
of  the  courts  has  been  **  grasped  "  by  the  courts  themselves.  Some 
refer  to  it  as  a  ''veto^'  by  the  judicial  department  upon  the 
acts  of  the  legislature.  Others  refer  to  it  as  an  arrogated  power 
of  "  judicial  nullification,"  unwarranted  under  a  proper  view  of 
judicial  functions.  They  would  deprive  the  courts  of  that  func- 
tion which  is  essentially  the  function  of  the  courts — ^the  function 
of  weighing  the  facts  and  the  law  as  applied  in  a  particular  case 
to  a  particular  statute  and  afterwards  of  expressing  in  a  final 
decree  their  deliberate  and  well  considered  judgment  upon  the 
question  of  constitutionality.  They  would  substitute,  in  the 
place  of  the  careful  judgment  of  a  tribunal  of  triers  expe- 
rienced in  the  trial  of  facts  and  learned  in  the  law,  the  arbitrary 
and  capricious  pre-judgment  of  comparatively  incapable  arbiters 
declared  at  a  mass<meeting  or  at  a  referendum  election. 

As  this  claim  of  usurpation  is  the  foimdation  of  the  hue  and 
cry  made  by  the  socialists  and  their  allies,  and  is  such  a  common 
basis  for  the  judicial  recall  arguments,  we  wish  here  to  note 
briefly  some  reasons  why  it  is  imfounded.  The  same  chief 
justice,  heretofore  referred  to,  has  publicly  stated  with  reference 
to  this  judicial  function : 

**The  possibilities  6t  the  court  were  not  understood,  and 
indeed  were  unknown  imtil  the  vast  extension  of  power  was 
grasped,  without  any  grant  in  the  constitution  itself,  by  an  obiter 
dictum  opinion  in  Marbury  vs,  Madison.  .  .  .  The  importance, 
indeed  the  overwhelming  preponderance  of  the  judiciary  in  the 
government  was  unexpectedly  created  in  1803  by  a  decision  of  the 
Supreme  Court  of  the  United  States,  without  a  line  in  the  con- 
stitution to  authorize  it,  when  that  body  assumed  the  right  to 
nullify  and  veto  any  act  of  Congress  that  they  chose  to  hold  uncon- 
stitutional. This  astonishing  declaration  was  made  in  the  case 
known  as  Marbury  vs.  Madison,  by  Chief  Justice  Marshall.  The 
doctrine  was  shrewdly  set  fortti  in  an  obiter  dictum,  promptly 
seized  upon  as  a  boon  by  the  Special  interests  and  by  all  who  at 
heart  believed  in  the  government  of  the  many  for  the  benefit  of 
the  few.*' 

Let  us  pass  the  imputations  as  to  the  motives  of  Chief  Justice 
Marshall  and  review  a  few  facts,  the  accuracy  of  which  is  demon- 
strated by  printed  records  and  statutes.    We  shall  draw  for  our 
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matter  upon  authentic  records  of  events  and  upon  Federal  Stat- 
utes' antedating  the  "  surprise  "  of  1803^  instead  of  misquoting 
the  decisions  of  the  Federal  Supreme  Court  or  branding  them  as 
*'  shrewdly  "  perversive  of  the  law,  and  also  instead  of  adopting 
obiter  dicta  from  socialist  text-books. 

That  our  fundamental  law  makes  the  enforcement  of  consti- 
tutional safeguards  the  primary  function  of  the  Judiciary,  Fed- 
eral and  State,  was  demonstrated  by  Chief  Justice  Marshall  in 
the  famous  case  of  Marbury  vs.  Madison,  1  Cranch,  137,  in  which. 
Chancellor  Kent  declares 

"  the  power  and  duty  of  the  judiciary  to  disregard  an  unconsti- 
tutional act  of  Congress  or  of  any  state  legislature,  were  declared 
in  an  argument  approaching  to  the  precision  and  certaint}'  of  a 
mathematical  demonstration.'^ 

The  limitations  of  the  constitution  were  expressly  made  the 

supreme  law  of  the  land,  binding  upon  all  courts,  federal  and 

state,  and  with  the  duty,  under  oath,  of  every  judge  of  every  court 

to  observe  them  as  the  paramount  law  of  the  land.    Chief  Justice 

Marshall  demonstrated  that,  not  only  by  express  provision,  but 

also  by  necessity,  it  was  the  duty  of  the  courts  to  declare  imen- 

forceable  a  statute  which  contravened  the  Constitution.  He  said : 

*'The  powers  of  the  legislature  are  defined  and  limited;  and 
that  those  limits  may  not  be  mistaken  or  forgotten  the  constitu- 
tion is  written.  To  what  purpose  are  powers  limited,  and  to  what 
purpose  is  that  limitation  committed  to  writing,  if  these  limits 
may,  at  any  time,  be  passed  by  those  intended  to  be  restrained  ? 
...  A  legislative  act  contrary  to  the  constitution  is  not  law." 

It  is  urged  by  the  socialists  and  by  their  coadjutors,  the  advo- 
cates of  the  judicial  recall,  that  this  decision  by  Chief  Justice 
Marshall  was  a  usurpation  by,  or  arrogation  to,  the  courts  of  a 
power  not  expressed  and  never  intended  to  be  enforced  as  a  con- 
stitutional judicial  function.  No  better  answer  to  this  claim  can 
be  made  than  the  convincing  arguments  of  Marshall  in  the  case 
of  Marbury  vs,  Madison.  But  that  this  was  the  interpretation  of 
the  constitution,  upon  the  faith  of  which,  more  than  any  other 
single  feature,  the  original  states  were  persuaded  to  accept  it, 
is  shown  by  the  various  argumente  of  Ellsworth,  Hamilton  and 
others  prior  to  its  adoption.    Hamilton  urged  in  the  Federalist: 
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"  There  is  no  libertj  where  the  power  of  judging  be  not  separate 
from  the  legislative  and  executive  power.  .  .  .  The  complete 
independence  of  the  courts  of  justice  is  peculiarly  essential  in  a 
limited  constitution.  .  .  .  Limitations  of  this  kind  can  be  pre- 
served in  practice  no  other  way  than  through  the  medium  of 
courts  of  justice,  whose  duty  it  must  be  to  declare  all  acts  con- 
trary to  the  conmiands  of  the  constitution  void/' 

Upon  the  same  ground  Ellsworth,  on  January  7,  1788,  urged 
the  ratification  of  the  constitution  upon  the  Connecticut  conven- 
tion, when  he  said : 

'^  If  the  general  legislature  should  at  any  time  overlap  their 
limits,  the  judicial  depaitment  is  a  constitutional  check.  If  the 
United  States  go  beyond  their  powers,  if  they  make  a  law  which 
the  constitution  does  not  authorize,  it  is  void ;  and  the  judicial 
power,  the  national  judges,  who  to  secure  their  impartiality  are 
to  be  made  independent,  will  declare  it  to  be  void.  On  the  other 
hand,  if  the  states  go  beyond  their  limits,  or  if  they  make  a  law 
which  is  a  usurpation  upon  the  Federal  Government,  the  law  is 
void ;  and  upright  independent  judges  will  declarfe  it  so." 

This  doctrine  of  the  judicial  function  had  been  prevalent  in 
the  states  of  the  federation,  prior  to  the  adoption  of  the  Federal 
Constitution,  and  had  been  recognized  in  the  State  of  North 
Carolina  where,  in  the  case  of  Bayard  t;^.  Singleton,  Martin's 
Reports,  page  42,  it  was  advanced  by  Mr.  Iredell,  who  was  subse- 
quently an  Associate  Justice  of  the  Federal  Supreme  Court. 
Indeed,  fourteen  years  before  the  decision  of  Chief  Justice  Mar- 
shall in  the  case  of  Marbury  i;^.  Madison,  and  immediately  upon 
the  adoption  of  the  Federal  Constitution,  the  Federal  Judiciary 
Act  was  passed -by  the  First  Congress  under  the  constitution, 
expressly  providing,  as  it  has  ever  since  provided,  for  the  review 
in  the  Supreme  court  of  the  United  States  of  the  judgments  of 
inferior  federal  courts,  as  well  as  for  the  review  of  cases  where  the 
validity  of  state  statutes  or  any  exercise  of  state  authority  should 
le  drawn  in  question,  on  the  ground  of  repugnance  to  the  consti- 
tution, treaties  or  laws  of  the  United  States,  and  the  decision 
should  he  in  favor  of  their  validity, 

Now,  how  can  any  man,  who  is  informed  of  the  facts  and  who 
at  the  same  time  is  sane  and  conscientious,  for  a  moment  say 
that  the  judicial  function  of  declaring  statutes  unenforceable 
which  are  repugnant  to  constitutional  prohibitions  was  usurped 
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or  "  created  '^  through  the  decision  of  Chief  Justice  Marshall  in 
1803,  and  that  theretofore  it  never  existed  in  fact  and  was  never 
before  recognized  and  was  never  before  intended  to  be  recognized 
in  our  American  jurisprudence?  Why,  not  only  had  it  been  so 
understood  by  the  states  in  their  adoption  of  the  confititution,  but 
almost  the  first  act  of  the  American  Congress  under  that  consti- 
tution, and  fourteen  years  before  Chief  Justice  Marshall's  de- 
cision, was  to  write  that  particular  judicial  function  into  the 
statutes  of  the  United  States  and  in  the  very  form  and  wording 
in  which  it  has  ever  since  been  expressed. 

This  act  was  drawn  by  Oliver  Ellsworth,  the  third  Chief 
Justice  of  the  United  States,  and  himself  a  member  of  the  Fed- 
eral Convention.  Thus  the  First  Congress  confirmed  that  theory 
of  the  constitution,  on  the  faith  of  which  its  adoption  by  the 
states  was  procured,  and  which  was  further  confirmed  and  demon- 
strated by  Chief  Justice  Marshall,  in  the  first  case  in  which  it  was 
passed  upon  by  the  Federal  Supreme  Court — that  the  question  of 
the  repugnance  of  a  statute  to  constitutional  prohibition  is  a 
judicial  question,  the  determination  of  which  belongs,  under  the 
constitution,  to  the  courts;  and  that  the  final  determination  of 
the  repugnance  of  a  statute,  federal  or  state,  to  the  Federal  Con- 
stitution belongs  to  the  United  States  Supreme  Court. 

This  charge  of  "  usurpation ''  is  a  mere  pretext  for  striking  at 
the  very  keystone  of  our  system  of  government. 

A  Tbibutb  to  Sbrviob. 

During  the  year  this  Association  has  lost,  by  death,  some  of 
its  members  who  had  been  identified  with  the  work  of  this  com- 
mittee— ^Wm.  B.  Homblower,  of  New  York ;  Albert  W.  Biggs,  of 
Tennessee  and  F.  M.  Simonton,  of  Florida. 

Mr.  Homblower,  at  the  time  of  his  death,  had  taken  his  seat 
upon  the  New  York  Bench,  upon  the  appointment  to  which  he 
closed  two  years  of  valuable  service  as  a  member  of  this  com- 
mittee. No  single  argument  against  the  judicial  recall  has  been 
more  widely  circulated  nor  more  in  demand  than  his  address 
before  the  Yale  Law  School,  in  1912,  on  "The  Independence  of 
the  Judiciary — ^the  Safeguard  of  Free  Institutions.*' 
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Mr.  Biggs  was  a  conscientious  and  efficient  worker  in  the  cause 
of  good  government.  He  was  one  of  the  most  enthusiastic  and 
helpful  members  of  this  committee.  He  had  made  his  influence 
felt  throughout  the  nation  as  a  staunch  opponent  of  the  judicial 
recall.  Among  his  addresses  the  most  notable  is,  perhaps,  ^hat 
given  before  the  Texas  State  Bar  Association  in  1912  on  "The 
Unrest  as  to  the  Administration  of  the  Law.'* 

Mr.  Simonton  was  also  for  two  years  a  loyal  and  active  worker 
as  a  member  of  this  committee,  and  never  failed  to  respond 
adequately  to  any  call  for  service. 

Bibliography. 

Published  discussions  touching  the  judicial  recall  have  become 
so  frequent  and  so  numerous  that  it  does  not  seem  advisable  to 
continue  in  detail  the  bibliography  which  was  set  forth  in  our 
last  report.  As  characteristic  discussions,  which  are  not  included 
in  our  former  bibliography,  we  note  the  following : 

APFIHMATIVB. 

**The  Government  of  Men,"  presidential  address  by  Professor 
Albert  Bushnell  Hart  before  the  American  Political  Science 
Association,  December  28,  1912.  American  Political 
Science  Be  view,  February,  1913. 

"Government  by  Judges,"  address  by  Chief  Justice  Walter 
Clark,  of  the  North  Carolina  Supreme  Court,  at  Cooper 
Union,  New  York  City,  January  27,  1914.  Circulated  in 
pamphlet  form  by  the  author. 

NEGATIVE. 

**  Popular  Government — Its  Essence,  Its  Permanence  and  Its 
Perils,"  by  Wm.  H.  Taft.    Yale  University  Press,  1913. 

*'The  Supreme  Court  of  the  United  States  and  Popular  Self- 
Govemment,"  by  Wm.  H.  Taft,  Phi  Beta  Kappa  oration  at 
Harvard,  June  16,  1914.  Harvard  Graduate  Magazine, 
September,  1914. 
Public  Opinion  and  Popular  Government,"  by  President  Abbott 
Lawrence  Lowell,  of  Harvard.  Longman  Greens  &  Co., 
New  York,  1913. 
The  Place  Occupied  by  the  Judiciary  in  our  American  Consti- 
tutional System,"  address  by  Hampton  L.  Carson,  of  Phila- 
delphia, before  the  Virginia  State  Bar  Association,  Hot 
Springs,  Virginia,  July  29,  1913. 
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The  following  are  addresses  made  during  the  year  by  the 
Chairman  of  this  committee : 

"  The  Recall  of  Constitutional  Safeguards,"  address  before  Okla- 
homa State  Bar  Association  at  Oklahoma  City,  December  29, 
1913. 

"  The  Election  of  Judicial  Judgments,"  address  before  the  Den- 
ver, Colorado,  Bar  Association,  February  21,  1914. 

"Muckraking  the  Constitution,"  address  before  the  State  Bar 
Association  of  North  Carolina  at  Wrightsville  Beach,  North 
Carolina,  Jime  30,  1914;  also  delivered  before  Graduating 
Class  of  Law  School  of  University  of  State  of  Indiana,  at 
Bloomington,  Ind.,  June  19,  1914;  before  Texas  State  Bar 
Association,  at  Dallas,  Texas,  July  7,  1914;  and  before 
Indiana  State  Bar  Association,  at  Indianapolis,  Ind.,  July  9, 
1914. 

"  The  Dilemma  of  the  Judicial  Recall  Advocate,"  address  before 
the  State  Bar  Association  of  Missouri,  at  St.  Louis,  Mis- 
souri, September  23,  1914. 

Recommbndations. 

We  recommend  that  the  work  of  the  American  Bar  Association 
against  judicial  recall  be  continued  and  that  active  co-operation 
by  all  members  of  the  Association  be  given  to  its  committee,  and 
that  liberal  appropriations  be  made  for  necessary  expenses. 

Respectfully  submitted, 
Rome  G.  Bbown,  Minneapolis,  Minn.,  Chairman, 
Lawrence  Coopee,  Huntsville,  Ala., 
Everett  E.  Ellinwood,  Bisbee,  Ariz., 
Geo.  B.  Rose,  Little  Rock,  Ark., 
Curtis  H.  Lindley,  San  Francisco,  Calif., 
Frank  E.  Gove,  Denver,  Col., 
William  Brosmith,  Hartford,  Conn., 
WiLLARD  Saulsbury,  Wilmington,  Del., 
Chapin  Brown,  Washington,  D.  C, 
Wm.  a.  Blount,  Pensacola,  Fla., 
Alexander  R.  Lawton,  Savannah,  Ga., 
James  H.  Hawlby,  Boise,  Idaho, 
George  T.  Page,  Peoria,  III., 
Samuel  0.  Pickens,  Indianapolis,  Ind., 
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E.  M.  Cabr,  Manchester,  Iowa, 
Chablbs  Blood  Smith,  Topeka,  Kans., 
Edmund  F.  Trabue,  Louisville,  Ky., 
Edwin  T.  Mbrbiok,  Ifew  Orleans,  La., 
WiLFORD  6.  Chapman,  Portland,  Me., 
William  L.  Mabbuby,  Baltimore,  Md., 
Jebemiah  Smith,,  Jb.,  Boston,  Mass., 
Cybbnius  p.  Black,  Lansing,  Mich., 
James  S.  Sexton,  Hazelhurst,  Miss., 
Chablbs  Nagel,  St.  Louis,  Mo., 
L.  P.  Sandebs,  Butte,  Mont., 
William  D.  MoHugh,  Omaha,  Neb., 
Hugh  H,  Bbown,  Tonopah,  Nev., 
Samuel  C.  Eastman,  Concord,  N.  H., 
BiCHABD  V.  LiNDABURY,  Newark,  N.  J., 
William  C.  Reid,  Roswell,  N.  M., 
Henby  W.  Taft,  New  York,  N.  Y., 
Habby  Skinnbb,  Greenville,  N.  C, 
H.  A.  Bbonson,  Grand  Forks,  N.  D., 
Charles  B.  Wilby,  Cincinnati,  Ohio, 
J.  R.  Kbaton,  Oklahoma  City,  Okla., 
Pbedebick  V.  HoLMAN,  Portland,  Ore., 
Rodney  A.  Mebcur,  Towanda,  Pa., 
Manuel  Rodriguez-Serra,  San  Juan,  P.  R., 
Thomas  A.  Jenckbs,  Providence,  R.  I., 
P.  Alstin  Willcox,  Florence,  S.  C, 
U.  S.  G.  Cherry,  Sioux  Falls,  S.  D., 
Wm.  H.  Burges,  El  Paso,  Tex., 
E.  B.  Critohlow,  Salt  Lake  City,  Utah, 
George  B.  Young,  Newport,  Vt., 
Eppa  Hunton,  Jr.,  Richmond,  Va., 
Charles  E.  Shepard,  Seattle,.  Wash., 
D.  J.  F.  Strother,  Welch,  W.  Va., 
Burr  W.  Jones,  Madison,  Wis., 
John  W.  Laoey,  Cheyenne,  Wyo., 

CommiUee  to  Oppose  the  Judicial  Recall 
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REPORT  f^ 

OF  THK 

« 

COMMITTEE  TO  OPPOSE  JUDICIAL  RECALL. 

{,'Preienicd  at   the  meeting  of  the  American  Bar  Association,  at 

Salt  Lake  City,  Utah,  August  17-19,  1915.) 

To  the  American  Bar  Association: 

The  undersigned,  appointed  for  the  year  1914-1915  as  your 
Committee  to  Oppose  the  Judicial  Becall^  respectfully  sumbit  the 
following  report: 

Thb  Climax  of  Judicial  Bboall  Passed. 

Our  last  report  showed  that  the  judicial  recall  agitation  was 
already  discredited  through  the  propaganda  of  your  committee 
against  this  doctrine  of  lawlessness.  The  American  people  had, 
in  many  localities,  been  induced  to  favor,  and  in  some  states  to 
adopt,  the  proposition  of  judicial  recall,  either  in  the  form  of  the 
recall  of  judges  or  of  the  recall  of  judicial  decisions,  or  both.  This 
moYement  was  but  a  temporary  and  local  result  of  the  demagogic 
appeals  to  passion  and  prejudice  which  had  been  indulged  in  by 
certain  agitators,  some  of  them  in  high  places^  whose  craze  for 
change  led  them  to  become  allies  of  socialism.  For  a  time  their 
hold  upon  the  people  was  strong  because  their  proposals  for 
radical  innovations,  striking  at  the  very  foundation  of  our  con- 
stitutional form  of  government,  were  forced  upon  the  favorable 
consideration  of  voters  through  the  prestige  of  the  present  or 
past  rank  of  those  who  were  urging  them  before  the  people.  The 
contest  between  the  advocates  and  opponents  of  judicial  recall 
has  been  a  contest  between  prejudice  and  enlightenment.  In  such 
a  contest  the  ultimate  advantage  must  be  with  those  who  represent 
conservative  intelligence.  The  opposition  to  the  judicial  recall 
has  been  carried  on  by  organized  and  persistent  work  in  bringing 
home  to  the  mind  of  the  American  citizen  the  true  character  of 
the  measures  which  were  proposed  as  a  specific  remedy  for  evils 
admitted  to  be  present  in  the  administration  of  justice.  It  was 
only  necessary  to  discover  to  the  American  people  the  funda- 
mental fallacy  of  judicial  recall  in  order  to  insure  its  repudiation 


as  a  possible  remedy,  and,  indeed,  its  practical  elimination  from 
American  politics. 

From  our  experiences  of  former  years  it  seemed  to  us  a  year 
ago  that  the  then  coming  year  would  prove  that  the  judicial  recall 
had  passed  its  climax  and  that  the  contest  represented  by  your 
committee  had  been  successful.  Nevertheless,  with  the  conven- 
ing of  over  40  state  legislatures  and  with  the  advocacy  of  judicial 
recall  then  still  persistent,  we  entered  upon  our  year's  work 
with  many  feelings  of  apprehension.  The  members  of  your  com- 
mittee have  stood  as  outposts,  each  in  his  own  state,  to  guard 
against  further  encroachments. 

We  are  pleased  to  report  that,  during  the  past  year,  not  only 
has  no  advance  been  made  by  the  opposition,  but  that,  on  the 
contrary,  we  have  been  compelled  to  meet  in  only  a  few  instances, 
and  in  those  successfully,  any  activity  from  the  other  side.  It 
cannot  be  said  that  the  judicial  recall  is  dead.  So  far,  however, 
as  concerns  further  progress  at  the  present  time,  it  is  beaten  **  to 
a  frazzle '';  although  that  may  not  yet  be  openly  admitted  by 
some  publicists  whose  bent  of  mind  is  so  socialistic  that  judicial 
recall  has  with  them  become  a  hopeless  chronic  obsession. 

RSPOBTS  FROM  THB  StATBS. 

The  latest  reports  show  that  in  all  of  the  states  where  there  has 
been  no  special  activity  of  judicial  recall  agitation  there  is  less 
likelihood  than  ever  that  the  question  will  be  seriously  agitated. 
In  many  states  where  the  proposal  had  seriously  been  made  to 
establish  the  judicial  recall,  but  had  been  defeated,  it  has  grown 
more  and  more  in  disfavor.  In  states  where  it  has  been  attempted 
during  the  past  year  to  extend  its  adoption,  the  measure  has  been 
defeated  more  quickly  and  by  greater  majorities  than  ever  before. 

In  Einsas  the  constitutional  amendment  for  the  recall  of 
public  officials,  including  judges,  which  was  submitted  under 
the  proposal  of  the  legislature  of  1913  for  adoption  by  the  people 
at  the  general  election  in  November,  1914,  was  adopted.  With 
this  exception  the  states  which  have  adopted  the  judicial  recall 
in  any  form  are  the  same  as  those  enumerated  in  our  report  for 
the  year  1912-1913.  We  think  that  it  may  be  safely  said  that 
Kansas  will  remain  the  last  state  to  adopt  any  form  of  judicial 
recall. 


In  Minnesota  the  constitntional  amendment  for  the  recall  of 
public  officials  including  judges,  which  was  proposed  by  the 
legislature  of  1913,  was  defeated  at  the  general  election  in 
November,  1914,  when  it  lacked  about  40,000  votes  of  the  num- 
ber necessary  for  its  adoption.  This  was  after  a  special  cam- 
paign of  opposition,  conducted  under  the  direction  of  the  Minne- 
sota members  of  your  committee,  in  which  the  prize  arguments 
of  a  law  school  student  and  of  a  high  school  student,  both  sons 
of  Minnesota,  were  widely  and  effectually  used.  At  the  same 
time  the  constitutional  amendment,  which  was  a  part  of  the 
measure  to  increase  the  number  of  Supreme  Court  judges,  by 
which  more  than  a  majority  of  the  Supreme  Court  were  made 
necessary  to  declare  a  statute  unconstitutional,  was  defeated; 
and  that  for  the  reason  that  it  thus  limited  the  usual  powers  of 
the  court.  The  Minnesota  legislature  of  1915  rejected  a  bill 
proposing  a  constitutional  amendment  for  the  recall  of  public 
officials,  including  judges.  It  passed  a  bill  proposing  a  consti- 
tutional amendment  to  increase  the  number  of  Supreme  Court 
judges  from  five  to  seven,  but  without  any  restriction,  as  adopted 
by  the  legislature  of  1913,  that  it  should  require  more  than  a 
majority  to  declare  a  statute  unconstitutional.  The  attitude  of 
the  Minnesota  legislature  of  1915  toward  the  judicial  recall,  as 
thus  shown,  is  emphasized  by  the  fact  that  a  constitutional 
amendment  for  the  adoption  of  the  initiative  and  referendum 
was  passed.  The  latter  bill  renewed  the  proposition  which  had 
been  defeated  at  the  general  election  in  1914. 

In  the  Massachusetts  legislature  of  1915  a  bill  was  introduced 
by  the  only  Socialist  member  providing  for  a  constitutional 
amendment  for  judicial  recall,  but  it  received  substantially  no 
support. 

In  the  North  Dakota  legislature  of  1915  a  bill  proposing 
judicial  recall  was  killed  in  the  House,  whereas  two  years  before 
the  same  bill  had  passed  the  House  by  a  majority  of  about  two 
and  one-half  to  one  and  had  been  finally  killed  in  that  legislature 
by  a  margin  of  only  one  vote. 

In  Colorado  there  is  a  large  and  growing  sentiment  in  favor  of 
repealing  the  constitutional  amendments  adopted  in  1912  pro- 
viding for  recall  of  judges  and  recall  of  judicial  decisions.  The 
increasing  reaction  in  that  state  against  judicial  recall  has  not. 


however^  as  yet  reached  the  point  where  it  is  advisable  to  press 
the  matter  of  repeal.  The  delay  may  be  advantageous,  for  in 
the  meantime  Colorado  will  continue  to  furnish  practical  demon- 
strations in  support  of  the  arguments  which  we  have  urged 
against  the  recall  of  judicial  decisions.  One  example  is  signifi- 
cant :  The  constitution  of  Colorado  empowers  the  city  of  Denver 
to  control  its  own  local  affairs.  Denver,  therefore,  comes  within 
the  judicial  recall  amendment,  permitting  the  citizens  of  Denver 
by  a  majority  vote  to  recall  a  Supreme  Court  decision  involving 
the  enforcibility  of  a  city  charter  provision  as  against  the  state 
constitution.  That  constitution  provides  for  prohibition  through- 
out the  state.  The  "Wets'*  are  in  a  majority  in  the  city  of 
Denver ;  and  in  the  contest  which  is  now  on  between  the  "  Wets  " 
and  "Drys"  of  Denver,  the  Supreme  Court  of  the  state  will 
probably  hold  the  constitutional  state-wide  prohibition  clause  to 
apply  to  Denver,  whereupon  the  "Wets,**  within  the  city,  will 
invoke  the  decision  recall  and  by  submitting  such  decision  of  the 
Supreme  Court  to  the  electors  of  the  city  will  doubtless  bring 
about  its  reversal.  Many  prohibitionists  have  heretofore  strenu- 
ously advocated  the  judicial  decisioh  recall  as  adopted  in  1912. 
They  now  see  that  it  may  result  in  at  least  a  partial  failure  in 
Colorado  of  the  prohibition  movement;  and  that  the  idea  of  local 
option  has  been  established,  not  only  with  reference  to  the  liquor 
question,  but  also  with  reference  to  the  question  of  the  enforci- 
bility of  the  decisions  of  the  highest  court  of  the  state. 

In  California  public  opinion  seems  to  be  already  tending  to  a 
repudication  of  judicial  recall  as  adopted  there.  "The  Pulse  of 
the  Pacific ''  on  this  question  is  shown  by  the  following  editorial 
in  the  current  number  of  the  "  Sunset "  magazine,  under  the 
title  of  "  Intimidating  Judges  ^' : 

"There  has  been  more  or  less  trouble  over  franchise  and 
trackage  rights  between  the  municipal  and  the  private  street  rail- 
road lines  in  San  Francisco.  This  trouble  culminated  in  July 
when  the  private  company,  after  a  full  hearing,  obtained  an 
injunction  against  the  use  of  certain  tracks  by  the  municipal  lines. 
Through  this  injunction  the  municipal  lines  would  lose  a  goodly 
share  of  their  exposition  business,  and,  in  consequence,  would  have 
to  discharge  conductors  and  motormen. 

"  Twenty-four  hours  after  the  decision  the  labor  union  of  the 
municipal  railway  employees  began  recall  proceedmgs  against 
the  judge  who  had  granted  the  decision.     So  loud  grew  the 


clamor  against  the  decision  that  the  presiding  judge  of  the 
superior  court  took  the  case  out  of  the  hands  of  the  trial  judge 
and>  practically  without  a  hearings  set  the  injunction  aside.  A 
second  San  Francisco  judge  to  whom  the  case  was  to  be  assigned 
refused  to  accept  the  assignment. 

"  Is  it  more  reprehensible  to  intimidate  judges  by  political  than 
by  financial  or  social  pressure  ?  This  question  is  asked  without 
regard  to  the  legal  merits  of  the  case.'^ 

In  Nevada  the  movement  for  judicial  recall  has  been  turned 
into  a  movement  to  revoke  recall  of  judges  already  adopted. 

In  Illinois  the  situation  is  summarized  in  the  statement  of  a 
legislator  who  was  formerly  in  favor  of  judicial  recall^  but  who 
now  says,  "  We  have  got  done  doing  that  sort  of  thing." 

From  Montana  we  hear  that  the  matter  was  not  mentioned  in 
the  recent  state  legislative  assembly ;  ^'  and  were  it  not  for  the 
ravings  of  disgruntled  Socialists  it  would  die  a  natural  death." 

In  New  York  it  is  reported  "  that  owing  to  the  militant  atti- 
tude of  the  State  Bar  Association  upon  the  subject,  and  the  high 
standing  of  its  members,  who  have  presented  a  imited  front  in 
opposition  to  this  destructive  vagary,  such  demand  as  heretofore 
existed  for  it  in  the  State  of  New  York  is  practically  dead."  The 
lawyers  there  have  united  in  denouncing  judicial  recall  as  "  a 
measure  designed  and  used  by  aspiring  and  imscrupulous  dema- 
gogues." While  the  present  constitutional  convention  in  New 
York  invites  the  suggestion  of  many  vagaries,  there  seems  to  be 
no  disposition  seriously  to  propose  any  form  of  judicial  recall; 
and,  considering  the  make-up  of  the  convention,  it  may  be 
expected  that  such  proposal  will  not  meet  anything  but  over- 
whelming defeat. 

Without  mentioning  other  states  in  detail,  the  conclusion  seems 
to  be  unanimous  that  there  is  now  less  than  ever  before  probabil- 
ity of  the  further  extension  in  this  country  of  this  fallacy ;  and 
that  in  the  states  where  it  has  been  adopted  the  general  sentiment 
has  turned  in  favor  of  a  movement  to  rid  the  state  constitutions  of 
this  experimental  excrescence  which  has  been  grafted  upon  them. 
This  change  is  exemplified  in  a  report  that  comes  from  Con- 
necticut where  it  is  said  "  that  the  supporters  of  the  judicial  recall 
in  any  form  are  so  few  that  it  is  difficult  to  find  them  with  a 
microscope,  except  one  or  two  of  the  leaders  of  the  Progressive 
Party,  and  they  are  so  mum  about  it  that  it  would  seem  as  if  they 
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had  forgotten  there  was  ever  such  an  issue/'  Prom  Kentucky: 
^^  I  believe  judicial  recall  is  dead.  I  believe  interest  in  it  has 
waned  enormously,  and  that  it  is  no  longer  popular.  I  believe  it 
is  thoroughly  discredited.  Inasmuch,  therefore,  as  the  people 
have  been  thinking  on  the  question,  and  especially  as  they  have 
begun  to  lean  against  it,  I  hope  that  it  is  the  opportune  time  to 
improve  judicial  tenure,**  and  from  West  Virginia  where  it  is 
said  that  criticism  of  the  courts  has  not  yet  led  to  the  demand  for 
radical  change  of  judicial  recall,  but  for  less  drastic  remedies. 

The  report  from  Missouri  seems  to  summarize  the  present 
situation  throughout  the  country.  There  it  is  reported  that  in  the 
legislature  of  this  year  no  legislation  was  had,  and  no  attempt  was 
made  at  legislation,  in  favor  of  judicial  recall :  '^  The  agitation 
for  this  measure  is  not  only  subsiding,  but  a  very  decided  opposi* 
tion  to  it  has  set  in.  The  country  is  now  on  the  road  to  have 
normal  conditions  restored  and  without  renewed  disturbance, 
unless  the  old  time  reactionaries,  pure  and  simple,  become  over- 
confident and  incite  renewed  disturbance.** 

It  would  be  misleading  to  characterize  the  judicial  recall  move- 
ment as  safely  dead.  It  is  down  and  out  in  the  sense  that  a 
contestant  is  down  and  is  taking  the  count.  For  some  time  yet 
there  will  be  constant  danger  that  neglect  of  the  situation  may 
find  us  suddenly  confronted  with  a  revived  antagonist.  This 
Association  should  not  withhold  any  necessary  means  of  safe- 
guarding  the  situation. 

Possibilities  of  Bevival. 

The  persistence  of  this  fallacy  presents  many,  possibilities  of 
its  revival,  in  one  form  or  another.  Within  the  past  year  tiie 
American  Judicature  Society  has  in  the  course  of  its  work  "  to 
promote  the  efficient  administration  of  justice,**  issued  a  bulletin 
which  treats  of  proposed  reforms  in  the  organization  of  the 
courts.  It  proposes  the  abolition  of  the  elective  system  of  judges, 
and  then,  as  a  sop  to  the  lingering  predilection  in  favor  of 
judicial  recall,  it  is  proposed  to  add  to  the  present  method  of 
retirement  of  judges  through  impeachment,  not  only  the  right  of 
removal  upon  charges  made  and  adjudicated  by  the  state  legis- 
lature and  by  a  judicial  council,  but  also  the  retirement  by  a 
fourth  method.    By  this  fourth  method  it  is  proposed  to  sub- 


mit  to  the  electorate  at  certain  intervals  of  time  the  proposi- 
tion, "shall (naming  the  judge)  be  continued  in 

office?^'  If  the  vote  is  in  the  affirmative  the  judge  remains  in 
office.  If  in  the  negative,  then  the  judge  goes  out  of  office  and  the 
vacancy  is  filled  by  appointment  as  in  the  case  of  original  selec- 
tion. It  is  argued  that  this  last  proposition  is  not  in  reality  a 
judicial  recall  and  that  it  simply  preserves  the  present  periodic 
power  of  retirement,  existing  under  the  elective  system,  at  the 
same  time  that  it  eliminates  many  of  the  objectionable  features  of 
that  system.  It  is  quite  probable  that  sooner  or  later  the  Ameri- 
can Bar  Association  will  be  asked  to  approve  such  a  proposition. 
That  such  a  measure  should  be  proposed  by  any  society  whose 
active  members  comprise  well-known  lawyers,  is  significant  of 
the  extent  to  which  the  judicial  recall  fallacy  has  taken  hold.  It 
shows  that  judicial  recall  is  dead  only  in  spots.  This  proposition 
bows  too  much  to  the  enemy.  It  prescribes  a  poison  in  modified 
regular  doses  for  the  purpose  of  curing  those  who  have  become 
addicted  in  a  dangerous  degree  to  a  vicious  narcotic.  It  is  a 
remedial  tapering  off,  a  sort  of  conciliatory  concession,  under  the 
guise  of  a  remedy,  to  a  vicious  appetite  which  had  temporarily 
seized  upon  the  electorate.  Logically,  it  is  impossible;  and  we 
trust  that  the  American  Bar  Association  will  not  be  caught  in  a 
proposition  to  remedy  the  organization  of  the  courts  by  the  dis- 
organization of  constitutional  government  involved  in  any  meas- 
ure which  gives  over  to  the  electorate  the  arbitrary  power  to 
retire  a  judge  during  the  term  of  office  for  which  he  has  been 
elected  or  appointed. 

The  National  Progressive  Constitutional  Convention  Com- 
mittee, in  New  York,  has,  through  its  chairman,  issued  a  threat 
to  defeat  at  the  polls  any  draft  of  a  state  constitution  which  does 
not  conform  to  the  views  of  that  committee ;  and  for  this  purpose, 
the  manifesto  says :  "  The  National  Progressive  party  will  enter 
into  battle  to  mass  the  electorate  of  the  state,  without  regard  to 
party,  agaiiist  the  acceptance  of  a  partisan  or  reactionary  consti- 
tution.'*  Among  the  demands  embodied  in  the  declaration  are 
the  following: 

"  There  must  be  no  clauses  in  the  new  constitution  which  can 
be  set  up  as  a  bar  to  the  initiative,  referendum,  and  recall  of 
officers;  direct  nominations  for  public  officers  by  the  electors, 
and  legislation  in  the  direction  of  social  and  industrial  justice. 
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"  Provisions  of  the  constitution  should  ordain  home  rule  for 
cities  and  villages;  the  short  hallot,  a  rational  method  for  deter- 
mining the  constitutionality  of  statutes  that  will  give  effect  to 
the  wishes  of  the  people  at  any  given  time,  and  a  declaration  that 
there  shall  be  no  limitation  upon  the  power  of  the  Legislature  to 
pass  measures  looking  toward  social  and  industrial  justice/* 

The  phrase,  ^  a  rational  method  for  determining  the  constitu- 
tionality of  statutes,  etc.,*'  is  plainly  a  euphemism  for  the  recall 
of  judicial  decisions.  The  judicial  recall,  therefore,  may  yet 
become  an  issue  in  the  adoption  of  a  new  constitution  in  New 
York. 
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Important  discussions,  which  do  not  appear  in  the  former 
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During  the  year  the  Chairman  of  this  committee  has  made  the 
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Dakota  State  Bar  Association,  at  Pierre,  S.  D.,  January  14, 

1915. 
'*  The  Lawyer  as  Amicus  Curiae,"  address  before  graduating  class 

of  John  Marshall  Law  School  at  Chicago,  Illinois,  June  22, 

1915. 

Recommendations. 

We  recommend  that  the  American  Bar  Association  maintain 
its  organized  opposition  to  judicial  recall;  and  that  the  work  of 
its  committee  be  continued. 

Respectfully  submitted, 

Rome  G.  Brown,  Minneapolis,  Minn.,  Chairman, 
Lawrence  Cooper,  Huntsville,  Ala., 
Everett  E.  Ellinwood,  Bisbee,  Ariz., 
George  B.  Rose,  Little  Rock,  Ark., 
Curtis  H.  Lindley,  San  Francisco,  Cal., 
Frank  E.  Gove,  Denver,  Col., 
William  Brosmith,  Hartford,  Conn., 
WiLLARD  Saulsbury,  Wilmington,  Del., 
Clarence  R.  Wilson,  Washington,  D.  C, 
William  A.  Blount,  Pensacola,  Fla., 
Alexander  R.  Lawton,  Savannah,  Ga., 
David  L.  Witiiington,  Honolulu,  Hawaii, 
James  H.  Hawley,  Boise,  Idaho, 
George  T.  Page,  Peoria,  111., 
Samuel  0.  Pickens,  Indianapolis,  Ind., 
E.  M.  Carr,  Manchester,  Iowa, 
Charles  Blood  Smith,  Topeka,  Kans., 
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Edmund  F.  Trabde,  Louisville,  Ky., 
Edwin  T.  Merrick,  New  Orleans,  La., 
WiLFORD  G.  Chapman,  Portland,  Me., 
William  L.  Marbury,  Baltimore,  Md., 
Jbrsmiah  Smith,  Jr.,  Boston,  Mass., 
Gyrsnius  p.  Black,  Lansing,  Mich., 
James  S.  Sexton,  Hazlehnrst,  Miss., 
Charles  Nagel,  St.  Louis,  Mo., 
D.  Gay  Stivers,  Butte,  Mont., 
William  D.  McHugh,  Omaha,  Neb., 
Hugh  H^  Brown,  Tonopah,  Nov., 
James  Schouler,  Intervale,  N.  H., 
Richard  V.  Lindabdry,  Newark,  N.  J., 
William  C.  Reid,  Boswell,  N.  M., 
A.  T.  Clearwater,  Kingston,  N.  Y., 
Harry  Skinner,  Greenville,  N.  C, 
Harrison  A.  Bronson,  Grand  Forks,  N.  D., 
Charles  B.  Wilby,  Cincinnati,  Ohio, 
James  R.  Keaton,  Oklahoma  City,  Okla., 
Frederick  V.  Holman,  Portland,  Ore., 
Rodney  A.  Mbrcur,  Towanda,  Pa., 
Manuel  Rodriguez-Serra,  San  Juan,  P.  R., 
Thomas  A.  Jenckes,  Providence,  R.  L, 
P.  Alston  Willcox,  Florence,  S.  C, 
U.  S.  G.  Cherry,  Sioux  Falls,  S.  D., 
John  B.  Eeeblb,  Nashville,  Tenn., 
Robert  G.  Street,  Galveston,  Tex., 
Edward  B.  Critchlow,  Salt  Lake  City,  Utali, 
George  B.  Young,  Newport,  Vt., 
Eppa  Hunton,  Jr.,  Richmond,  Va., 
Charles  E.  Shepard,  Seattle,  Wash., 
D.  J.  F.  Strother,  Welch,  W.  Va., 
Burr  W.  Jones,  Madison,  Wis., 
John  W.  Lacy,  Cheyenne,  Wyo. 


/o. 


REPORT 

OF  THE 

COMMITTEE  TO  OPPOSE  JUDICIAL  RECALL. 

{To  te  presented  at  the  meeting  of  the  American  Bar  Association,  at 
Chicago,  lUinoiSy  August  SO,  31,  September  1,  1916.) 

To  the  American  Bar  Association: 

The  undersigned,  appointed  for  the  year  1915-1916,  as  your 
Committee  to  Oppose  the  Judicial  Recall,  respectfully  submit 
the  following  report: 

Since  the  last  report  of  this  committee,  there  has  not  been 
passed  by  a  state  legislature  any  measure  providing  for  judicial 
recall,  either  in  the  form  of  the  recall  of  judges  or  of  the  recall 
of  judicial  decisions ;  nor,  during  the  past  year,  has  any  proposal 
for  such  a  measure  been  submitted  to  the  electorate  of  a  state, 
either  for  the  adoption  of  a  constitutional  amendment  or  other- 
wise. 

It  seems  now  reasonably  certain  that  no  state  which  has  not 
already  adopted  a  constitutional  amendment  providing  for  judi- 
cial recall,  will  do  so.  In  order,  therefore,  to  indicate  the 
present  situation  in  the  United  States,  we  next  list  those  states 
in  which  judicial  recall  has  become  a  constitutional  provision, 
referring,  for  more  detailed  statement  of  the  nature  of  the  pro- 
visions, to  the  synopsis  which  is  made  part  of  the  report  of  this 
committee  for  the  year  1913. 

Judicial  Recall  Measures  Now  in  Foece. 

Constitutional  amendments,  providing  for  judicial  recall, 
either  the  recall  of  judges  or  of  judicial  decisions,  or  of  both,  are 
now  in  force  in  the  following  states : 

Oregon*. — Recall  of  judges.  Constitution,  Article  II,  Sec.  18. 
Adopted  in  1908  under  initiative  by  the  people. 

California. — Recall  of  judges.  Constitution,  Article  XXIII. 
Adopted  in  1911. 

Colorado. — Recall  of  judges  and  recall  of  judicial  decisions. 
Consfntution,  New  Article  XXI,  and  amendment  to  Article  VI, 
Sec.  1.     Adopted  in  1912  under  initiative  by  the  people. 


Aeizona. — Eecall  of  judges.  Constitution,  Article  VIII,  Sec. 
1.    Adopted  in  1912. 

Nevada. — Eecall  of  judges.  Constitution,  Article  II,  Sec.  9. 
Adopted  in  1912.  Facilitating  legislation  adopted  in  1913 — 
Chapter  258^  Laws  1913. 

Kansas. — Recall  of  judges.  Constitution,  Article  IV,  Sees. 
3,  4  and  5.     Adopted  in  1914. 

Reports  prom  the  Various  State©. 

Reports  from  the  various  states,  recently  gathered,  show  that 
during  the  past  year  no  attempt  has  been  made  at  judicial  recall 
legislation.  The  significance  of  this  fact  is  shown  by  the  nine 
states  whose  legislatures  held  sessions  in  1916 :  New  York,  New 
Jersey,  Maryland,  Virginia,  South  Carolina,  Georgia,  Kentucky, 
Mississippi,  and  New  Mexico.  In  none  of  these  nine  states,  with 
the  exception  of  New  York,  has  the  fallacy  of  judicial  recall  ever 
been  seriously  agitated  as  a  constitutional  amendment.  The 
recent  New  York  Constitutional  Convention  did*not  favorably 
consider  any  judicial  recall  proposition,  although  advocates  of 
judicial  recsrll  had  attempted  to  make  that  an  issue  in  the  con- 
vention. 

The  adoption  in  the  United  States  of  the  judicial  recall,  as  a 
state  constitutional  measure,  is,  as  above  shown,  confined  to  six 
states  west  of  the  Mississippi  River.  It  is  in  the  western  states, 
lying  wholly  or  in  part  west  of  the  Mississippi  River,  that  judicial 
recall  measures  have  been  most  seriously  agitated  and  proposed. 
Its  agitation  seems  to  be  an  outcrop  of  western  radicalism, 
although  its  subtle  and  subversive  influence  has  appeared,  some 
times  with  considerable  strength,  in  Wisconsin,  New  York,  Ohio, 
and  a  few  other  eastern  states.  It  is  probable  that  it  is  only  in 
the  far  West  that  there  is  even  a  remnant  of  danger  of  its  future 
adoption.  Its  agitation  seems  to  follow,  in  all  instances,  some 
spasm  of  unrest  over  local  conditions,  either  political  or  indus- 
trial. The  propaganda  of  Socialism,  now  so  prevalent  and  per- 
sistent in  this  country,  and  particularly  in  the  far  western  states, 
continues  to  extend  its  influence  to  the  advocacy  of  judicial  recall. 
In  many  localities  in  the  West  there  is,  through  the  Socialist  and 
other  radical  organizations,  an  organized  effort  to  procure  the 


adoption  of  the  judicial  recall  in  the  legislatures  which  will  meet 
in  1917.  Little  is  to  be  feared,  however,  from  such  attempts, 
because  the  intelligent  voter  has,  through  the  agitation  of  this 
question,  in  the  press  and  by  other  means,  become  informed  as 
to  what  is  meant  by  judicial  recall.  It  has  not  been  necessary, 
during  the  past  year,  for  your  committee  to  engage  in  any  legis- 
lative contest  on  this  issue.  But  we  have  continued  our  campaign 
of  education  and  have  promoted  enlightenment  on  this  question, 
through  the  press  and  through  the  distribution  of  literature. 

In  many  of  the  mining  camps  of  Colorado  and  other  parts  of 
the  West,  and  in  many  rural  communities,  local  libraries  and 
reading  rooms  are  flooded  with  Socialist  publications,  both  peri- 
odicals and  pamphlets ;  so  that  opportunities  are  given  for  read- 
ing only  one  side  of  this  question.  We  have,  in  answer  to  many 
requests,  supplied  for  such  reading  rooms  and  localities  litera- 
ture which  presented  the  sane  view  of  American  constitutional 
government  and  of  the  destructive  nature  of  the  judicial  recall. 
We  are  informed  that  our  work  has  effected  an  obvious  change 
in  sentiment  and  has  checked,  to  a  considerable  extent,  the  lean- 
ing towards  the  Socialist  view  of  this  question. 

From  Colorado,  the  report  is  that,  with  one  exception,  there 
has  been  no  attempt  during  the  past  year  to  invoke  the  judicial 
recall ;  and  that  there  has  been  such  a  change  in  sentiment  there 
that,  if  the  present  constitutional  amendments  providing  for  the 
recall  of  judges  and  of  judicial  decisions  were  now  for  the  first 
time  presented  for  adoption,  they  would  be  voted  down.  There 
is  not  as  yet  any  concerted  effort  to  rid  the  state  constitution  of 
these  radical  provisions,  but  the  people  are  looking  forward  to 
a  revision  of  the  constitution  which  shall  eliminate  these  fea- 
tures. 

Beside  the  instance  occurring  in  California,  mentioned  below, 
the  only  attempt  at  judicial  recall  during  the  past  year,  which  is 
reported  to  us,  is  the  notable  one  in  connection  with  District 
Judge  H.  P.  Burke,  of  the  Thirteenth  District  Court  in  Colo- 
rado. After  a  heated  vituperative  campaign  against  Judge 
Burke's  candidacy  he  was  elected,  although  his  opponent  was  on 
the  ticket  of  the  majority  parties.  This  was  in  the  election  of 
1912,  at  which  the  Colorado  recall  constitutional  amendments 


were  adopted.  His  political  opponents  openly  threatened  to  use 
the  recall  against  him  as  soon  as  possible.  In  other  words,  the 
judicial  recall  was  to  be  used  solely  as  an  instrument  to  unseat 
a  political  opponent.  The  judge's  political  enemies  seized  upon 
an  incident  at  a  certain  criminal  trial,  at  which  this  judge  pre- 
sided, as  a  pretext  for  their  recall  agitation.  Judge  Burke 
granted  a  new  trial  after  conviction  in  the  criminal  case;  the 
propriety  of  which  conviction  was  so  questionable  that  the  dis- 
trict attorney  in  open  court  approved  of  the  judge's  action,  and 
presented  in  substance  an  apology  for  having  proceeded  thus  far 
with  the  prosecution.  Indeed,  the  district  attorney  volimtarily 
filed  a  motion  to  dismiss  the  case  with  a  written  statement  of  his 
reasons.  Under  the  Colorado  statute  there  was  no  discretion  left 
to  the  judge  and  he,  as  a  matter  of  course,  granted  the  motion. 
The  political  enemies  of  the  judge,  including  certain  citizens 
back  of  the  prosecution  in  the  case  referred  to,  prepared  recall 
petitions,  collected  funds  from  among  themselves  and  various 
other  disappointed  litigants,  and  circulated  in  the  public  press, 
and  by  other  means,  calunmiations  against  the  judge.  Circu- 
lators of  the  petitions  received  a  price  for  each  name  procured, 
and  the  leaders  of  the  recall  movement  directed  their  followers, 
and  circulators  of  petitions,  by  letter,  to  keep  away  from  centers 
of  population  and  places*  where  they  might  encounter  men  well 
informed  on  the  matters  in  question.  Inflammatory  circulars 
and  newspaper  articles  were  scattered  broadcast  throughout  the 
district.  The  State  Bar  Association,  after  examining  the  facts, 
upheld  the  judge.  As  a  result  a  recall  petition  was  filed  with  the 
Secretary  of  State  apparently  having  the  required  numl)er  of 
signatures;  but,  before  further  action,  over  25  per  cent  of  the 
signers  witlidrew  their  signatures.  The  protest  against  the  peti- 
tion was  upheld.  The  grounds  set  forth  in  the  recall  petition 
were  as  follows: 

^'  First :     We  are  advised,  and  therefore  charge,  that  in  his 

capacity  of  judge  of  said  court,  in  the  case  of  the  People  vs, , 

lately  pending  in  the  District  Court  of County,  Colo- 
rado, he  arbitrarily,  unjustly  and  in  an  unjudicial  spirit,  set  aside 
and  held  for  naught  the  verdict  of  *  guilty '  rendered  by  the  jury ; 
and, 

"  Second :  That  he  indulged  in  unbecoming  and  inexcusable 
criticism  of  the  jury  in  that  case. 


"  Third :  That  upon  the  bench  he  is  disposed  to  uncleverness 
[«tc?]  and  only  less  frequently  to  arbitrary  and  oppressive  con- 
duct/' 

It  is  apparent  that  the  action  of  Judge  Burke,  in  the  criminal 
case  referred  to,  was  not  only  not  "  arbitrary  "  but  was  justified. 
A  careful  examination  of  the  remarks  of  the  judge  at  the  time 
of  trial  shows  that  the  second  ground  was  wholly  without  war- 
rant. The  third  charge,  that  he  was  "  disposed  to  uncleverness, 
etc./'  is  negatived  by  almost  unanimous  support  which  he  re- 
ceived from  the  members  of  the  Bar. 

Prom  California,  the  report  is  that  during  the  past  year  there 
has  been  only  one  attempt,  and  that  unsuccessful,  to  invoke  the 
judicial  recall.  This  was  the  case  of  a  Superior  Court  judge  in 
one  of  the  northern  counties.  It  is  stated  that  the  judicial  recall 
in  California  is  in  such  disrepute  as  to  be  practically  harmless. 
In  that  state,  however,  the  State  Federation  of  Labor  is  pursu- 
ing a  campaign  to  commit  candidates  for  the  United  States 
Senate  and  House  of  Representatives  to  the  recall  of  federal 
judges. 

The  judicial  recall,  and  the  recall  generally,  are  growing  in 

disfavor  in  California.     Here  again  its  only  use  is  to  satisfy  the 

whim  of  political  malcontents.     Upon  the  election  of  Mayor 

Eolph,  of  San  Francisco,  former  mayor  Schmitz  threatened  to 

start  recall  proceedings  against  Eolph,  and  himself  become  a 

candidate  for  the  oflSce  again.     In  commenting  upon  the  recall 

in  this  connection,  the  Oakland  Tribune  of  April  30th,  last,  says : 

"  It  is  another  striking  example  of  the  vicious  and  stupid  mis- 
uses of  the  recall.  Any  individual  can  trump  up  a  dozen  charges, 
get  paid  circulators  to  secure  the  ridiculously  small  number  of 
signatures  required  on  the  recall  petition  and  then  start  to  out- 
rage a  municipality.  .  .  .  Self-seeking  schemers  are  fast  bringing 
the  recall  into  disrepute,  and  if  the  citizens  would  preserve  this 
very  useful  instrument  for  their  protection  they  must  awake  to 
the  necessity  of  putting  it  above  motives  of  malice,  revenge  and 
club-wielding.'' 

In  Washington,  the  constitutional  amendment  of  1911,  for  the 
recall  of  elective  officers,  excepts  all  "judges  of  courts  of  rec- 
ord." This  allows  legislation  providing  for  the  recall  of  jus- 
tices of  the  peace,  and  of  the  judges  of  police,  and  of  other  local 
and  municipal,  inferior  courts.     Such  recall  has  not  been  in- 


voked  against  any  inferior  jodge  and,  except  on  the  part  of  a 
few  extreme  radicals,  there  is  no  active  sentiment  favoring  judi- 
cial recall  for  the  higher  judges.  The  recall  of  judicial  decisions 
is  mentioned  only  with  contempt  and  ridicule. 

In  North  Dakota,  there  is  a  current  agitation  on  the  part  of 
the  so-called  "  Xon-Partisan  League,''  an  organization  of  farm- 
ers in  that  state  which  is  being  quite  prominent  in  politics  and 
is  advocating  as  part  of  its  platform  the  recall  of  judges.  This 
league  will  show  its  hand  in  the  primary  election  of  the  28th  of 
June  instant,  and  also  in  the  elections  next  fall  for  the  legisla- 
ture of  1917. 

In  Arizona,  there  has  been  no  attempt  to  invoke  the  judicial 
recall,  but  there  is  reported  an  instance  of  recall,  not  judicial, 
against  a  sheriff,  of  Pima  County,  because  of  the  conduct  of  his 
deputies.     The  report  says: 

"  In  the  first  instance,  two  deputies  attempted  to  administer 
the  third  degree  to  two  criminals  by  hanging  them  by  the  neck 
to  a  tree.  They  were  unsuccessful  in  securing  any  evidence 
owing  to  the  fact  that  the  deputies  let  the  men  remain  so  long 
hanging  by  the  neck  that  they  died. 

"In  the  second  instance,  two  deputies,  in  pursuit  of  some 
alleged  criminal  for  a  minor  offense,  attempted  to  stop  a  woman 
driving  peacefully  along  the  street,  believing  she  knew  something 
of  the  escape  of  the  supposed  criminal,  and  their  aim  was  better 
than  thev  calculated,  bv  reason  of  which  she  was  riddled  with 
bullets.''" 

Public  opinion  was  unanimous  in  favor  of  the  sheriff's  recall, 
but  the  recall  statute,  when  it  came  to  be  applied,  was  found  so 
cumbersome  and  unworkable  that  the  recall  election  was  enjoined 
by  the  courts.  The  public  sentiment  in  Arizona  is  changing  to 
opposition  to  recall. 

In  Arkansas,  a  constitutional  amendment  for  the  recall  of 
judges,  which  was  initiated  by  the  people,  was  passed  at  the  1912 
election,  but  was  invalidated  by  the  State  Supreme  Court  on  the 
ground  that  it  had  not  been  properly  submitted  to  the  people. 
The  1915  legislature,  however,  closed  without  renewing  the  pro- 
posal ;  and,  in  the  meantime,  sentiment  has  sp  changed  that  it 
seems  probable  that  no  further  attempt  at  judicial  recall  will  be 
made  in  that  state. 

In  Minnesota,  the  legislative  proposal  for  a  constitutional 
amendment  for  the  recall  of  judges  was  defeated  at  the  general 


election  in  1914;  and  the  legislature  of  1915  rejected  another 

proposal^  in  connection  with  the  increase  of  Supreme  Court 

judges  from  five  to  seven,  that  more  than  a  majority  of  the  court 

should  be  necessary  to  declare  a  statute  unconstitutional. 

In  Oregon,  the  situation  is  well  summarized  by  the  Nation  in 

its  number  of  June  8th,  last : 

"  The  theory  that  the  recall  is  a  sort  of  handy  *  gun  behind 
the  door '  is  not  borne  out  by  conditions  in  Oregon.  A  number 
of  recall  elections  were  held  at  the  same  time  as  the  recent  pri- 
maries. All  of  them  were  caused  by  the  tremendous  issue  of 
what  roads  should  be  benefited  by  the  money  that  the  county 
concerned  was  going  to  spend  upon  its  highways.  People  in 
every  section  insisted  that  the  money  should  be  spent  upon  their 
road  or  roads,  and  the  county  commissioners,  having  to  leave  out 
somebody,  inevitably  became  the  object  of  recall  petitions.  One 
county  had  the  piquant  experience  of  recalling  one  set  of  com- 
missioners, only  to  find  that  the  new  set  was  not  able  to  please 
everybody  any  more  satisfactorily  than  the  board  it  had  succeeded 
in  ousting.  With  impartial  justice,  the  recallers  were  promptly 
placed  upon  a  ballot  to  recall  them.  In  consequence  of  this  un- 
certainty, in  which  the  only  certainty  is  that  of  making  enemies, 
^many  worthy  citizens,'  according  to  the  Oregon  Voter,  are  re- 
fusing to  be  candidates  for  these  offices.  But  if  a  man  may  not 
decline  to  run  for  President  in  Oregon,  surely  lie  should  not  be 
permitted  exemption  from  a  county  commissionership." 

The  Situation  Generally. 

There  is  a  very  significant  change  in  the  attitude  toward  ju- 
dicial recall  which  has  been  previously  assumed  by  many  of  its 
former  leading  advocates. 

Ex-President  Boosevelt  has  taken  pains  to  assert  that  his  in- 
tention not  to  "pussyfoot*'  on  the  issues  previouvsly  raised  by 
him,  does  not  include  his  adherence  to  the  judicial  decision  re- 
call. Indeed,  he  has  said  that,  even  if  he  had  been  elected  in 
1912,  he  would  not  have  recommended  that  the  judicial  decision 
recall  plank  in  the  *'  Progressive  '*  party  platform  be  enacted 
into  legislation,  because  such  a  law  would  be  "  cumbersome." 
The  platform  of  the  same  so-called  "Progressive"  party,  re- 
cently adopted  at  Chicago,  studiously  omits  any  direct  mention 
of  the  judicial  recall.  In  its  platform  of  1912,  however,  under 
the  head  of  "  Popular  Beview  of  Judicial  Decisions,"  it  pledges 


8 

itself  to  provide  that  decisions  holding  state  statutes  unconstitu- 
tional could  be  made  ineffective  by  a  vote  of  the  people.  The 
platform  of  1916,  by  reference,  reaffirms  this  recall  of  judicial 
decisions  plank;  for,  referring  to  the  platform  of  1912,  it  says: 
''In  the  platform  then  adopted,  we  set  forth  our  position  on 
public  questions.  We  here  reaffirm  the  declarations  there  made 
on  national  issues." 

The  two  who  have  next  been  most  conspicuously  advocates  of 
the  judicial  recall  are  supreme  court  judges;  the  one  in  Ohio, 
and  the  other  in  North  Carolina.  Their  present  comparative 
silence  as  to  judicial  recall  is  also  significant.  In  the  Saturday 
Evening  Post  of  June  10th,  last.  Judge  R.  M.  Wanamaker,  of 
Ohio,  reiterates  his  claim  that  the  courts  have  no  constitutional 
power  to  declare  statutes  invalid,  as  repugnant  to  consitutional 
limitations.  But  he  carefully  avoids  any  advocacy  of  judicial 
recall  as  a  correction  for  the  abuse  or  "  usurpation  "  of  power  by 
the  courts.  Indeed,  he  expressly  refers  to  the  recall  of  judges  and 
the  recall  of  judicial  decisions  as  ineffective  to  accomplish  their 
avowed  purpose,  and  as  diflBcult  in  practical  operation.  He  re- 
adjusts his  argument  to  lead  to  the  conclusion,  that  courts  should 
be  prohibited  from  declaring  statutes  unconstitutional  by  a  mere 
majority  vote,  and  that  the  Federal  Supreme  Court  should  by 
constitutional  provision  be  allowed  to  declare  any  statute  uncon- 
stitutional only  by  a  vote  of  at  least  seven  out  of  the  nine  judges. 

Chief  Justice  Walter  Clark,  of  North  Carolina,  in  his  recent 
discussion  in  the  Virginia  Law  Review  (Volume  III,  No.  3), 
and  reprinted  as  a  Senate  document  last  February,  (No.  308,  64th 
Congress,  1st  session),  seems  to  have  given  up  the  judicial  recall, 
either  in  the  form  of  recall  of  judges,  or  recall  of  judicial  decis- 
ions, as  a  means  of  judicial  correction  or  discipline ;  and  he  cen- 
ters his  argument  upon  a  denial  of  the  constitutional  right  of 
courts  to  declare  statutes  unconstitutional.  In  another  recent 
discussion  of  the  subject  by  Judge  Clark,  however,  which  for 
further  circulation  he  has  now  (May  31,  1916)  had  printed  as  a 
United  States  Senate  document,  he  impliedly  approves  of  the 
recall  of  judges  as  a  doctrine  by  which  "the  people  have  been 
forced  to  assert  ultimate  sovereignty,"  as  against  the  ''myth" 
that  the  courts  have  the  power  to  set  aside  an  Act  of  Congress, 


or  of  a  state  legislature,  as  unconstitutional.  Furthermore,  he 
includes  the  recall  of  judicial  decisions  as  a  "  remedy  *'  which  is 
"less  objectionable"  than  the  remedy -by  the  recall  of  judges. 
He  impliedly  approves  the  so-called  "  Ohio  plan,"  which  is  the 
remedy  urged  by  Judge  Wanamaker — ^that  the  unanimous,  or 
more  than  a  majority,  decision  of  a  Supreme  Court  be  required 
to  set  aside  a  statute  as  unconstitutional.  "  Some  Myths  of  the 
Law,"  Michigan  Law  Review,  November,  1914,  page  26;  TJ.  S. 
Senate  Document,  No.  449,  64th  Congress,  1st  session.)  Judge 
Clark's  views  are  summarized  by  him  as  follows : 

"  SuflBce  it  to  say  that  the  true  basis  of  our  government  is  that 
the  people  are  capable  of  self-government,  and  that  their  will, 
fairly  ascertained,  shall  control.  We  have  never  given  to  the 
judges  the  ^  judicial  veto '  power.  It  has  been  assumed,  but  it 
cannot  be  maintained.  It  makes  of  the  courts  small  legislative 
bodies  which  may  be  appointed,  or  nominated,  by  the  special  in- 
terests. The  question  then  is  squarely  presented  which  shall 
control,  the  *  interests  *  or  the  body  of  the  people  ?  One  must 
know  little  of  the  temper  of  the  American  people  if  he  believes 
that  this  myth  can  long  survive  the  fierce  light  that  is  being  shed 
upon  it.    • 

"  The  demand  for  reform  in  legal  procedure  and  of  the  abuses 
incident  to  our  practice  is  insistent.  It  must  be  heeded.  Their 
importance,  however,  is  small  compared  with  the  necessity  of 
abandoning  the  usurped  power  by  which  the  courts  have  become 
legislative  bodies,  able  and  anxious  too  often  to  thwart  the  will 
of  the  people  as  to  their  public  policies  when  this  has  been  de- 
clared by  them  at  the  polls  in  selecting  their  duly  constituted 
agents  for  making  their  laws." 

This  adherence  to  the  theory  that  the  judicial  function  of 
measuring  the  validity  of  statutes  by  the  express  rule  of  the  con- 
stitution-is  a  "  usurped  "  power,  has  incited  the  New  York  State 
Bar  Association,  through  its  committee  and  under  the  tireless  and 
very  efficient  leadership  of  Chairman  Henry  A.'  Forster,  to  com- 
pile and  report  the  main  arguments  against  the  "  usurpation  " 
theory.  Two  such  reports  have  been  issued,  entitled,  "  On  the 
Duty  of  Courts  to  Refuse  to  Execute  Statutes  in  Contravention 
of  the  Fundamental  Law."  The  first  report  was  presented  to 
the  State  Bar  Association  on  January  22-23,  1915,  and  has  been 
printed  as  a  United  States  Senate  document  (No.  941,  63d 
Congress,  3d  session).    The  second  report  was  presented  on 
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January  14-15,  1916.  These  reports,  are  a  complete  answer  to 
the  "  judicial  usurpation "  theory,  if  any  further  answer  be 
needed  than  that  given  by  Judge  Marshall  in  his  decision  in 
Marbury  vs.  Madison  (1  Cranch,  137). 

The  plan  of  the  American  Judicature  Society,  which  involves 
judicial  recall  features,  was  outlined  in  our  last  report.  The 
literature  of  that  society,  issued  during  the  past  year,  indicates 
an  adherence  to  the  objectionable  features  of  its  proposed  reforms 
in  the  organization  of  the  courts.  Its  proposition  to  retire  judges 
by  votes  submitted  to  the  electorate  at  certain  intervals  of  time, 
is  being  persistently  urged  before  various  state  legislatures.  It 
is  urged  by  the  society  that  its  plan  should  "  not  be  confused  with 
the  proposal  for  the  so-called  '  recall '  of  judges  to  which  it  bears 
a  superficial  resemblance."  The  fact  remains,  however,  that  the 
plan  suggested  involves  the  retirement  of  a  judge  by  the  arbi- 
trary vote  of  the  electorate,  and  that,  too,  within  the  period  for 
which  such  judge  has  been  selected.  Such  use  of  the  recall  can- 
not be  likened  to  the  privilege  of  reelection  of  a  judge  after  the 
latter^s  term  has  expired.  The  objectionable  feature  is  the  arbi- 
trary power  in  the  electorate  to  retire  a  judicial  oflBcer  while  he 
is  yet  in  the  performance  of  his  duties,  and  before  the  expiration 
of  his  term  of  office  (see  Bulletin  X,  American  Judicature  So- 
ciety). 

The  work  of  this  committee  during  the  past  year  has  been 
much  less  than  that  which  has  been  required  in  previous  years. 
This  is  due  partially  to  the  fact  that  the  legislatures  of  only  nine 
states,  and  all  of  these  Eastern  States,  have  been  in  session.  But 
it  is  due  mostly  to  the  fact  that  a  more  general  understanding 
of  the  viciousness  of  the  judicial  recall  has  become  prevalent 
throughout  the  country;  and  thinking  people,  and  the  press  gen- 
erally, are  not  deceived  by  the  subtle  and  enticing  arguments  of 
the  judicial  recall  advocate.  The  citizens  of  the  nation  have 
become  educated  on  the  matter ;  and  this  process  of  education, 
we  feel  justified  in  saying,  is  very  largely  due  to  the  work  of  the 
American  Bar  Association  through  the  efforts  of  its  prominent 
members  and  officers,  and,  in  no  small  degree,  to  the  continued 
efforts  of  this  committee,  especially  appointed  for  that  purpose. 

We  have  thought  it  unnecessary  to  continue  in  our  report  the 
usual  annual  bibliography  of  the  subject.     Arguments  against 
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judicial  recall  are  constantly  appearing  in  printed  addresses^ 
pamphletfiy  periodicals,  and  the  daily  press.  As  shown  above, 
those  who  were  formerly  its  leading  advocates  are  now  compara- 
tively silent  upon  the  question.  Its  advocacy  is  now  confined  to 
those  who  are  uninformed,  or  who  have  been  incited  to  radical 
and  unreasonable  views  on  constitutional  questions. 

It  seems  that,  from  now  on,  the  opposition  to  the  judicial  re- 
call is  more  than  ever  a  matter  of  education.  It  would  seem  that 
such  work  could  not  be  more  effectively  accomplished  than 
through  the  continued  efforts  of  this  Association.  Its  commit- 
tee as  now  organized  includes  a  member  from  each  state  who  is 
alive  to  the  question.  Such  a  committee,  therefore,  affords  an 
organized  means  of  keeping  fully  informed  on  the  subject,  and 
with  organized  methods  of  attack  where  such  efforts  shall  be 

w 

deemed  necessary. 

Becommendations. 

We  recommend  that  the  American  Bar  Association  maintain 
its  organized  opposition  to  judicial  recall ;  and  that  the  work  of 
its  committee  be  continued. 

Respectfully  submitted. 

Home  G.  Brown,  Minneapolis,  Minnesota, 
La  WHENCE  Cooper,  Huntsville,  Alabama, 
Royal  A.  Gunnison,  Juneau,  Alaska, 
Everett  E.  Ellinwood,  Bisbee,  Arizona, 
George  B.  Rose,  Little  Rock,  Arkansas, 
Curtis  H.  Lindley,  San  Francisco,  California, 
Frank  B.  Gove,  Denver,  Colorado, 
William  Brosmith,  Hartford,  Connecticut, 
WiLLARD  Saulsbury,  Wilmington,  Delaware, 
Clarence  R.  Wilson,  Washington,  D.  C. 
William  A.  Blount,  Pensacola,  Florida, 
Alexander  R.  Lawton,  Savannah,  Georgia, 
David  L.  Withington,  Honolulu,  Hawaii, 
James  H.  Hawley,  Boise,  Idaho, 
George  T.  Page,  Peoria,  Illinois, 
Samuel  0.  Pickens,  Indianapolis,  Indiana, 
E.  M.  Care,  Manchester,  Iowa. 


13 


Charles  Blood  Smith,  Topeka,  Kansas. 
Edmund  F.  Tbabue,  Louisville,  Kentucky, 
Edwin  T.  Merrick,  New  Orleans,  Louisiana. 
WiLFORD  G.  Chapman,  Portland,  Maine, 
William  L.  Marbury,  Baltimore,  Maryland, 
Jeremiah  Smith,  Jr.,  Boston,  Massachusetts, 
Cyrenius  p.  Black,  Lansing,  Michigan, 
James  S.  Sexton,  Hazelhurst,  Mississippi, 
Charles  Nagel,  St.  Louis,  Missouri, 
D.  Gay  Stivers,  Butte,  Montana, 
William  D.  McHugh,  Omaha,  Nebraska, 
Hugh  H.  Brown,  Tonopah,  Nevada, 
James  Schouler,  Intervale,  New  Hampshire, 
EiCHARD  V.  LiNDABURY,  Newark,  New  Jersey, 
William  "C.  Eeid,  Albuquerque,  New  Mexico, 
A.  T.  Clearwater,  Kingston,  New  York, 
Harry  Skinner,  Greenville,  North  Carolina, 
Harrison  A.  Bronson,  Grand  Forks,  North  Dakota. 
Charles  B.  Wilby,  Cincinnati,  Ohio, 
James  E.  Keaton,  Oklahoma  City,  Oklahoma, 
Frederick  V.  Holman,  Portland,  Oregon, 
EoDNEY  A.  Mercur,  Towanda,  Pennsylvania, 
Manuel  Eodriguez-Serra,  San  Juan,  Porto  Eico, 
Thomas  A.  Jenckes,  Providence,  Ehode  Island, 
P.  Alston  Willcox,  Florence,  South  Carolina, 
U.  S.  G.  Cherry,  Sioux  Falls,  South  Dakota, 
John  B.  Keeble,  Nashville,  Tennessee. 
Egbert  G.  Street,  Galveston,  Texas, 
Edward  B.  Critchlow,  Salt  Lake  City,  Utah. 
George  B.  Young,  Newport,  Vermont, 
Eppa  Hunton,  Jr.,  Eichmond,  Virginia, 
Charles  E.  Shepard,  Seattle,  Washington, 
D.  J.  F.  Strother,  Welch,  West  Virginia, 
BtJRR  W.  Jones,  Madison,  Wisconsin, 
Marion  A.  Kline,  Cheyenne,  Wyoming. 
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REPORT 

OF  THE 

COMMITTEE  TO  OPPOSE  JUDICIAL  RECALL. 

{To  he  presented  at  the  meeting  of  the  American  Bar  Association  at 
Saratoga  Springs,  N,  Y.,  September  4,  5,  6,  1917.) 

To  the  American  Bar  Association: 

The  undersigned,  appointed  for  the  year  1916-17,  as  your 
Committee  to  Oppose  Judicial  Recall,  respectfully  submit  the 
following  report: 

During  the  past  year,  no  direct  judicial-recall  measure  has 
been  adopted  by  any  legislature,  either  state  or  national,  and, 
in  none  of  the  states  having  judicial-recall  provisions,  has 
any  attempt  been  made  to  enforce  judicial  recall,  either  in  the 
form  of  the  recall  of  judges  or  of  judicial  decisions.  While 
none  of  the  existing  judicial-recall  measures,  whether  consti- 
tutional or  legislative,  have  been  repealed,  public  opinion  has 
been  everywhere  showing  itself  as  mpre  and  more  against 
measures,  whether  proposed  or  already  enacted,  which  provide 
for  a  direct  recall,  either  of  judges  or  of  judicial  decisions. 

This  change  of  sentiment  is  due  to  a  large  extent,  we  believe, 
to  the  activities  of  this  committee,  through  its  persistent  propa- 
ganda of  education  upon  the  functions  of  the  judiciary,  and  upon 
the  maintenance  of  its  independence  as  the  keystone  of  our  consti- 
tutional government. 

The  menace  of  the  judicial-recall  fallacy,  however,  still  per- 
sists; and  your  committee  has  directed  its  activities,  during 
the  past  year,  to  combating  certain  theories  and  measures  which 
have  for  their  object  either  direct  or  indirect  judicial  recall, 
as  a  means,  in  connection  with  other  allied  means  for  the  same 
purpose,  to  weaken  or  destroy  constitutional  safeguards.  Such 
work  by  this  committee  is  well  within  the  scope  of  its  defined 
duties  which,  as  we  view  them,  include  opposition,  not  only 
to  the  direct  recall  of  judges  or  of  judicial  decisions,  but  also 
such  opposition  as  would  represent  the  general  sentiment  of 


this  Association  to  any  deliberate  and  organized  attack  upon 
tlie  independence  of  the  judiciary,  or  upon  the  exercise  by  the 
judiciary  of  those  functions  which  are  primarily  imposed  ujwn 
judges  by  the  fundamental  law  of  this  country  for  the  very 
puri)ose  of  preserving  constitutional  protection  to  the  life, 
liberty  and  |)r()perty  of  its  citizens. 

The  Superanxuation  of  Federal  Juixjes. 

In  line  with  its  duties  as  thus  viewed,  this  committee  is 
opposing  the  passage  by  the  Congress  of  the  bill  introduced  by 
Senator  Smith  of  Georgia,  providing  for  the  involuntary  retire- 
ment of  federal  circuit  and  district  judges.  The  Federal  Judi- 
cial Code  (Sec.  2(50)  provides  that  the  judge  of  any  Tnited 
States  (^ourt,  having  held  his  commission  at  least  ten  years 
and  having  reached  the  age  of  seventy  years,  may  resign  upon 
full  pay. 

This  bill  (S.  106,  64th  Congress,  1st  Scj^sion)  provides  that, 
in  case  such  judge  so  entitled  to  resign  does  not  resign,  never- 
theless, the  President  "if  in  his  opinion  the  public  good  so  re- 
quires '^  may,  in  the  case  of  circuit  judges,  with  the  advice  and 
consent  of  the  Senate,  appoint  a  new  judge  who  shall  "  relieve "' 
the  judge  eo  entitled  to  resign  from  the  duty  of  sitting  as  one 
of  the  judges  of  the  circuit  court  of  appeals;  but  the  judge  so 
"  relieved  "  may  l)e  designated  to  ])erform  the  duties  of  judge  at 
the  discretion  of  the  senior  circuit  judge  or  of  the  Chief  Justice 
of  the  United  States  Supreme  ('Ourt.  In  the  case  of  district 
court  judges,  so  entitled  to  resign,  the  President  "  if  in  his 
opinion  the  pul)lic  good  so  requires"  may  appoint,  with  the 
advice  and  consent  of  the  Senate,  an  additional  judge,  who  shall 
suj)))lant  the  judge  so  entitled  to  resign  and  the  latter  judge  shall 
henceforth  ])e  "  relieved "  from  servicre,  subject  to  his  being 
designatiMl  for  certain  services  at  the  discretion  of  senior  pre- 
siding judges. 

I'he  effect  of  this  measure  is,  in  substance,  to  give  to  the 
President  the  y)ower  to  recall  any  circuit  or  district  judge  who 
has  reached  the  age  of  seventy  years  and  has  served  continu- 
ously for  ten  years.  It  attempts  to  disguise  the  purpose  of 
arbitrary  "  removal,"  or  recall,  of  the  judge  by  the  phrase  "shall 
thenceforth  be  relieved  from  service."     There  are  thirtv-three 
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United  States  circuit  judges  and  ninety-five  district  judges,  a 
majority  of  whom  are  over  sixty  years  of  age  and  very  many 
of  whom  are  over  seventy.  In  the  case  of  a  judge,  the  history 
of  the  hencli  of  this  country  shows  th^t,  in  many  instances,  his 
l)est  work  is  done  after  he  has  reached  his  three  score  years 
and  ten.  After  he  has  reached  that  age,  and  jjarticularly  after 
ten  years  continuous  service,  he  has,  of  course,  demonstrated 
whether  hie  trend  of  mind  is  consistent  witli  the  views  of  the 
person  who  at  the  time  may  hold  the  office  of  President.  The 
arbitrary  power  thus  attempted  to  be  given  to  the  President 
of  retiring  a  judge  who  liesitates  or  refuses  to  resign  will  always 
constitute  a  menace  to  the  independence  of  the  judiciary,  no 
matter  how  wisely  such  jiower  of  recall  might  be  exercised.  It 
savors  of  the  ancient  prerogative  of  the  English  King,  by  the 
exercise  of  which  the  judicial  decision  of  a  judge  could,  in 
advance  of  its  rendition,  be  dictated  l)y  the  King,  and  by  which 
any  recalcitrant  judge  could  be  arbitrarily  removed,  if  his 
decision  did  not  suit  the  whim  of  his  sovereign. 

The  unconstitutionality  of  this  enactment  is  apparent.  The 
power  of  the  Congress  to  create  or  abolish  courts  is  one  thing ; 
but  its  power  to  interfere  with  the  official  tenure  of  judges  is 
entirely  different.  The  federal  Constitution  permits  one  and 
prohibits  tbe  other.  Section  1  of  Article  111  of  the  Constitu- 
tion expressly  provides  that  federal  judges  "  shall  hold  their 
offices  during  good  behavior,"  subject  to  removal  only  by  impeach- 
ment. The  object  of  that  constitutional  provision  was  to  pre- 
vent arbitrary  interference,  by  either  the  executive  or  legislative 
branches  of  the  government,  with  the  independent  exercise  of 
its  duties  by  tlie  judicial  branch  of  the  government.  To  "  re- 
lieve^' one  judge  of  his  service  and  to  appoint  another  in  his 
stead  for  the  same  service,  all  at  the  discretion  of  the  President 
and  the  Senate,  is,  in  effect,  to  grant  to  the  President  a  power 
of  removal,  contrarv  to  the  fundamental  law. 

Tkb  Socialist  Menace. 

The  propaganda  of  Socialism,  which  is  now  so  wide  spread 
and  very  active  throughout  the  country,  is,  from  its  political 
viewpoint,  one  of  attack  upon  constitutional  government,  and 
particularly  upon  the  tenure  and  functions  of  our  judicial  de- 


partments,  state  and  national.  It  is  promoted,  not  alone  by 
the  avowed  Socialist,  but  by  numerous  allies,  comprising  many 
who  would  disavow  the  name  of  "socialist."  These  socialistic 
influences  are  exerted  by  many  forms  of  organization,  social 
and  political.  The  socialist  political  platforms  continuously 
advocate,  as  the  iirst  necessary  means  of  establishing  Socialism, 
the  adoption  of  the  judicial  recall.  The  ultimate  object  of 
Socialists  is  the  confiscation  of  property  and  property  rights  and 
the  turning  over  of  all  property  to  common  ownership  in  the 
name  of  the  state.  They  must  first,  then,  eliminate  that  judicial 
function  which  was  established  in  this  country  to  safeguard  the 
life,  liberty  and  property  of  .the  individual.  They  would  abolish 
the  United  States  Senate  and  all  courts,  as  now  established; 
and  they  urge  the  abolition  of  the  power  "usurped'^  (as  they 
say)  by  the  Supreme  Court  of  the  United  States  to  pass  upon 
the  constitutionality  of  legislative  acts,  and  the  revision  (pre- 
sumably upon  the  socialist  basis)  of  the  Constitution  of  the 
United  States.  They  regard  the  only  power  which  is  established 
to  enforce  constitutional  limitations  as  a  power  "  usurped '' 
by  the  courts  themselves,  in  derogation  of  the  rights  of  citizens ; 
for  they  recognize  the  fact  that  it  is  this  so-called  "  usurped  " 
power  by  the  exercise  of  which  the  individual  rights  of  property 
and  of  liberty,  vouchsafed  by  our  constitutional  government, 
are  safeguarded,  and  that  so  long  as  this  power  is  exercised  by 
a  free  and  independent  judiciary  the  establishment  of  a  new  and 
different  system  of  government,  based  upon  the  common  owner- 
ship of  everything,  is  impossible.  The  judicial  function  of 
declaring  invalid  any  statute  which  contravenes  constitutional 
safeguards  to  individual  rights  of  property  and  liberty  is,  so 
long  as  it  continues,  a  barrier  to  the  establishment  of  a  govern- 
ment of  Socialism.  The  attack  upon  this  function  made  by  the 
Socialists  is  of  two  kinds. 

They  would  have  the  judiciary  itself,  including  tiie  United 
States  Supreme  Court,  reverse  the  decision  of  Chief  Justice 
Marshall  in  the  case  of  Marhury  vs,  Madison,  and  in  all  the 
subsequent  oases  based  upon  that  decision,  and,  by  judicial 
construction,  leave  the  express  constitutional  limitations  as 
mere  scraps  of  paper  announcing  rules  of  conduct  which  are  to 
be  honored  or  dishonored  at  the  whim  or  caprice  of  a  voting 


majority  at  any  time  or  in  any  locality.  For  the  determination 
of  the  question  of  constitutionality  of  any  statute,  they  would 
substitute,  in  the  place  of  the  careful  judgment  of  a  tribunal 
of  triers  experienced  and  learned  in  the  law,  the  arbitrary  and 
capricious  pre-judgment  of  comparatively  incapable  arbiters  de- 
clared at  a  mass  meeting  or  at  a  referendum  election. 

Doubting  the  voluntary  surrender  by  the  courts  of  this  estab- 
lished function,  the  Socialists  advocate  the  express  denial  by 
constitutional  amendment  of  the  power  of  the  courts  to  invali- 
date legislation  as  repugnant  to  constitutional  limitations.  An 
active  propaganda  in  promotion  of  such  change  is  now  carried 
on  throughout  the  country;  and  it  is  participated  in  by  avowed 
Socialists  and  by  others,  who  are,  either  directly  or  indirectly, 
the  allies  of  Socialism. 

The  menace  of  this  socialist  attack  upon  our  judicial  system 
is  not  merely  potential  or  theoretical.  Its  influence  has  already 
been  so  extended  that  means  of  enlightenment  as  to  the  dangers 
of  this  socialist  fallacy  have  been  organized  by  the  bar  associa- 
tions of  the  nation  and  of  the  states.  A  propaganda  of  educa- 
tion as  to  our  constitutional  government  has  for  six  years  been 
carried  on  by  the  American  Bar  Association  through  its  Com- 
mittee to  Oppose  Judicial  Recall.  For  over  three  years  a  special 
committee  of  the  New  York  State  Bar  Association  "  Upon  tlie 
duty  of  courts  to  refuse  to  execute  statutes  in  contravention  of 
the  fundamental  law,"  under  the  efficient  chairmanship  of 
Henry  A.  Forster  of  the  New  York  City  Bar,  has  rendered  valiant 
service  in  the  same  cause.  (See  first,  second  and  third  reports  of 
that  committee,  presented  at  the  annual  meetings  of  the  New 
York  State  Bar  Association  in  January,  1915,  1916  and  1917.) 

Back  of  every  attempt  to  weaken  or  eliminate  the  judicial 
function,  or  to  diminish  the  independence  of  the  judiciary,  the 
socialist  agitator  is  always  found  most  active.  So  the  Socialist 
supports  the  proposition,  whicfh  has  been  made  part  of  the  Ohio 
Constitution  and  is  sought  to  be  applied  in  all  national  and 
state  courts  of  review,  to  compel  either  a  unanimous,  or  more 
than  a  majority,  opinion  of  an  appellate  court  to  declare  a  statute 
invalid  on  the  ground  of  its  repugnance  to  constitutional  pro- 
visions. For  the  same  reason  it  has  become  a  plank  in  the 
socialist  political  platform  that  all  judgeships  be  made  elective. 
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and  that,  too,  only  for  short  terms.  Ultimately  they  woultl 
eliminate  the  judicial  function;  but,  imtil  that  object  is  accom- 
plifihed,  tliey  would  resort  to  every  possible  step  leading  to  the 
weakening  of  the  judicial  power. 

The  State  of  North  Dakota  is  now,  and  has  l^een  for  two 
years  practically  in  the  control  of  a  socialist  organization 
known  as  the  farmers'  "  Non-Partisan  League."  Many  of  it^ 
measures,  socialistic  in  their  nature,  have  been  carried  through 
the  state  legislature,  and  a  new  socialist  state  constitution  has 
been  proposed,  and  was  nearly  passed  in  the  last  legislature, 
whereby  state  socialism  was  to  be  established,  under  which  the 
State,  or  any  political  subdivision  thereof,  should  have  the  right 
"  to  engage  in  any  occupation  or  business  for  public  purposes.'' 
The  object  was  in  the  first  instance  to  take  over  to  the  State  all 
elevator  systems,  flour  mills, ''  and  other  things  of  a  like  nature/' 
Besides  provisions  for  initiative,  referendum  and  recall,  includ- 
ing judicial  recall,  there  was  also  proposed  the  constitutional 
provision  that: 

"  \o  act,  law,  bill,  measure  or  resolution,  or  part  thereof, 
adopted  by  vote  of  the  people  shall  be  held  unconstitutional,  or 
come  within  the  veto  power  of  the  Governor,  or  be  amended  or 
repealed,  except  ])y  the  vote  of  the  ])e<)j)le." 

Tliis  socialist  movement,  under  the  guise  of  a  farmers'  "  Non- 
partisan Ix'ague,"  which  started  and  established  itself  in  North 
Dakota,  is  extending  its  organization  into  other  States  west,  and 
into  Minnesota  and  other  States  east. 

Tendencies  such  as  are  represented  by  the  movements  above 
referred  to  rt^ceive  assistance  from  many  sources  which  are  not 
directly  allied  with  Socialism.  The  Socialist  pretends  to  spurn 
the  charge  of  anarchism  and  of  the  purpose  of  change  by  violence. 
Nevertheless,  the  worst  elements  of  the  I.  W.  W.  are  found  allied 
with  soctialist  lobbyists  when  revolutionary  measures,  or  revolu- 
tionary methods  of  legislation,  are  attempted  to  be  imposed  upon 
the  C'ongress,  or  upon  some  state  legislature.  Evidence  of  this 
was  shown  during  the  last  sessions  of  the  legislatures  of  Minne- 
sota, North  Dakota,  and  other  States. 

So  far  as  these  organized  efforts  tend  to  overthrow  the  judi- 
ciary or  tend  to  replace  the  independent  and  free  exercise  of  the 
judicial   function  with   the  fiat  of  the  whim  or  prejudice  or 


passion  of  the  mob,  whether  it  be  accomplished  at  the  polls  or 
by  intimidation  of  the  legislator  or  of  the  judge,  it  has  been  the 
purpose  of  this  committee  to  place  before  the  voter  such  material 
and  argument  as  may  aid  in  solving  the  questions  involved  and 
to  promote  an  enlightened  appreciation  of  the  importance  of 
preserving  the  essentials  of  the  judicial  function  and  of  main- 
taining the  independence  of  the  judiciary. 

The  chairman  of  this  committee,  in  the  annual  address  to 
the  Louisiana  State  Bar  Association,  at  Alexandria  on  May  12, 
last,  took  the  opportunity  then  afforded  of  presenting,  somewhat 
in  detail,  his  views  as  to  the  extent  and  significance  of  the  present 
menace  of  Socialism  to  our  constitutional  government. 

We  believe  that  this  committee  should  be  maintained  for  fur- 
ther work  upon  the  lines  herein  suggested. 

Kecommendatiox. 

We  recommend  that  the  American  Bar  Association  continue 
its  organized  opposition  to  Judicial  Recall,  and  to  allied  measures, 
by  maintaining  its  special  committee  for  that  purpose. 

Respectfully  submitted, 

Rome  G.  Brown,  Chairman,  Minneapolis,  Minnesota. 

Lawrence  C-ooper,  Hmitsville,  Alabama. 

EoYAL  A.  Gunnison,  eTuneau,  Alaska. 

Everett  E.  Ellin  wood,  Bisbee,  Arizona. 

George  B.  Rose,  Little  Rock,  Arkansas. 

C'l'RTis  H.  Lindley,  San  Francisco,  California. 

Frank  E.  Gove,  Denver,  Colorado. 

William  Brosmith,  Hartford,  Connecticut. 

Robert  Penington,  Wilmington,  Delaware. 

Clarence  R.  Wilson,  Washington,  District  of  Columbia. 

William  A.  Blount,  Pensacola,  Florida. 

Alexander  R.  Lawton,  Savannah,  Georgia. 

David  L.  Withington,  Honolulu,  Hawaii. 

James  H.  Hawley,  Boise,  Idaho. 

George  T.  Page,  Peoria,  Hlinois. 

Samuel  0.  Pickens,  Indianapolis,  Indiana. 

E.  ^r.  Carr,  Manchester,  Iowa. 
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Charles  Blood  Smith,  Topeka,  Kansas. 
Edmund  P.  Trabue,  Louisville,  Kentucky. 
Edwin  T.  Merrick,  Xew  Orleans,  Jjouisiana. 
WiLFORD  G.  Chapman,  Portland,  Maine. 
William  L.  Marbury,  Baltimore,  Maryland. 
Jeremiah  Smith,  Jr.,  Boston,  Massachusetts. 
Wm.  L.  January,  Detroit,  Michigan. 
James  S.  Sexton,  Hazlehurst,  Mississippi. 
Charles  Nagel,  St.  Louis,  Missouri. 
D.  Gay  Stivers,  Butte,  Montana. 
William  D.  McHugh,  Omaha,  Nebraska. 
Hugh  H.  Brown,  Tonopah,  Nevada. 
James  S(^houler,  Intervale,  New  Hampshire. 
Richard  V.  Linda  bury,  Newark,  New  ,Jersey. 
William  C.  Reid,  Albuquerque,  New  ]Mexico. 
A.  T.  Clearwater,  Kingston,  New  York. 
Harry  Skinner,  Greenville,  North  (■arolina. 
HiTinTonu  Ai  Broiiuuh,  Omiid  FuikK,  Nuilli  Dakula. 
Charles  B.  Wilby,  Cincinnati,  Ohio. 
James  R.  Keaton,  Oklahoma  City,  Oklahoma. 
Frederick  V.  Holman,  Portland,  Oregon. 
Rodney  A.  Mercur,  Towanda,  Pennsylvania. 
Manuel  Rodriguez-Serra,  San  Juan,  Porto  Rico. 
Thomas  A.  Jenckes,  Providence,  Rhode  Island. 
P.  Alston  Willcox,  Florence,  South  Carolina. 
U.  S.  G.  Cherry,  Sioux  Falls,  South  Dakota. 
W.  M.  Crook,  Beaumont,  Texas. 
P^DWARD  B.  Critchlow,  Salt  Tiake  City,  Utah. 
George  B.  Young,  Montpelier,  Vermont. 
p]ppA  Hunton,  Jr.,  Richmond,  Virginia. 
Charles  E.  Shepard,  Seattle,  Washington. 
I).  J.  F.  Strother,  Welch,  West  Virginia. 
Burr  W.  Jones,  Madison,  Wisconsin. 
Marion  A.  Kline,  Cheyenne,  Wyoming. 
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Argument  m  Opposition 

Px*esent«<l  before  tke  Mixmesota  State  Bar  Association 

at  its  Annual  Meeting 
Dulutk,  Minn.,  July  19,  1911 

By  R^ome   G.  Brown 

Minneapolu,  Minn. 


Recall  of  Judges 

Argument  in  Opposition 

Presented  before  the  Minnesota  State  Bar  Association 

at  its  Annual  Meeting,  Duluth,  Minn. 

July  19th,  1911 

By  Rome  G.  Brown 

Minneapolis,  Minn. 

Mr.  President  and  Members  of  the  Minnesota  State  Bar  Association: 
I  had  not  expected  to  take  part  in  this  discussion  which,  several 
weeks  ago,  was  announced  for  to-day,  and  it  was  not  until  I  was  just 
leaving  for  this  meeting  that  I  was  asked  for  the  first  time  to  represent 
here  the  opposition  to  the  judicial  recall.  With  the  time  allotted  for 
presentation,  and  with  the  short  notice  I  have  had,  it  will  be  impossible 
for  me  to  attempt  anything  like  a  comprehensive  or  even  consecutive 
statement  of  the  insurmoimtable  objections  which  I  have  become  con- 
vinced exist  against  this  measure,  but  which  I  have  never  before  at- 
tempted to  formulate.  I  ask  your  consideration  of  certain  reasons  why 
the  judicial  recall,  whether  it  be  applied  to  the  state  or  the  federal 
courts,  is  repugnant  to  reason  and  to  the  fundamental  law  of  this 
country. 

THE  QXTISTION  INVOLVED. 

The  question  Involved  is,  in  short:  ''Shall  we  have  in  this  country 
as  to  any  judiciary,  either  state  or  federal,  the  recall  of  judges?"  The 
practical  question  presented  is  this,  and  nothing  more  nor  less  than 
this,  to-wit:  "Shall  voters  of  a  judicial  district  be  given  the  power, 
arbitrarily  and  without  cause,  at  any  time,  by  popular  vote,  to  unseat 
a  judge  who  has  been  elected  or  appointed  to  a  position  upon  the  bench, 
and  to  fill  his  place  by  another  whom,  at  the  time,  the  voters  may 
deem  more  agreeable?"  This  is  the  practical  question  involved;  for, 
as  I  shall  point  out,  the  recall  of  judges  by  a  direct  vote  of  the  people, 
if  it  exists  at  all,  must  be  an  exercise  of  an  arbitrary  power  by  the 
people,  and  any  attempted  interjection  of  a  consideration  of  aUeged 
causes  or  grounds  for  the  recall,  in  order  to  make  the  power  of  recall 
anything  else  than  a  purely  arbitrary  one,  gives  only  a  mere  pretense 
of  a  safe-guarding  element  which  can  exist  only  in  theory,  and  is  im- 
practicable and  futile. 


HIBTOBICALLT  00N8IDEBBD. 

There  is  no  precedent  In  history  prior  to  the  present  century  where 
this  power  has  existed  in  a  republican  form  of  goyemment  The 
earliest  instance  of  the  exercise  of  this  power  of  which  we  read  is  that 
of  Aristides,  in  the  pure  democracy  of  the  Athenian  government  in  the 
fifth  century  before  the  Christian  era.  Aristides,  as  First  Archon, 
held  a  position  which  largely  corresponded  with  that  of  the  chief 
justice  of  a  high  court,  although  he  had  also  certain  duties  of  an  execu- 
tive nature.  The  process,  decrees  and  orders  of  the  entire  body  of 
Archons  ran  in  his  name.  His  Judgments  were  so  fair  that  he  had 
gained  throughout  Greece  that  teputation  which  theu  made  him  noted, 
and  has  since  made  him  noted,  for  his  wisdom,  integrity  and  imparti- 
ality. The  Grecian  demos,  the  people,  had  the  power,  and  the  arbitrary 
power,  at  the  polls  to  deprive  of  his  office  and  drive  from  the  coimtry 
by  a  vote  upon  shells, — that  is,  to  "ostracize",  any  citizen  or  office- 
holder. Tou  will  also  remember  that,  when  the  vote  to  ostracize 
Aristides  was  being  taken,  an  ignorant  Athenian  of  the  lower  ranks 
went  to  the  polls  for  the  purpose  of  voting  against  Aristides,  and 
chanced  to  meet  the  latter  who  was  unknown  to  him  except  by  reputa- 
tion. He  asked  Aristides  to  write  a  name  upon  a  shell  and  to  write 
"Aristides."  Not  disclosing  his  identity,  Aristides  asked  the  Athenian 
if  he  had  any  grievance  against  this  man  against  whom  he  was  cast- 
ing a  vote.  "No,"  said  the  Athenian,  "but  I  am  impatient  of  hearing 
him  called  'The  Just' " 

This  historical  incident  which  is  handed  down  to  us  from  ancient 
Grecian  history,  is  doubly  and  trebly  significant  at  the  present  time. 
There  was  a  Judicial  recall,  under  a  democracy,  placed  with  the  people, 
arbitrary  in  its  character;  and  voters  who  had  never  heard  of  any 
grievance,  who  much  less  had  any  grievance  of  their  own,  were  exercis- 
ing the  power  of  recall.  More  than  that,  the  secret  enemies  of  the 
Judge,  actuated  by  Jealousy  or  by  selfish  ambition  of  persons  or  factions, 
had  spread  abroad  among  the  people  a  prejudice  against  the  Judge  to 
the  extent  that  his  very  qualifications  for  his  position, — ^those  of  wis- 
dom, integrity,  and  a  sense  of  Justice, — even  the  reputation  for  those 
high  qualities,  had  become  the  pretext  and  even  the  avowed  basis 
for  his  ostracism.  The  cry  of  the  agitators  and  the  demagogues  had 
gone  forth  among  the  multitude;  wilful  machinations  had  brought 
about  a  feeling  of  discontent,  even  to  the  majority.  Without  cause, 
against  reason,  and  without  a  hearing,  a  prejudice  of  the  people,  ar- 
tificially and  maliciously  created,  pulled  down  from  his  position  an 
upright  Judge  and  expelled  him  for  a  time  from  his  country.  Thus, 
under  a  government  which  was  purely  democratic,  neither  monarchial 
nor  republican  in  form,  we  have  an  example  of  the  tjrranny  of  de- 
mocracy,— a  tjrranny  which  is  more  absolute  and  more  dangerous  than 
even  any  tyranny  of  monarchy. 

Prior  to  the  eighteenth  century,  the  King  of  England  had  the  ar- 
bitrary power  of  unseating  a  Judge;  but  that  power  was  taken  away 
by  the  Act  of  Settlement  passed  eighty-seven  years  before  the  Con- 
stitution of  the  United  States  was  framed.  Before  that,  in  England, 
the  tyranny  of  monarchy  extended  to  the  Judicial  office;  but  ever  since 
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then  the  tenure  of  office  of  English  judges  has  been  during  good  be- 
havior, removable  only  upon  the  address  of  both  houses  of  Parliament 
This  is  equivalent  to  our  impeachment  by  the  legislature.  Although 
under  despotisms  and  monarchies,  the  power  of  the  recall  of  judges 
has  in  many  instances  been  retained  by  the  executive,  there  is  no  in- 
stance, so  far  as  I  am  able  to  find,  where  ever,  since  most  ancient 
times,  under  any  government,  either  republican  or  democratic  in  form, 
the  judicial  recall  by  a  popular  vote  has  prevailed.  Even  in  Switzer- 
land, where  there  are  no  constitutional  limitations  upon  legislation, 
and  where  the  powers  of  legislation  lie  directly  with  the  people,  and 
that,  too,  by  direct  vote,  the  tenure  of  ofllce  and  the  independence  of 
the  judiciary  are  carefully  protected.  For  over  2,000  years,  the  peoples 
of  all  republics  have  recognized  the  evils  and  the  dangers  of  the 
tyranny  of  democracy  as  even  more  destructive  of  the  integrity  of  the 
judiciary,  than  any  tyranny  of  a  monarchial  sovereign  wielding  the 
power  of  judicial  recall.  Not  until  these  late  years  of  the  20th  century 
in  our  own  country,  do  we  find  such  a  measure  advocated,  and  that, 
too,  in  what  has  been  assumed  to  be  the  most  advanced  and  civilized 
republic  which  has  ever  been  established. 

The  main  purpose  of  our  present  form  of  government  was  to  es- 
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tablish  a  system  which  should  protect  the  people,  not  merely  from  the 
abuses  and  evils  of  the  tyranny  which  they  had  suftered  under  the 
monarchial  rule,  but,  what  was  even  more  important,  to  guard  against 
the  evils  and  abuses  which  inevitably  arise  through  an  unrestrained 
power  of  the  people,  and  to  guarantee  under  a  new  system,  not  only  to 
the  people  of  the  nation  but  to  the  people  of  each  state,  a  certain  pro- 
tection with  respect  to  some,  at  least,  of  their  personal  and  property 
rights.  So  it  was  that  the  federal  constitution  contained  express 
limitations  upon  the  powers  of  the  executive,  and  particularly  of  the 
Congress,  and  each  state  constitution  provided  similar  limitations  upon 
the  executive  and  legislative  powers;  and  again  the  federal  constitu- 
tion fixed  the  limitations  upon  the  power  of  any  state,  by  legislative 
act  or  by  constitutional  provision,  with  regard  to  violating  certain  per- 
sonal and  property  rights  of  any  citizen.  The  insufiiciency  of  the  form 
of  government  laid  down  in  the  Articles  of  Confederation  and  the  in- 
consistency of  the  provisions  of  those  Articles  with  a  system  which  was 
deemed  necessary  to  insure  a  stable  and  properly  balanced  form  of 
government,  were  recognized;  and  it  was  to  eliminate  these  insufllci- 
encies  and  these  inconsistencies, — among  which  was  the  arbitrary 
power  of  recall  by  a  state  of  its  delegates  to  Congress  (Art.  V,  Art 
Conf.) — ^that  the  present  form  of  government,  with  its  express  con- 
stitutional limitations,  was  established. 

From  this  fact  of  written  and  limited  constitutions,  state  and 
federal,  arose  the  exceptional  Importance,  under  our  form  of  govern- 
ment, of  the  third  department, — ^the  judicial.  From  this  fact  arose, 
also,  the  necessity  that  the  judicial  department  of  the  government, 
whether  state  or  federal,  should  be  not  only  separate,  but  absolutely 
Independent  Its  function  was  not  merely,  as  under  governments 
with  unlimited  constitutions,  to  construe  and  apply  the  law  as  the 
legislative  power  should  enact  it  or  change  it  from  time  to  time;  it 


had  also  the  dlBtinctlve  and  more  important  duty  of  standing  aa  guard- 
ian of  the  constitution,  aa  guardian  of  the  people  under  the  constitu- 
tion, against  encroachment  by  the  executive,  as  guardian  under  the  con- 
stitution, also,  of  the  people  and  for  the  people  against  encroachments 
by  the  people  themselves  through  their  legislative  departments.  More 
than  any  other  feature  of  our  system  of  government  are  these  functions 
of  the  judiciary  peculiar  and  essential.  To  preserve  these  functions 
and  to  prevent  violation  of  the  constitutional  limitations  by  either  the 
executive  or  the  people,  to  prevent  any  violation  of  those  limitations, 
indeed,  to  preserve  to  our  federal  government  and  to  the  governments 
of  the  states  their  republican  form, — ^the  judicial  departments  were 
established  and  were  intended  to  be  maintained,  not  only  aa  separate 
and  independent  in  form,  but  as  separate  and  independent  in  fact  The 
maintenance  of  an  independent  judiciary,  then,  is  essential,  not  only 
to  the  proper  protection  of  every  citizen,  but  to  the  preservation  of 
our  government  itself.  It  was  in  order  the  better  to  establish  and  main- 
tain this  independence  of  the  judges  that  their  tenure  of  office  was  fixed, 
by  the  federal  constitution,  during  good  behavior  and  by  every  state  con- 
stitution either  for  a  lifetime,  or  a  fixed  tenure  for  years,  subject  to 
removal  only  upon  charges  preferred  and  a  hearing  and  adjudication 
before  a  proper  tribunal  especially  authorised  to  hear  and  determine. 

The  real  progressive  tendency,  the  tendency  which  is  consistent 
only  with  the  spirit  and  purpose  of  our  form  of  governments,  federal 
and  state,  has  been  to  lengthen  the  tenure  of  the  judicial  office,  to  in- 
crease its  compensation,  and  in  every  way  to  raise  its  standard  and 
to  safeguard  and  strengthen  the  independence  of  both  the  position  and 
the  person  of  the  judge.  It  remained  for  this  twentieth  century,  in 
the  most  prosperous  and  enlightened  era  of  our  republic,  to  witness 
the  serious  proposal  to  inject  into  our  judicial  system,  both  state  and 
federal,  the  judicial  recall  by  the  people,  and  to  witness  the  establish- 
ment, at  least  in  terms,  of  such  a  recall  in  a  state  constitution. 

Since  the  constitutional  amendment  of  1908  [Note  1],  *the  Recall 
of  Judges  is  provided  in  Oregon.  It  was  only  a  short  time  ago  that 
an  Oregon  judge,  sitting  in  the  trial  of  a  man  charged  with  murder, 
who  was  defending  upon  the  plea  of  self-defense,  instructed  the  jury 
that  if  certain  facts  had  been  shown  they  would  constitute  in  law  a 
justification.  The  jury  found  the  facts,  and  followed  the  instruction 
of  the  judge  as  to  the  law.  The  correctness  of  the  instruction  is  a 
fairly  debatable  one.  But  local  prejudice  had  demanded  the  conviction 
of  the  accused;  and  on  account  of  his  acquittal  a  cry  went  up  among 
the  voters  that  the  power  of  recall  must  be  exercised,  and  a  petition 
was  immediately  started  to  get  the  necessary  signatures  of  25%  of  the 
voters  of  the  judicial  district.  It  matters  not  what  success  the  petition 
shall  have,  the  fact  of  the  attempt  to  exercise  the  recall  power  under 
the  circumstances  stated,  is  a  demonstration  of  the  tyrannical  nature 
of  the  power  of  popular  recall  and  of  its  possible  abuse  when  applied 
to  the  judiciary. 

In  California  and  Nevada,  constitutional  amendments   have  re- 

^These  Notes  are  to  be  found  at  the  end  of  this  paper. 
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cently  been  proposed  by  the  legislature  and  are  now  before  the  people, 
containing  similar  proyisions;  and  a  legislative  act  has  Just  been  passed 
in  California  which  in  terms  provides  for  the  recall  of  county  Judges 
[Note  2].  In  our  Minnesota  legislature.  Just  adjourned,  the  "pro- 
gressive" house  passed  a  bill  for  constitutional  amendment  providing 
for  a  recall  to  apply  to  all  Judges  in  the  state,  but  the  measure  was 
killed  in  the  senate. 

The  constitution  of  the  proposed  new  state  of  Arizona,  now  before 
Congress,  has  the  same  provision.  Indeed,  a  bill  has  been  introduced 
in  the  United  States  senate  by  Senator  Owen  of  Oklahoma,  providing 
for  the  recall  of  any  Judge  of  the  United  States  Supreme  Court,  or 
any  federal  court,  by  a  resolution  of  Congress,  without  a  hearing,  and 
for  the  election  of  the  federal,  district  and  circuit  Judges  by  the  voters 
'of  the  district  or  circuit,  with  a  tenure  of  office  limited  to  four  years. 
Senator  Owen  is  denominated  in  politics  a  "progressive."  There  is 
another  measure  pending  in  Congress,  characteristic  of  this  so-called 
"progressive"  movement,  and  worthy  of  many  of  those  who  favor  the 
Judicial  recall,  because  it  strikes  at  the  very  foundation  of  the  Judicial 
department  and  attempts  to  deprive  the  Judiciary  of  its  most  essential 
function  the  safeguarding  of  constitutional  rights.  In  terms,  it  gives 
to  voters  directly  the  power  to  enact  and  to  compel  the  enforcement  of 
statutes,  state  and  federal,  which  are  repugnant  to  the  very  constitu- 
tional provisions  and  limitations  which  were  reserved  for  the  pro- 
tection and  safeguarding  of  personal  and  property  rights.  I  refer  to 
the  bill  [Note  3]  introduced  in  Congress  by  Mr.  Berger,  the  Socialist 
representative  from  Wisconsin,  providing  for  pensions  to  every  person 
in  the  United  States  who,  having  been  a  citizen  sixteen  years,  is  more 
than  sixty  years  old.  The  bill  contains  a  provision  specifically  for- 
bidding the  United  States  Supreme  Court  from  passing  upon  its  con- 
stitutionality. However  futile,  however  impossible  such  legislation, 
the  fact  that  the  voters  of  any  Congressional  district  like  that  of 
Representative  Berger,  or  that  the  state-wide  constituents  of  any  Sen- 
ator, as  in  the  case  of  Senator  Owen,  should  select  as  their  representa- 
tive a  person  capable  of  even  proposing  such  legislation,  is  proof  con- 
clusive that,  however  wisely  the  Judicial  recall  by  the  people  might 
be  used  in  some  parts  of  the  country,  yet  its  establishment  in  any  par- 
ticular state  would  only  be  brought  about  by  those  who  would  strike 
down  the  Judicial  office  and  give  to  the  people  of  the  locality  in  ques- 
tion the  power  to  compel  enforcement  of  legislative  acts  which  are  un- 
constitutional. Its  eftect  in  any  particular  locality  where  it  prevails, 
is  a  wiping  out  of  all  constitutional  limitations,  and  a  return  to  the 
tyranny  of  democracy. 

I  shall  speak  directly  to  the  subject  of  this  discussion,  which  is 
not  the  question  of  the  recall  in  general,  nor  the  question  of  recall  of 
legislative  or  administrative  officers.  Many,  and  indeed  most,  of  the 
objections  which  I  shall  urge  to  the  Judicial  recall  would  apply  to  all 
offices;  but  beyond  all  the  objections  which  would  apply  to  other  offices,  * 
the  objections  against  the  application  of  the  popular  recall  to  the 
Judicial  office  are  doubly  convincing,  for  they  concern  the  essential 
function  of  the  Judicial  office,  the  very  preservation  of  the  Judiciary; 


they  go,  indeed,  to  the  question  of  the  very  retention  of  our  present 
republican  form  of  government 

I  stand  for  the  proposition  that  the  Judicial  recall  is  objectionable 
upon  two  general  grounds:  First,  the  judicial  recall  would  not  only 
diminish,  but  it  would  destroy,  the  independence  of  the  judiciary,  and 
would  eliminate  all  the  essential  functions  of  the  judicial  department; 
and  is,  therefore,  unwise  and  inexpedient;  Second,  the  judicial  recall, 
if  applied  to  federal  judges  is  impracticable,  and  expressly  prohibited 
by  the  federal  constitution,  and  its  attempted  application  by  states  to 
state  judges,  even  by  changes  in  state  constitutions,  is  repugnant  to 
the  federal  constitution.  But,  as  a  preliminary  proposition,  let  me  call 
your  attention  to  the  fact,  that  the  power  of  the  Recall  of  Judges,  if 
vested  in  the  people,  is 

AN  UNQUALIFIBDLT   ABBITRABT  POWEB. 

It  is  assumed  by  many  advocates  of  this  measure  that  the  power 
of  judicial  recall  by  the  people  is  not  necessarily  an  arbitrary  one,  and 
that  the  elements  of  the  proper  consideration  of  cause  and  even  of  trial 
of  issues  may  be  preserved.  In  other  words,  they  assume  that  it  does  not 
involve  necessarily  an  elimination  of  the  protections  to  the  office  of 
judge,  and  to  the  independence  of  any  judicial  incumbent,  which 
usually  exist  by  virtue  of  the  provisions  for  Impeachment  only  for  cause, 
after  charges  preferred  and  for  a  hearing  and  adjudication  by  a  senate 
or  other  tribunal  authorized  for  that  purpose.  They  urge  that  the  right 
of  recall  may  be  limited  to  specified  causes,  such  as  malfeasance  or 
improper  behavior.  Such  suggestions  are  absolutely  inconsistent  with 
the  very  nature  of  the  power  given  by  the  popular  recall.  This  is 
shown;  not  only  by  a  most  cursory  consideration  of  the  matter,  but  by 
the  express  terms  of  the  powers  which  have  been  arrogated  to  the 
people  with  reference  to  the  judicial  recall,  wherever  that  power  has 
been  in  terms  given. 

In  Oregon  the  provision  Is  that  at  any  time  after  six  months  in- 
cumbency the  judge  may  be  compelled  to  go  to  a  vote  of  the  people  of 
his  district  upon  petition  signed  by  twenty-five  per  cent  of  his  con- 
stituent voters,  and  that  upon  the  ballot  the  petitioners  may  state  in 
200  words  the  grounds  claimed  for  his  removal;  and  upon  the  same 
ballot  in  not  more  than  200  words,  the  judge  may  answer  the  charge 
[Note  4]. 

It  is  evident  that,  even  In  form  and  theory,  this  pretended  oppor- 
tunity to  be  confronted  with  charges  and  to  make  a  defense  is  a  mere 
farce.  It  is,  in  fact,  a  farce.  In  the  case  of  the  Oregon  judge,  already 
mentioned,  the  Attorney  General  of  that  state  held  that  the  charges  con- 
tained in  the  recall  petition,  and  shown  upon  the  ballot  in  200  words, 
need  not  be  specific;  and  that  it  was  sufficient  if,  as  in  that  case,  they 
comprised  a  mere  collection  of  epithets  applied  to  the  judge  complained 
of, — "incompetent,"  "unfair,"  and  the  like. 

The  California  provision  is  substantially  the  same,  except  that  only 
twenty  per  cent  of  the  voters  are  required  upon  the  recall  petition. 
The  Arizona  proposed  constitution  contains  the  same  provision  as 
Oregon,  except  that  the  judge  attacked  has  the  privilege  of  resigning 
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in  five  days  after  the  recall  petition  is  filed.  It  is  manifestly  impoeslble 
to  provide,  in  connection  with  the  popular  recall,  any  special  tribunal 
for  the  adjudication  of  the  issues  of  either  fact  or  law  which  must  be 
involved.  In  any  attempt  to  unseat  a  judge,  the  first,  the  last  and  the  only 
adjudication  is  by  the  people,  and  that,  too,  with  only  the  merest  pre- 
tense of  the  preferment  of  charges  or  of  an  opportunity  to  answer. 
The  element  of  a  hearing  is  entirely  absent;  there  Is  no  adjudication, 
for  no  opportunity  is  afforded  to  present  evidence.  All  the  essential 
elements  of  a  trial  are  lacking.  The  decision  is  inevitably  an  arbitrary 
ate  made  by  the  people  directly,  and,  so  far  as  such  decision  is  based 
upon  anything,  it  must  be  based  upon  that  which  is  not  evidence  and 
must  be  governed  by  the  hue  and  cry,  by  rumor,  by  misunderstanding 
and  ignorance.  The  power  of  judicial  recall,  when  exercised  by  the 
people  directly  at  a  popular  election,  can  never  be  anything  other  than 
a  purely  arbitrary  power,  and  accompanied  by  all  the  injustice,  evils 
and  disasters  which  inevitably  result  from  unguarded  and  unre- 
strained authority. 

Keeping  in  mind  that  such  is  the  character  of  the  power  involved 
in  the  judicial  recall,  it  is  easily  demonstrated  that  such  a  measure  is 
(1)  unwise  and  inexpedient;  and  (2)  that  it  is  repugnant  to  the  federal 
constitution  and  inconsistent  with  our  republican  form  of  government. 


I. 

IT   IS   UNWISE  AND   INEXPEDIENT. 

The  judical  recall  diminishes  the  independence  of  the  judiciary. 
It  destroys  that  independence  and  makes  the  judiciary  absolutely  de- 
pendent It  strikes  at  the  very  foimdation  of  the  judicial  department 
of  our  government    Its  effect  would  be  to  destroy  the  judiciary. 

It  is  a  strange  and  significant  fact  that,  while  in  the  past,  and  par- 
ticularly during  recent  years,  the  Bar  generally,  and  thinking  people 
generally,  have  been  agitating  in  favor  of  life  appointments  for  judges, 
and,  where  life  tenure  could  not  be  obtained,  then  for  longer  terms, 
and  also  in  favor  of  increased  salaries, — ^all  for  the  purpose  of  strength- 
ening and  increasing  the  dignity  and  the  standard  of  proficiency  and 
learning  of  the  judicial  office  and  both  maintaining  and  increasing  the 
independence  of  the  judiciary, — we  are  now  suddenly  confronted  with 
this  phase  of  an  up-to-date  epidemic,  miscalled  "progressivism,"  this 
agitation  led  by  the  populists,  the  socialists,  the  baiters  of  industrial 
enterprises,  and  all  the  other  mongrel  elements  of  unrest,  in  favor, 
not  only  of  the  recall  generally,  but  particularly  of  the  recall  as  applied 
to  the  judiciary.  We  hear  It  spoken  of  as  a  "progressive"  measure. 
My  friend,  Manahan,  who  presents  here  to-day  the  argument, — ^if 
argument  it  may  be  called, — in  favor  of  this  measure,  speaks,  he  would 
claim,  as  a  latter-day  "progressive."  He  dubs  his  opponents  in  the 
argument  from  Hamilton,  Madison  and  Marshall  of  a  century  ago  to 
President  Taft  and  Governor  Wilson  of  New  Jersey, — including  any 
of  us  here  who  stand  for  the  opposition, — as  "reactionaries." 


<  tvMk^vMnaiei  a  -r^rmi** 


THE  "FBOGRBSSIYE"  DEFINKD. 

But,  gentlemen,  what  is  a  "progressive"?  There  are  "progressives" 
and  there  are  "progressives."  Some  well  balanced,  independent  and 
far-seeing  man,  schooled  in  the  principles  of  constitutional  law  and 
learned  in  the  science  of  political  economy,  advocates  for  the  considera- 
tion of  the  people,  the  executives,  the  legislatures  and  the  courts,  some 
change  in  the  statute  law,  or  even  of  the  constitutional  law,  to  meet  the 
demands  of  new  conditions  in  our  economic  and  industrial  life.  He 
begs  for  consideration  of  his  proposition,  both  from  the  viewpoint  of 
its  expediency,  and  its  tendency  to  facilitate  the  performance  of  all 
the  proper  functions  of  the  three  departments  of  our  government.  His 
measure  is  consistent  with  our  form  of  government  and  with  the  spirit 
and  terms  of  our  fundamental  law.  His  cause  stands  for  progress  in 
the  full  and  proper  sense  of  the  word.  He  is,  in  the  full  and  proper 
sense  of  the  word,  a  "progressive."  There  come  to  his  support  not  alone 
those  whose  adherence  is  gained  by  a  careful  consideration  of  the 
merits  of  his  proposition,  and  who,  with  him,  may  be  rightly  called 
"progressives."  But,  to  a  larger  extent,  seeking  change  for  the  sole 
reason  that  it  savors  of  an  attack  upon  existing  systems,  and  in  pro- 
portion to  the  radicalism  or  revolutionary  character  of  the  proposed 
change, — there  flock  immediately  to  his  standard  the  populists,  the  so- 
cialists, even  the  anarchists,  all  the  professional  agitators,  and  all  the 
unthinking  and  unreasoning  clamorers  for  disturbance  who  cannot  shud- 
der at  the  prospect  even  of  a  disruption  of  our  republic.  These  pro- 
fessional agitators  and  radicals,  disturbers  from  habit  rather  than 
from  reason,  rush  in,  out  of  place  and  uninvited,  under  the  banner  of 
"progressivism,"  and  pretend  to  shine  through  its  reflected  light.  They 
arrogantly  place  upon  themselves,  each  with  his  own  hand,  the  label 
"progressive",  and  henceforth  complacently  claim  for  any  measure, 
which  they,  or  the  most  extreme  and  violent  one  among  them,  may 
advocate,  the  stamp  of  "progressive."  No  matter  that  they  put  forth 
a  clamor  for  conflscation  of  real  property  rights  by  avowedly  impartial 
and  unequal  taxation;  no  matter  that  it  be  a  clamor  for  the  destruc- 
tion of  the  liberty  of  the  press,  or  of  the  right  to  hold  or  control  per- 
sonal property;  even  if  it  be  for  a  measure  which  is  so  revolutionary 
that  it  tends  inevitably  to  the  subversion  of  a  republican  form  of 
government  or  to  any  government  and  may  mean  socialism  or  anarchy: 
— ^nevertheless,  they  arrogate  to  themselves  and  to  their  cause  the  title 
"progressive."  Though  they  themselves  hold  their  hands  against  the 
integrity  and  stability  of  our  institutions,  and  flx  their  faces  turned 
back  to  the  past  in  worship  of  the  tyrannies,  whether  it  be  of  the  people 
or  of  sovereigns,  which  have  caused  the  downfall  of  governments  and 
the  despoliation  of  nations,  they  assume,  under  the  self-given  title  of 
"progressive",  to  hurl  the  epithet  "reactionary"  against  all  thinking 
people  who,  looking  forward,  oppose  their  subversive  purposes,  or  who 
even  hesitate  and  ask  time  to  weigh  and  consider.  Such  an  one,  self- 
named  but  mis-named,  "progressive,"  is  he  who  to-day  represents  the 
alfirmative  of  this  discussion. 

We  welcome  and  have  respect  for  those  reformers,  and  there  are 
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many  of  them,  whose  advocacy  of  change  is  based  upon  a  thorough 
weighing  and  consideration  of  merits  and  demerits,  and  who  con- 
scientiously and  considerately  urge  modifications  of  statutes  and  laws 
in  order  to  meet  new  conditions,  and  whose  measures  are,  or  have  some 
pretense  of  being,  constructive  in  their  character.  To  such  I  would 
not  deny  the  propriety  of  the  title,  "progressive."  They  are  the  very 
ones  to  whom  the  title  belongs.  But,  as  a  general  rule,  the  so-called 
"progressive"  of  to-day  is,  in  heart  and  in  eftect,  a  reactionary,  pos- 
ing under  the  self-appropriated  title  of  "progressive."  All  such,  and 
they  compose  the  larger  part  of  the  so-called  "progressives,"  are  placing 
themselves  before  the  public  under  a  false  label.  They  ought  to  be 
prosecuted  under  a  law  against  misbranding.  The  typical,  so-called 
"progressive"  of  to-day,  when  searched  and  analyzed,  will  very  likely 
be  found  to  be  a  djrnamiter,  roaming  about  in  the  guise  of  a  policeman, 
and  even  wearing  an  imitation  of  the  policeman's  star,  which  he  os- 
tentatiously displays  to  carry  out  the  pretense  that  he  is  a  protector 
of  personal  property  rights.  His  garb  and  star  are,  however,  a  mere 
sham  to  cover  his  destructive  purpose  and  to  conceal  the  bomb  which 
he  carries  with  murderous  intent 

THE  JUDICIAL  BECALL  IS   NOT  PBOGBBSSIYE. 

Mr.  Manahan  stated  upon  this  floor  yesterday  that  the  funda- 
mental principle  of  our  Republican  form  of  government  was,  that  its 
administration  should  be  in  the  hands  of  three  separate,  distinct  and 
independent  departments, — the  legislative,  the  executive  and  the  ju- 
dicial. With  such  a  statement,  of  course,  no  lawyer  will  take  issue. 
But  there  is  no  element,  especially  as  applied  to  the  judicial  depart- 
ment, which  is  so  of  the  very  essence  of  its  formation  and  purpose 
and  of  its  stability  and  existence,  as  that  of  independence.  More- 
over, it  must  be  an  independence  not  merely  as  related  to  the  legis- 
lative and  executive  departments,  but  an  independence  which  must  be 
maintained  as  between  the  people  upon  the  one  side  and  the  legisla- 
ture and  executive  departments  upon  the  other.  Tet  I  have  no  doubt 
that  the  Manahans  of  Oregon,  of  California,  of  Arizona,  and  the  Maua- 
hans  of  Minnesota,  as  well  as  those  of  other  states,  would,  if  they  could, 
establish  a  recall  of  the  federal  judges,  and  would  exercise  the  power  of 
recall  upon  those  judges  who  recently  construed  the  Sherman  Act 
so  as  to  give  to  certain  of  its  well-known  terms  and  phrases  the 
very  meaning  which  over  a  century  of  adjudication  in  this  country  and 
in  EiUgland  had  given  to  those  very  terms  and  phrases.  Senator  Owen 
of  Oklahoma  is  just  such  a  "progressive,"  and  represents  a  state-wide 
people,  a  majority  of  whom  are,  presumably,  the  same  kind  of  "pro- 
pressives." 

The  one  principal  function  of  the  judge  is  to  declare  invalid  and 
unenforcible  such  legislative  enactments  as  contravene  the  express 
limitations  of  the  Constitutions,  federal  and  state,  prohibiting  the  in- 
fringement, by  either  the  executive,  the  legislature  or  the  people 
of  the  personal  and  property  rights  guaranteed  by  the  fundamental  law. 
The  fundamental  law  limits  even  the  amendments  to  these  consti- 
tutional vovisions,  and,  even  where  the  constitutional  amendment 


Is  proper,  the  method  of  constitutioiial  change  is  safe-guarded  by 
provisions  preventing  all  hasty  and  ill-considered  action.  The 
judicial  recall  not  only  tends  to  wipe  out  all  these  protective  pro- 
visions, but  must  inevitably  lead,  indirectly  but  surely,  to  their  abroga- 
tion; for  the  arbitrary  power  of  recall  by  the  voter  means  that,  if  the 
voters  shall  join  temporarily  in  the  demand  for  the  enforcement  of  a 
legislative  measure  which  is  obnoxious  to  the  principles  of  constitu- 
tional law,  and  any  judge  shall  hesitate  or  refuse  to  violate  those  prin- 
ciples by  declaring  the  measure  valid,  he  may  be  arbitrarily  recalled 
and  at  the  same  time,  in  his  place,  there  may  be  seated  a  person  who, 
in  advance  and  as  a  candidate  for  the  express  purpose,  has  consented 
to  ignore  all  judicial  considerations  and  to  grant  from  the  bench  the 
demands  of  popular  clamor.  What  can  be  done  in  the  case  of  one 
judge,  can  be  done  in  the  case  of  an  entire  judiciary.  It  means,  not 
only  possibly,  but  inevitably,  the  nullification  of  constitutional  protec- 
tion through  the  destruction  of  the  independence  of  the  judiciary.  It 
means  an  absolutely  cringing,  vacillating,  dependent  judicial  depart- 
ment It  is  no  answer  to  say  that  where  the  judicial  recall  has  been 
adopted,  no  abuses  of  the  unlimited  and  arbitrary  power  given  to  the 
voters  have  occurred,  and  that  we  may  trust  to  the  body  of  the  voters 
that  they  will  not  exercise  the  full  power  given  them.  We  hear  much,  es- 
pecially in  connection  with  this  subject,  of  the  conservatism  of  the 
people,  of  the  great  confidence  that  may  be  reposed  in  the  ultimate 
good  judgment  of  any  final  action  which  they  may  take  upon  this  or 
other  important  subjects,  and  that  the  people  are  as  a  rule  always 
right  As  well  might  the  framers  of  our  federal  constitution  have  left 
to  the  people  all  power  of  legislation  through  Congress,  and  through 
the  state  legislatures,  and  omitted  those  vital  and  fundamental  pro- 
visions contained  in  Section  9  of  Article  I,  prohibiting  Congress  from 
suspending  the  privilege  of  the  right  of  habeas  corpus,  the  passing  of 
bills  of  attainder  and  ex  post  facto  laws,  the  levying  of  disproportionate 
direct  taxes,  and  of  taxes  and  duties  between  the  states;  or  those  of 
Section  10,  Article  I,  prohibiting  the  states  from  making  treaties, 
coining  money,  or  passing  bills  of  attainder,  ex  post  facto  laws  or  laws 
impairing  the  obligations  of  contracts,  or  the  laying  of  the  Imposts  on 
duties,  etc.;  or  the  provision  of  the  Amendments  Articles  I  to  VIII. 
prohibiting  Congress  from  interfering  with  the  free  and  proper  ex- 
ercise of  religion,  freedom  of  speech  and  of  the  press,  and  the  right 
to  petition, — and  against  other  enumerated  safeguards  of  the  person 
and  property,  and  prohibiting  slavery  or  involuntary  servitude  in  any 
state  or  territory;  or  of  Article  XIV,  prohibiting  any  state  from  mak- 
ing or  enforcing  any  laws  which  shall  abridge  the  privileges  or  Im- 
munities  of  citizens  of  the  United  States,  or  deprive  any  person  of  his 
life,  liberty  or  property  without  due  process  of  law,  or  denying  any 
person  equal  protection  of  the  law;  or  of  Article  XV,  prohibiting  either 
the  United  States  or  any  state  from  denying  or  abridging  the  rights 
of  citizens  on  account  of  race,  color,  or  previous  condition  of  servitude. 
These  are  some  of  the  limitations  that  are  placed  upon  the  legis- 
lative power  of  the  people  in  the  federal  constitution,  as  similar  limi- 
tations have  been  placed  in  all  state  constitutions,  for  the  v^ry  reas<HL 
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that  the  judgment  and  discretion  of  the  people  could  not  be  relied  up- 
on, especially  in  times  of  agitation,  and  in  times  of  political  or  economic 
crisis.  The  necessary  safeguards  could  be  insured  only  by  an  express 
limitations  upon  the  power  of  the  people  to  legislate,  and  upon  the  privi- 
lege of  the  people  to  have  legislation  enforced;  and,  as  I  have  pointed 
out,  the  Judicial  recall  is  subversive  of  that  very  department  of  govern- 
ment which  was  established  to  protect  and  enforce  these  safeguard- 
ing constitutional  limitations. 

It  is  a  well-recognized  fact  that  a  judiciary  with  a  tenure  of  office 
during  good  behavior  is  generally  more  independent  and  less  sub- 
servient than  one  with  a  tenure  for  a  term.  We  have  examples  in  our 
own  state  of  independent,  fearless  elective  members  of  the  bench. 
However,  it  is  indisputably  true  that,  generally  speaking,  where  the 
elective  system  for  judges  prevails,  the  independence  of  the  judge  often 
appears  to  be  in  the  ratio  of  the  length  of  the  time  which  must  inter- 
vene before  he  must  again  stand  for  election.  It  was  to  prevent  this 
natural  and  inevitable  tendency  toward  dependence  and  subserviency 
on  the  part  of  elective  judges,  that,  under  our  federal  system,  and  that 
of  many  of  the  states,  the  tenure  of  office  for  judges  is  during  good  be- 
havior, and  they  are  removable  only  by  impeachment.  As  was  stated  in 
tue  Massachusetts  constitution  of  1870: 

"It  is  essential  to  the  preservation  of  the  rights  of  every  individual, 
his  life,  liberty,  property,  and  character,  that  there  be  an  impartial  in- 
terpretation of  the  laws  and  administration  of  justice.  It  is  the  right 
of  every  citizen  to  be  tried  by  judges  as  free,  impartial,  and  independent 
as  the  lot  of  humanity  will  admit.  It  is,  therefore,  not  only  the  best 
policy,  but  for  the  security  of  the  rights  of  the  people  and  of  every 
citizen  that  the  judges  of  the  supreme  judicial  court  should  hold  their 
offices  as  long  as  they  behave  themselves  well.' 


ft 


Hamilton,  in  his  advocacy  of  the  constitution,  explained  the  object 
of  the  good  behavior  tenure  as  follows: 


«r 


'The  complete  independence  of  the  courts  of  justice  is  peculiarly 
essential  in  a  limited  constitution.  By  a  limited  constitution  I  under- 
stand one  which  contains  certain  specified  exceptions  to  the  legislative 
authority;  such,  for  instance,  as  that  it  shall  pass  no  bills  of  attainder, 
no  ex  post  facto  laws,  and  the  like.  Limitations  of  this  kind  can  be 
preserved  in  practice  in  no  other  way  than  through  the  medium  of 
courts  of  justice,  whose  duty  it  must  be  to  declare  all  acts  contrary  to 
the  manifest  tenor  of  the  Constitution  void.  Wihout  this  all  the  reser- 
vation of  particular  rights  or  privileges  would  amount  to  nothing." 

"This  independence  of  the  judges  is  equally  requisite  to  guard  the 
Constitution  and  the  rights  of  individuals  from  the  effects  of  those  ill 
humors  which  the  arts  of  designing  men  or  the  influence  of  particular 
conjunctures  sometimes  disseminate  among  the  people  themselves  and 
which,  though  they  speedily  give  place  to  better  information  and  more 
deliberate  reflection,  have  a  tendency  in  the  mean  time  to  occasion 
dangerous  innovations  in  the  government  and  serious  oppressions  of 
the  minor  party  in  the  community." 

"Upon  the  whole,  there  can  be  no  room  to  doubt  that  the  convention 
acted  wisely  in  copying  from  the  models  of  those  constitutions  which 
haVe  established  good  behavior  as  the  tenure  of  their  judicial  officers 
in  point  of  duration;  and  that  so  far  from  being  blamable  on  this  ac- 
count, their  plan  would  have  been  inexcusably  defective  if  it  had  wanted 
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this  important  feature  of  good  govemment  The  experience  of  Great 
Britain  affords  an  illustrious  comment  on  the  excellence  of  the  in- 
stitution." 


The  establishment  of  the  judicial  recall  would  take  away  all  the 
essential  functions  of  the  judiciary,  for  the  proper  exercise  of  its 
functions  depends  upon  the  retention  of  its  independence.  This  is 
particularly  true,  as  pointed  out  by  Hamilton,  under  our  limited  con- 
stitution. Our  legislatures,  national  and  state,  are  not  parliaments, 
whose  scope  of  legislation  is  unlimited  by  fundamental  law.  The  pro- 
tection given  by  our  constitutional  limitations,  is  not  only  to  the  in- 
diyldual,  but  to  the  collections  of  individuals,  whether  such  individuals 
in  any  particular  Instance  control  the  majority  of  the  voters  or  are 
themselves  the  minority. 

One  of  the  chief  functions  of  our  courts  is  to  stand  between  the 
legislature,  although  that  body  may  for  a  time  represent  the  majority 
of  the  people,  and  the  individual  or  individuals  who  may  for  the  time 
comprise  the  minority,  and  to  prevent  an  infringement  by  the  majority, 
through  the  legislature  representing  them  temporarily,  of  the  rights 
guaranteed  to  the  individual,  or  it  may  be  to  an  entire  minority. 
But  the  proposition  of  the  judicial  recall  entirely  ignores  this  fun- 
damental  principle.     It  establishes   the   rule   substantially   that  the 
majority  of  voters  shall  have  the  privilege  and  power  of  immedi- 
ately withdrawing  from  the  bench  any  judge  or  judges  whose  decrees 
tend  to  thwart  their  purpose  or  desire,  and  to  place  upon  the  bench  in 
their  stead  other  judges  who  may  be  not  only  acquiescent  in,  but  are 
actually  committed  in  advance  to  their  demands.    Such  demands  may 
well  be,  and  in  many  instances  probably  would  be,  demands  for  ad- 
judications which  ignore  and  set  aside  constitutional  guaranties.    Thus 
the  destruction  of  the  independence  of  the  judiciary  would  destroy 
every  function  of  the  judicial  department.    The  judicial  recall,  there- 
fore, when  analyzed  to  its  logical  conclusion,  brings  us  to  what  is 
practically  the  power,  not  only  of  legislation  but  of  judicial  adjudica- 
tion, placed  directly  with  the  majority  of  the  voters,  and,  therefore,  to  a 
usurpation  and  the  destruction  of  the  functions  of  the  judiciary.    As 
well  as  to  have  the  judicial  recall,  we  might  abolish  the  judicial  de- 
partment entirely,  and  expressly  leave  the  decision  of  legal  and  con- 
stitutional questions  to  the  arbitrary  control  of  the  people  to  be  ex- 
pressed from  time  to  time  by  popular  vote. 

The  proposition  of  the  judicial  recall  would  violate  another  vital 
and  fundamental  rule  which  is  the  basic  element  of  everything  judicial. 
It  is  an  arbitrary  power,  against  a  person  in  office,  exercised  against 
the  object  of  its  attack  without  allowing  to  him  the  privilege  of  being 
confronted  with  charges  or  the  privilege  of  a  hearing.  I  have  already 
shown  the  futility  of  any  attempt  to  make  the  power  of  judicial  recall 
any  other  than  a  purely  arbitrary  one.  It  involves  not  only  the  abolish- 
ment of  the  form  which  at  the  present  time  is  provided  for  impeach- 
ment after  charges  preferred,  and  for  trial  and  adjudication  before  a 
proper  tribunal,  but  it  necessarily  Involves  the  abolishment  of  the  very 
substance,  idea  and  spirit  of  such  provisions. 
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The  judicial  recall  is  In  conflict  with  every  fundamental  principle 
of  our  government  The  basic  purposes  and  object  of  the  judiciary  are 
that  the  members  of  the  court  pass  judgment  only  after  issue  is  joined, 
with  a  hearing  upon  the  facts,  and  then  only  upon  and  consistently 
with  the  elementary  principles  of  personal  and  property  rights  expressly 
guaranteed  by  the  fundamental  law;  and,  further,  that  no  member  of 
the  judicial  tribunal  should  be  Influenced  in  any  degree  by  outside 
considerations,  whether  in  advance  of,  or  during,  or  after  the  hearing; 
and  that,  without  prejudice,  and  uninfluenced  by  any  ulterior  con- 
siderations, as  to  past,  present  or  future,  he  should,  in  his  conclusions 
of  law,  apply  the  law  to  the  facts,  with  due  regard  to  the  constitu- 
tional guaranties,  and  without  fear  or  favor  or  any  predetermination 
as  to  the  result,  and  that  his  flnal  adjudication  should  be  an  order  or 
decree,  logically  and  consistently  following  from  the  f^cts  and  the  con- 
clusions of  law  impartially  found.  The  judicial  recall,  as  thus  far  at- 
tempted to  be  applied  in  this  country,  means  that  a  judge  may  be  im- 
mune from  unwarranted  attacks  upon  his  integrity  for  the  flrst  six 
months  of  his  Incumbency,  but  that  at  the  expiration  of  that  period  he 
shall  be  accountable  for  all  his  official  acts,  not  to  his  conscience,  not 
to  a  tribunal  who  shall  adjudicate  after  a  hearing,  but  to  that  portion 
of  the  voters  who  for  the  time  being  may  constitute  the  voting  majority, 
and  who  may  momentarily  be  induced,  arbitrarily  and  without  a  hear- 
ing, to  express  a  choice  that  he  be  called  from  the  bench,  in  order,  per- 
haps, that  a  precommltted  substitute  may  be  placed  in  his  stead.  Thus 
the  judicial  recall  not  only  destroys  the  independence  of  the  judiciary, 
but  in  fact  it  destroys  entirely  the  judiciary  itself. 

There  are  further  objections  based  upon  the  ground  of  policy.  It 
discourages  lawyers  possessing  high  attainments  or  a  deep  sense  of 
professional  ethics,  from  accepting  positions  upon  the  Bench.  It  tends 
to  lower  and  must  necessarily  lower  the  judicial  standard.  No  lawyer 
qualified  for  a  judge  would  allow  himself  to  be  put  into  the  position 
where  as  judge  he  must  either  decide  a  case  contrary  to  his  conscience, 
or  sufter  the  disgrace  of  a  recall.  No  man  worthy  of  a  judgeship  would 
be  willing  to  be  tried  and  convicted  by  public  clamor  without  an  op- 
portunity to  be  heard. 

Moreover,  the  judicial  recall  cannot  tend  to  eliminate  corruption 
in  the  judicial  office,  but  rather  would  tend  to  increase  it.  It  is  not  a 
cure  for  corruption.  The  judge  who  is  recalled  for  actual  corruption 
will  always,  so  far  as  the  public  records  are  concerned,  remain  upon 
a  par  with  the  one  who  is  recalled  because  of  a  correct  decision  which 
happens  at  the  time  to  be  unpleasant  to  the  multitude.  The  protection 
of  a  hearing  upon  charges  preferred,  is  not  vouchsafed  to  either. 

Neither  will  it  prevent  or  diminish  the  so-called  corporate  control 
of  the  judiciary.  The  liability  of  the  intervention  of  outside  influences 
Is  greater  as  the  term  of  the  judicial  office  is  diminished.  If,  in  any  lo- 
cality, corporate  interference  in  politics  is  practiced,  the  judicial  re- 
call would  only  facilitate  the  tendency  and  power  of  corporate  control. 
It  would  not,  in  many  judicial  districts,  take  great  management  nor 
much  expenditure  to  obtain  the  signatures  of  20  or  25%  of  the  voters, 
and  to  keep  up  a  hue  and  cry  so  that  at  the  polls  the  very  indictment 
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which  has  been  made  by  the  mere  filing  of  the  recall  petition  should 
be  taken  by  a  majority  of  the  voters  as  sufficient  proof  that,  at  leasts 
there  ought  to  be  a  change. 

Again,  the  recall  of  judges  deprives  them  of  that  protection  in  the 
performance  of  their  official  duties  which  is  necessary  to  the  pre- 
servation of  their  independence  and  which  is  essential  to  their  judicial 
function.  The  judiciary  cannot  protect  constitutional  rights  when  the 
judiciary  itself  is  not  protected  under  the  constitution. 

It  is  said  that  the  recall  will  bring  and  keep  the  judicial  office  and 
the  judge  nearer  to  the  people.  This  is  true  only  in  a  sense  that  it 
tends  to  compel  the  judge  to  keep  constantly  dependent  upon  the  chang- 
ing whims  of  the  people  and  to  compel  him  at  any  and  all  times  to 
follow,  under  threat  of  recall,  any  demand  which  the  majority  may  be 
willing  to  make  that  the  constitutional  barriers  between  valid  and  in- 
valid legislation  be  broken  down.  It  tends  to  pull  him  down  from  his 
high  office  and  make  him  a  mere  servant,  even  a  spokesman,  of  the 
majority,  for  the  time  being,  of  the  voters  of  his  district  Under  such 
a  system,  public  respect  for  the  judge,  which  is  one  of  the  most  im- 
portant essentials  of  his  office,  is  destroyed.  He  sits  subject  to  the  popu- 
lar recall,  at  all  times  menaced  with  the  threat  that  his  ruling  and 
judgments,  however  conscientious,  however  correct,  may  at  any  time, 
if  he  happen  to  meet  the  disfavor  of  the  community,  bring  upon  him 
the  disgrace  of  a  sudden  and  arbitrary  retirement: 

The  attempted  answer  has  been  put  forth,  that  if  judges  are  re- 
called unjustly,  history  will  vindicate  them.  No  better  answer  could 
be  made  to  this,  than  that  made  by  Representative  Hamilton  of 
Michigan,  the  other  day,  in  discussing  the  Arizona  matter  in  Congress, 
when  he  said:  "A  good  many  monuments  have  been  erected  to  martyrs 
out  of  the  stones  wherewith  they  were  stoned.  But  what  do  decul  men 
care  for  monuments?" 

The  judicial  recall  is,  therefore,  unwise  and  inexpedient  It  takes 
away  every  essential  feature  of  the  judicial  office.  It  destroys  its  in- 
dependence. It  prevents  entirely  the  exercise  of  the  judicial  function 
of  maintaining  and  enforcing  the  constitutional  protection  guaranteed 
to  every  individual  in  his  person  and  property.  It  makes  him  the  mere 
servant  or  spokesman  of  a  temporary  majority.  It  opens  the  way  for 
arbitrary  disregard  and  practical  annulment  of  constitutional  prov- 
visions  without  amendments  in  the  proper  and  prescribed  manner. 
It  does  away  with  the  judicial  department  of  the  government  of  any 
state  or  locality  in  which  it  is  or  may  be  exercised. 

But  a  further,  and  even  more  vital  objection  Is  that  it  is  incon- 
sistent with  and  repugnant  to  the  fundamental  law  of  this  land,  and 
inconsistent  with  our  form  of  government;  and  to  these  last  named 
objections  I  wish  to  call  your  attention  further. 

11. 

IT  IS  UNCONSTITUTIONAL. 

I  have  already  shown  that  the  proposed  judici^  recall  by  the  voters 
can  only  mean  an  arbitrary  power  of  recall,  to  be  exercised  by  the 
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people  directly  without  charges  preferred,  without  a  hearing,  without 
an  adjudication.  We  have  seen  how  the  absence  of  the  provisions  for 
a  proper  tribunal  before  which  upon  charges  preferred  a  hearing  may 
be  had  and  an  adjudication  made,  subjects  us  to  the  evils  of  tyranny, 
and  this,  too,  whether  the  arbitrary  power  of  recall  rests  directly  with 
the  sovereign  or  with  the  people.  It  was  to  avoid  the  evils  of  such 
tyrannical  power  upon  the  part  of  a  sovereign  that  the  Act  of  Settle- 
ment was  evolved  in  England  during  the  reigns  of  William  III  and 
George  III,  and  secured  to  the  judges  their  tenure  of  office  during  good 
behavior,  subject  only  to  impeachment  by  Parliament  In  so  much  did 
the  Act  of  Settlement  make  the  government  of  England  take  on  a 
feature  republican  in  form,  for  the  power  of  removal  of  judges  was 
given  to  the  representatives  of  the  people, — ^not,  mark  you,  to  the  people 
themselves  directly,  but  to  the  representatives  of  the  people,  the  Par- 
liament, which  was  given  the  duty  to  hear  and  try  and  determine,  and 
which  was  a  body  so  constituted  that  it  could  perform  that  function. 
The  judicial  recall  provides,  as  found  in  the  Oregon  and  Arizona  con- 
stitutions, rather  a  return  to  the  ancient  arbitrary  power  of  the  Demos, 
as  ill  Athens  of  the  time  of  Aristldes.  It  is  a  re-establishment  of  the 
tyranny  of  democracy.  It  disregards  the  fundamental  principle  of  a 
republican  form  of  government,  which  is,  upon  the  one  hand,  to  protect 
the  people  from  the  tyranny  of  a  sovereign  or  executive,  and,  upon  the 
other  hand,  to  protect  the  people, — that  is,  the  Individual  or  other  min- 
ority of  the  people, — against  the  tyranny  of  the  majority.  It  is  a 
principle  which  is  generally  essential  to  any  republican  form  of  govern- 
ment that  the  people  in  whom,  in  one  sense,  the  ultimate  power  re- 
sides, shall  speak  only  through  their  representatives  duly  selected  for 
that  purpose.  It  is  absolutely  essential  to  the  maintenance  of  a  re- 
publican form  of  government  that  there  should  be  maintained  a  separate 
and  independent  judicial  department,  and  that  the  Independence  of 
the  judiciary  should  be  maintained  not  only  as  against  the  executive 
and  legislative  departments  upon  the  one  hand,  but  as  against  the 
people,  or  a  majority  of  the  people  upon  the  other.  The  judicial  re- 
call, as  we  have  seen,  not  only  takes  away  the  representative  element, 
but  BO  destroys  the  Independence  of  the  judiciary  that  it  practically 
eliminates  the  judicial  department  from  the  system  of  government. 
The  federal  constitution  provides  (Art  IV,  Sec.  4) : 


"The  United  States  shall  guarantee  to  every  state  in  this  Union  a 
republican  form  of  government" 


This  means,  as  pointed  out  by  Madison  in  the  Federalist  the 

republican  form  of  .government  which  existed  generally  among  the 

various  states  at  the  time  of  the  formation  of  the  constitution.  He 
says: 

"But  who  can  say  what  experiments  may  be  produced  by  the  caprice 
of  particular  States,  by  the  ambition  of  enterprising  leaders,  or  by  the 
intrigue  and  influence  of  foreign  powers?" 

"As  long,  therefore,  as  the  existing  republican  forms  are  continued 
by  the  States  they  are  guaranteed  by  the  Federal  Constitution." 

"The  only  restriction  imposed  on  them  is  this,  that  they  shall  not 
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exchange   republican  for  anti-republican  constitutions;    a  restriction 
which,  it  Is  presumed,  will  hardly  be  considered  as  a  grievance." 

It  is  true  this  constitutional  provision  does  not  mean  the  retention 
of  any  one  particular  republican  form  of  government  as  against  any 
other;  but  the  retention  of  the  independence  of  the  judiciary  is  such  an 
essential  element  of  a  republican  form  of  government  that,  when  it  is 
destroyed,  the  government  ceases  to  be  republican  in  form.  This  is 
shown  by  a  study  of  the  history  of  the  formation  of  our  federal  consti- 
tution, in  the  framing  of  which  the  chief  object  sought  to  be  accom- 
plished was  to  avoid  the  follies  and  evils  arising  from  a  tyranny  of  the 
people, — that  is,  the  tyranny  of  any  temporary  majority, — even  more 
than  it  was  to  avoid  the  evils  of  monarchlal  tyranny.  As  was  stated 
by  Mr.  Madison: 

"From  this  view  of  the  subject  it  may  be  concluded  that  a  pure  de- 
mocracy, by  which  I  mean  a  society  consisting  of  a  small  number  of 
citizens  who  assemble  and  administer  the  government  in  person,  can 
admit  of  no  cure  for  the  mischiefs  of  faction.  A  common  passion  or 
interest  will  in  almost  every  case  be  felt  by  a  majority  of  the  whole;  a 
communication  and  concert  result  from  the  form  of  government  itself; 
and  there  is  nothing  to  check  the  inducements  to  sacrifice  the  weaker 
party  or  an  obnoxious  individual.  Hence  it  is  that  such  democracies 
have  ever  been  spectacles  of  turbulence  and  contention;  have  ever  been 
found  incompatible  with  personal  security  or  the  rights  of  property, 
and  have  in  general  been  as  short  in  their  lives  as  they  have  been 
violent  in  their  deaths." 

"A  republic,  by  which  I  mean  a  government  in  which  the  scheme  of 
representation  takes  place,  opens  a  different  prospect  and  promises  the 
cure  for  which  we  are  seeking.  Let  us  examine  the  points  in  which  it 
differs  from  the  pure  democracy  and  we  shall  comprehend  both  the 
nature  of  the  cure  and  the  efficacy  which  it  must  derive  from  the 
Union." 

"The  two  great  points  of  difference  between  a  democracy  and  a 
republic  are:  first,  the  delegation  of  the  government  in  the  latter  to  a 
small  number  of  citizens  elected  by  the  rest    .    .    ." 

"The  effect  of  the  first  difference  is,  on  the  one  hand,  to  refine  and 
enlarge  the  public  views  by  passing  them  through  the  medium  of  a 
chosen  body  of  citizens  whose  wisdom  may  best  discern  the  true  interest 
of  their  country  and  whose  patriotism  and  love  of  justice  will  be  least 
likely  to  sacrifice  it  to  temporary  or  partial  considerations.  Under  such 
a  regulation,  it  may  well  happen  that  the  public  voice,  pronounced  by 
the  representatives  of  the  people,  will  be  more  consonant  to  the  public 
good  than  if  pronounced  by  the  people  themselves  convened  for  the  pur- 
pose." 

My  friend  upon  the  other  side  urges  that  the  judicial  recall  is,  in 
truth  and  in  fact,  a  progressive  measure,  indeed  constructive  in  its 
nature;  for,  as  he  says,  in  this  government,  which  is  of  the  people, 
by  the  people,  and  for  the  people,  it  brings  us  closer  to  the  people  and 
makes  of  our  government  more  nearly  a  pure  democracy,  and  that 
no  citizen  should  oppose  anything  which  would  tend  to  make  this 
democratic  government  more  puj^ly  a  "democracy."  Was  such  the 
opinion  of  the  framers  of  our  federal  constitution?  This  government 
was  never,  and  was  never  intended  to  be,  a  pure  democracy,  any  more 
than  it  is,  or  was  intended  to  be,  a  monarchy.  It  was  to  avoid  the  follies 
and  evils  of  a  pure  democracy,  such  as  ancient  Athens,  the  entangle- 
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ments,  turbulence  and  Impotence  of  a  too  democratic  form  of  govern- 
ment, even  more  tlian  the  evils  and  dangers  of  a  monarchlal  form,  that 
our  government  was  established  under  Its  present  form,  a  form  neither 
monarchlal  nor  democratic,  but  with  a  system  which  would  properly 
balance  between  the  two,  and  having  features  which  neither  of  the 
others  have, — liberty  under  the  law,  protection,   under   the  law,   of 
person  and  property,  and  stability  so  that  Its  protective  features  might 
remain  permanent.    It  Is  a  republican  form  of  government  which  could 
only  be  maintained  by  the  preservation  of  Its  three  great  departments, 
and  by  the  preservation  to  each  department  of  Its  essential  functions. 
It  is  futile  to  attempt  to  Introduce  any  proposed  radical  change,  like 
that  of  the  Judicial  recall,  on  the  ground  that  It  Is  more  consistent 
with  a  system  of  "democracy."    A  republican  form  of  government  can- 
not be  a  democracy,  any  more  than  It  can  be  a  monarchy  or  a  despot- 
Ism.    Among  the  essential  elements  of  a  republican  form  of  government 
Is  that  of  speaking  or  acting  through  representatives,  that  such  repre- 
sentatives shall  be  secure  In  their  term  of  office,  removable  only  for 
cause  and  after  a  hearing.    It  Is  only  by  such  methods  that'  the  very 
objects  of  our  republican  form  of  government  can  be  accomplished, — 
by  placing  the  power  to  act  In  governmental  affairs  In  the  hands  of 
those  who,  for  a  time,  shall  be  able  to  study  and  hear  both  sides  of 
any  Issue,  and  who  shall  be  Influenced,  not  by  clamor,  but  by  carefully 
formulated  Judgment.    Then  there  Is  this  other  element,  which,  while 
desirable  In  administrative  offices.  Is  absolutely  essential  In  the  case 
of  the  Judiciary,  for  Its  absence  means  the  destruction  of  the  Judiciary 
Itself.     I  refer  to  the  Independence  of  the  Judiciary,  which,  I  have 
shown.  Is  destroyed  by  the  judicial  recall,  and  with  It  the  Judiciary 
Itself.    The  judicial  recall  would  eliminate,  for  all  practical  purpose, 
the  most  Important  of  the  three  'branches  or  departments,  the  main- 
tenance of  which  is  essential  to  our  republican  form  of  government. 
Its  adoption,  therefore,  by  any  state  is  repugnant  to  our  federal  con- 
stitution.   The  federal  constitution,  by  its  provisions,  established  and 
provided  for  the  perpetual  maintenance  of  a  federal  system  of  govern- 
ment, republican  in  form.     All  constitutions  of  the  states  originally 
adopting  the  constitution  were  republican  in  form  and  contained,  as 
essential  features,  all  the  protective  measures,  which,  as  we  have  seen, 
the  judicial  recall  would  nullify.     No  constitution  of  any  state  has 
been  approved  by  the  Congress  or  federal  courts,  which  has  contained  a 
provision  for  the  recall  of  Judges.    But  the  federal  constitution  intend- 
ed not  only  that  the  system  of  federal  government  should  be  kept 
republican  In  form,  but  to  prohibit  the  introduction  Into  any  system 
of  state  government  any  feature  which  should  be  un-republican.     It 
was  not  left  to  the  discretion,  the  wisdom,  or  the  unwisdom  of  the 
citizens  of  any  state,  to  make  any  changes,  which  should  be  un-republi- 
can, in  their  form  of  government,  and  this,  too,  whether  It  be  by  con- 
stitutional amendment  or  otherwise. 

THE  ABIZONA  QtJESTION. 

This  question  Is  now  before  Congress  In  connection  with  the  ad- 
mission of  the  state  of  Arizona,  with  Its  proposed  constitution  provid- 

17 


tng  for  the  Judicial  recall.  It  is  apparent  that  the  acceptance  by  Con- 
gress of  this  constitution  would  not  be  an  adjudication  of  the  constitu- 
tionality of  the  recall  provisions,  for  that  can  only  be  determined  by  the 
Federal  Supreme  Court,  when  it  shall  perform,  as  to  this  issue  of  law, 
its  constitutional  duty  of  declaring  whether  or  not  such  provision  con- 
travenes the  provisions  and  guaranties  of  the  federal  constitution.  How- 
ever, it  is  dear  that  Congress  should  not  accept  that  constitution.  It 
should  refuse  to  accept  the  constitution  proposed  by  Arizona  without 
An  amendment  eliminating  the  recall  of  Judges,  on  the  ground  that  it  is 
repugnant  to  the  federal  constitution.  That  the  absence  as  yet  of  any 
Adjudication  by  the  federal  court  upon  this  question  may  leave  it  in- 
volved in  some  doubt,  is  not  sufficient  reason  for  refusing  to  reject 
the  recall  measure.  The  rule  and  precedent  are  well  established  that 
Congress  may,  upon  the  proposal  of  admission  by  a  state,  insist  upon 
proper  amendments  to  its  constitution  as  a  condition  precedent  for 
Admission,  where  such  amendments  are  deemed  by  Congress  necessary 
or  proper  to  make  the  constitution  consistent  with  the  fimdamental 
law  or  where  such  amendment.  Independent  of  constitutional  grounds, 
is  deemed  by  Congress  to  be  desirable  and  expedient  On  this  proposi- 
tion, it  aeems  to  me  that  ex-Presldent  Roosevelt  is  wrcmg  in  his  posi- 
tion urging  the  unconditional  acceptance  by  Congress  of  the  Arizona 
constitution.  In  his  recent  editorials  in  The  Outlook  [Note  5]  he 
ignores  or  overlooks  entirely  the  constitutional  objections  which  are 
involved,  and  assumes,  apparently,  that  it  is  within  the  power  of  any 
fltate  to  put  a  Judicial  recall  provision  into  its  constitution  and  to 
enforce  it  This  is  his  first  mistake.  He  is  also  wrong  in  assuming 
that  construed  as  a  mere  question  of  expediency  and  Judgment  it  is  a 
matter  which  must  be  left  to  the  Arizona  voters ;  for  the  question  of  the 
expediency  and  propriety  of  the  provisions  of  the  constitutions  of  states 
proposed  for  admission  has  always  been  held  to  be  a  matter  and  an 
essential  matter  of  consideration,  and  determination  by  Congress. 

The  attitude  of  the  Arizona  voters  is  unique  and,  it  is  unneces- 
sary to  say,  untenable.  Their  attitude  is  shown  through  their  spokes- 
man, Mr.  O'Neill,  before  the  Congressional  committee,  when  he  stated 
that  Congress  should  not  and  could  not  change  any  line  of  the  proposed 
constitution,  except  with  the  assent  of  the  people  of  Arizona.  "We 
will  not"  he  says,  "surrender  a  principle  or  yield  for  a  moment  the 
right  to  Congress  or  anybody,  to  tell  us  what  we  have  got  to  do  in 
order  to  come  Into  the  Union  of  the  States.  That  is  our  position." 
[Note  6.]  Mr.  O'Neill  evidently  would  assert  for  the  people  of  Arizona 
the  power  to  establish  by  their  Constitution  an  hereditary  governorship, 
and  thereby  to  establish  a  local  monarchy,  and  would  claim  that,  despite 
such  choice  of  the  Arizona  people,  if  made.  Congress,  without  any  ef- 
fectual protest  and  without  changing  any  principle  or  line  of  such  pro- 
posed monarchial  constitution,  would  be  compelled  to  admit  such  new 
government,  a  state  only  in  name,  "into  the  Union  of  the  States." 

Referring  to  the  Arizona  recall  provision,  and  particularly,  to  the 
privilege  given  the  Judge  against  whom  25  per  cent  of  the  voters  have 
.filed  a  recall  petition,  to  resign  In  five  days,  and  present  his  defense 
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against  any  cliargee  In  a  statement  limited  to  200  words.  Representa- 
tive McCall  of  Massachusetts,  said  the  other  day  In  Ck>ngress.  [Note  7.] : 

''What  sort  of  a  Judge  would  you  have  under  that  system — a  Judge 
who  would  feel  that  after  any  decision,  if  he  might  ofFend  some  power- 
ful interests,  if  he  might  offend  some  great  politician,  if  he  might 
offend  some  great  corporation  employing  thousands  of  men,  or  some 
great  labor  union  which  might  hold  the  balance  of  power,  he  would 
be  subject  to  recall?  What  sort  of  Justice  would  you  have  under 
such  a  system?  Why,  your  Judge,  instead  of  going  to  the  sources  of 
the  law  and  to  the  fountains  of  Jurisprudence  before  deciding  a  case, 
would  go  out  and  look  at  the  weathervane.  He  might  be  put  on  trial 
before  the  very  mob  from  whose  lawless  vengeance  he  had  Just  rescued 
a  prisoner." 

It  is  claimed  that  the  question  of  the  constitutionality  of  the 
recall  has  already  been  adjudicated  and  the  recall  sustained.  As  ap- 
plied to  administrative  officers,  some  state  courts  have  in  some  in- 
stances upheld  it,  and  in  others  declared  it  unconstitutional.  The 
constitutionality  of  the  Judicial  recall  has  never  been  adjudicated;  and 
both  as  to  administrative  and  as  to  Judicial  offices,  the  question  is  yet 
to  be  determined  by  the  Federal  Supreme  Ck)urt.  In  Massachusetts,  in 
1908,  in  the  case  of  a  non-Judicial  municipal  office  has  been  created, 
and  its  tenure  fixed,  with  the  recall  provision,  by  the  charter  of  a  city, 
the  recall  provision  was  held  not  contrary  to  the  state  constitution, 
because  it  was  an  office  not  established  nor  contemplated  by  the  state 
constitution.    No  federal  question  was  discussed  or  decided.  [Note  8]. 

It  has  been  held  in  Oregon,  and  elsewhere,  that  a  provision  for  in- 
itiative and  referendum  in  the  state  constitution,  does  not  conflict  with 
the  provision  of  the  federal  constitution  guaranteeing  to  every  state  a 
republican  form  of  government.  But  this  was  expressly  upon  the 
ground  that  the  representative  character  of  the  legislature  and  the 
essential  functions  of  the  legislative  department  were  not  thereby  des- 
troyed, as  the  legislature  still  retained  the  power  of  repeal  and  amend- 
ment, and  all  statutes  were  still  subject  to  construction  and  enforcement 
under  Judicial  supervision,  and  the  power  of  the  courts  to  nullify  leg- 
islation or  a  provision  of  a  state  constitution,  if  repugnant  to  the  fed- 
eral constitution,  still  remained.    [Note  9]. 

From  what  has  been  shown  as  to  the  effect  of  the  Judicial  recall, 
the  reasoning  of  the  Oregon  Supreme  Court  in  the  referendum 
case  referred  to  is  not  only  not  authority  in  fftvor  of  a  Judicial  recall 
provision,  but  is  against  it. 

In  a  Washington  case,  in  1909,  the  provision  for  recall  of  a  muni- 
cipal officer,  not  Judicial,  contained  in  a  city  charter,  was  held  not 
repugnant  to  the  state  constitution.  No  federal  question  was  con- 
sidered. [Note  10.]  In  Texas,  in  March,  1911,  the  Court  of  Criminal 
Appeals  held  that  the  initiative  and  referendum  provision  in  the  city 
charter  of  Dallas  was  repugnant  to  the  provision  of  the  state  consti- 
tution prohibiting  any  change  destructive  of  a  republican  form  of  gov- 
ernment, and  making  the  legislature  a  distinctive  part  of  the  govern- 
ment   [Note  ll.>    The  court  said: 

"These  exceptions  manifest  the  correctness,  certainty,  and  exac- 
tions of  the  general  rule  that  the  laws  must  be  enacted  by  the  Legis- 
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lature.  This  doctrine  also  flows  from  the  very  framework  of  our 
form  of  goyemment.  It  is  the  basic  principle  and  theory  of  republi- 
can form  of  government  as  set  out  in  the  Constitution;  and  right 
here  it  may  be  observed  that  there  is  a  wide  distinction  to  be  noted 
between  the  "right  of  petition  and  remonstrance/'  provided  for  in  the 
Bill  of  Rights,  and  the  referring  to  a  vote  of  the  people  the  enactment 
of  laws.  Ours  is  a  government  of  division  and  distribution  of  powers 
and  authority.  Ours  is  also  a  representative  democracy;  that  is,  it  is 
republican  in  form  of  government  as  contradistinguished  from  a  social 
or  pure  democracy  on  one  hand,  and  a  government  by  the  minority  on 
the  other,  and  excludes  all  others  save  and  except  one  by  the  people 
through  Uieir  selected  representatives.  The  transfer  of  the  enactment 
of  laws  to  the  people  to  be  made  operative  by  their  votes  is  therefore 
directly  subversive  of  our  constitutional  form  of  government,  and  can 
only  be  upheld  when  expressly  authorized  by  some  provision  to  be 
found  in  the  Constitution  itself. 

The  referendum  not  only  sets  at  defiance  these  constitutional 
guaranties,  but  it  as  well  destroys  the  purpose  and  authority  of  the 
legislative  department;  or,  on  the  other  hand,  may  make  that  body 
omnipotent  and  superior  to  the  Constitution  from  which  its  authority 
is  derived.  It  would  reinvest  the  people  with  the  functions  of  legis- 
lation conferred  upon  that  department  of  government.  It  is  also  a 
direct  attack  upon  the  judicial  system  provided  by  the  Constitution. 
The  courts  were  ordained  for  the  purpose  of  the  trial  of  causes  award- 
ing to  the  citizenship  tribunals  in  which  their  matters  may  be  tried 
and  adjusted.  Referendum  refuses  a  hearing.  It  takes  the  place  of  the 
constituted  judiciary,  and  tries  the  rights  of  property  through  the  bal- 
lot box.  By  this  means  every  officer  in  the  state  from  Governor  to 
constable  may  be  ousted  from  office  and  declared  incompetent  or  corrupt, 
without  charges,  evidence,  or  trial.  The  property  of  the  citizen  .may  be 
confiscated,  and  he  made  a  bankrupt  without  a  hearing  and  without 
due  process  of  law.  Successful  revolt  from  a  monarchial  form  of  gov- 
ernment eliminated  the  idea  of  minority  rule,  and  the  provisions  of  the 
constitutional  form  of  government  discarded  the  idea  of  a  pure  democ- 
racy and  rejected  it  as  vicious.  These  matters  were  all  discussed 
at  the  inception  of  the  government  and  fully  decided.  The  referendum, 
therefore,  is  wrong,  first,  as  being  directly  subversive  of  the  principles 
of  republican  government;  second,  violative  of  the  Constitution  itself, 
and  not  to  be  entertained,  unless  expressly  provided  in  the  Constitu- 
tion, and,  third,  its  most  insidious  and  far-reaching  danger  may  be 
found  in  the  fact  that  it  is  made  to  begin  at  the  bottom  of  our  frame- 
work of  government  in  the  small  divisions,  and  thence  will  undermine 
the  entire  fabric." 

Here,  again,  the  federal  question  was  not  directly  discussed.  The 
constitutional  provisions  which  were  held  prohibitive,  were  state,  and 
not  federal.  However  much  or  little  we  may  agree  with  the  applica- 
tion in  these  decisions  of  the  constitutional  restrictions  as  invoked 
against  the  referendum,  the  reasoning  and  conclusion,  when  applied 
to  a  recall  of  Judges,  are  most  convincing.  The  destructive  effects  of  a 
Judicial  recall  upon  the  entire  judicial  department,  and,  therefore, 
upon  the  republican  form  of  government  which  is  guaranteed  by  the 
federal  constitution,  are  so  certain  and  so  direct,  that  the  Judicial 
recall  is  immeasurably  more  obnoxious  and  more  repugnant  to  consti- 
tutional restrictions,  than  could  be  the  interjection  of  the  referendum 
into  the  legislative  department,  or  the  recall  of  merely  administrative 
officers.  The  significance  and  importance  of  this  decision  of  the  Texas 
Criminal  Court  of  Appeal  are,  therefore,  not  lost,  but  rather  enforced, 
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by  two  Texas  decisions  which  were  handed  down  a  month  later.    [Note 
13.] 

On  May  30,  1911,  the  Texas  Civil  Court  of  Appeals  upheld  the 
recall  provision  in  the  same  Dallas  city  charter,  as  applied  to  an 
administrative  officer,  the  city  superintendent  of  schools,  and  on  June 
23rd  the  Texas  Supreme  Court  affirmed  that  decision  by  a  majority 
opinion  which  held  that  there  was  nothing  in  either  the  state  con- 
stitution or  the  federal  constitution  which  prohibited  the  enforcement 
of  such  a  measure.  That  decision  cannot  stand  as  an  authority  or 
precedent  Under  the  circumstances  surrounding  it,  it  is  discredited 
by  its  very  rendition.  The  Texas  state  constitution  is  as  prohibitive 
as  our  Minnesota  constitution  of  the  Institution  of  either  the  initiative, 
referendum  or  recall;  and  yet  the  announcement  of  the  proposition  that 
the  legislature  of  this  state  could  establish  either  the  initiative,  ref- 
erendum or  recall,  even  for  administrative  offices,  without  an  amend- 
ment to  the  state  constitution,  would  bring  a  laugh  of  scorn  from  all 
of  you,  be  you  progressives  or  reactionaries.  There  are  certain  signi- 
ficant circumstances  connected  with  the  rendering  of  this  majority  opin- 
ion in  this  last  Texas  case.  The  appeal  was  perfected,  argued,  sub- 
mitted and  decided  in  23  days  after  the  decision  of  the  lower  court, 
during  which  time  the  Arizona  question  was  being  most  hotly  dis- 
cussed in  Congress.  The  Texas  decision  appears  more  like  a  piece  of 
special  pleading,  intended  to  be  injected  into  the  Congressional  debate. 
It  is  safe  to  say  that  when  the  minority  of  the  Supreme  Court  file  the 
statement  of  the  grounds  for  their  dissent,  as  they  announce  they  will, 
the  reasons  will  be  placed  clearly  on  record  why  this  latest  decision 
upon  this  subject  is  a  forced  and  unfounded  one  and  why,  applying 
only  to  administrative  offices,  it  cannot  stand  as  an  authority,  either  in 
terms  or  by  analogy,  for  the  validity  of  any  constitutional  or  legis- 
lative provision  for  the  recall  of  Judges. 

BBOAIX  OF  JX7DICIAL  AND  OTHER  OFFIGKBS   GOMPABED. 

There  is  a  manifest  distinction,  in  principle  and  in  effect,  between 
a  recall  of  officers  who  are  purely  administrative  and  those  whose 
functions  are  Judicial.  A  candidate  for  a  legislative  office  goes  before 
the  people  upon  the  platforms  and  on  promises  as  to  what  particular 
measures,  policies  and  laws  he  will  favor  or  oppose.  He  does,  and 
may,  commit  himself  in  advance  to  those  firom  whom  he  seeks  election, 
as  to  the  Judgment  which  he  shall  pass  as  to  any  particular  measure 
or  issue  which  is  to  come  before  him,  and  as  to  the  specific  action 
which  he  shall  take.  Indeed,  he  does  and  may  agree  to  yield  to  the 
demand  of  the  electors  upon  questions  as  to  which  his  own  best  Judg- 
ment differs  with  that  of  the  electors.  He  may  and  does  become  the 
mere  spokesman  in  the  legislature,  of  the  wishes  and  demands  of  a 
temporary  majority.  It  is  not,  comparatively  speaking,  without  some 
show  of  reason  that  Justification  is  claimed  for  a  recall  in  the  case  of 
a  purely  legislative  or  administrative  officer.  But  when  the  same  prin- 
ciple is  attempted  to  be  applied  to  the  Judicial  office,  the  element  of 
Justification  is  entirely  lacking.    The  very  nature  of  the  Judicial  office 
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forbids  that  a  candidate  for  Judge  should  commit  himself  in  advance 
upon  any  question  which  is  likely  to  come  before  him  in  his  official 
capacity,  as  to  how  he  will  construe  a  constitution  or  statute,  or  whether 
or  not  he  will  enforce  by  his  decrees  any  certain  legislative  enactment 

It  is  not  consistent  with  the  office  of  Judge,  but  is  inconsistent  with 
it,  that  he  shall  represent  or  promise  to  represent  either  one  faction 
or  the  other  in  any  contraverted  issue  involving  the  interpretation  of  a 
statute,  or  involving  its  enforcement  as  against  constitutional  pro- 
hibitions or  limitations.  But  the  Judicial  recall  eliminates  all  ele- 
ments of  Judicial  consideration,  and  makes  of  a  Judge  a  mere  pup- 
pet, powerless  to  perform  his  duty,  and  compelled,  it  may  be,  under 
threat  of  the  recall  to  violate  the  duties  of  his  office.  For  example,  a 
Judge  decides  a  case  as  to  which,  without  understanding  the  law  or  the 
focts,  there  is  a  great  unanimity  of  feeling  in  the  general  public  as  to 
what  the  decision  should  be.  He  decides  it  upon  the  facts  presented  to 
him  in  legal  form  by  proper  evidence,  and  applying  the  law  conscien- 
tiously, renders  a  decision  which  meets  with  disfavor.  A  petition  for 
his  recall  is  filed.  The  issue  at  the  recall  election  is  the  decision  in 
question.  In  200  words  he  is  given  the  privilege  of  Justifying  himself 
in  a  matter  which  involves  the  careful  consideration  and  weighing  of 
important  and  perhaps  most  intricate  questions  of  constitutional  and 
common  law.  He  is  allowed  a  defense  which  makes  the  entire  proceed- 
ing a  f&rce.  He  ftills  of  re-election,  and  his  successor,  committed  in 
advancement  and  announcing  his  decision  in  advance,  takes  his  place. 
In  the  meantime,  the  Supreme  Court  affirms  the  decision  of  the  recalled 
Judge  on  all  essential  law  points,  but  for  special  reasons  it  happens 
that  a  new  trial  must  be  had.  The  new  trial  comes  before  the  newly- 
elected  Judge  who  must  now  decide  directly  against  the  law  as  declared 
by  the  highest  court  of  the  state,  or,  by  a  decision  which  is  incon- 
sistent with  the  promises,  express  and  implied,  made  before  his  elec- 
tion, subject  himself  to  a  recall.  Such  is  only  one  of  the  many  abuses 
which  would  be  brought  about  by  the  Judicial  recall,  and  which  would 
make  the  administration  of  Justice  a  travesty. 

It  not  infrequently  occurs, — (for  example,  you  will  never  forget 
the  attempted  "seven-senator"  bill  of  the  last  Minnesota  legislature, 
limiting  the  representation  of  senatorial  districts  regardless  of  popula- 
tion)— where  the  majority  or  the  representatives  of  the  majority  of 
the  people  of  the  entire  state  force  the  passage  of  a  law  which  is  un- 
popular with  the  people  of  some  Judicial  districts.  In  such  a  case,  a 
Judge  in  one  district  may  be  driven  to  the  alternative  of  coiistruing  a 
statute  against  his  conscience  and  Judgment  of  the  law,  in  order  to 
meet  the  local  demand,  or  submitting  to  a  recall.  No  such  embarrass- 
ments or  inconsistencies  are  brought  about  by  the  recall  of  adminis- 
trative or  legislative  officers. 

Judges,  though  chosen  by  a  majority,  cease,  when  once  in  office,  to 
be  the  servants  of  the  people.  The  right  of  domination  in  the  case 
of  Judges  is  not  properly  with  those  who  happen  to  have  in  the  first 
instance  the  right  of  selection.  After  induction  into  office,  the  Judge 
becomes  the  protector  and  adjudicator  for  the  whole  people.  He  is 
not  the  Judge,  much  less  the  servant,  for  the  majority  against  the 
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minority  of  TOtere.  He  reirreMiiti  the  minority,  as  well.  He  repreaenta 
the  weakest  class,  the  humblest  indiTidnal,  just  aa  much  aa,  and  even 
more  than,  he  represents  the  dominant  political  party  or  any  majority 
of  voters,  whether  they  be  under  the  influence,  for  the  time  being,  of 
the  laboring  or  of  the  monied  classes.  Daring  his  term  of  ofllce  he 
must  be  answerable  to  no  one  for  his  decrees  and  Judgments,  honestly 
rendered, — answerable  to  no  one,  except,  using  the  words  of  Chief 
Justice  Marshall,  to  his  conscience  and  to  his  Qod.  Speaking  of  the 
office  of  Judge,  Marshall  said: 
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'AdTert,  sir,  to  the  duties  of  a  Judge.  He  has  to  pass  between  the 
government  and  the  man  whom  that  government  is  prosecuting — ^be- 
tween the  most  powerful  individual  in  the  community  and  the  poorest 
and  most  unpopular.  It  is  of  the  last  importance  that  in  the  per- 
formance of  these  duties  he  should  observe  Uie  utmost  fairness.  Need 
I  press  the  necessity  of  this?  Does  not  every  man  feel  that  his  own 
personal  security  and  the  security  of  his  property  depend  upon  that 
fairness?  The  Judicial  department  comes  home  in  its  effects  to  every 
man!s  fireside;  it  passes  on  his  property,  his  reputation,  his  life,  his  all. 
Is  it  not  to  the  last  degree  Important  that  he  should  be  rendered  per- 
fectly and  completely  independent  with  nothing  to  control  him  but  Qod 
and  his  conscience?  ...  I  acknowledge  that  in  my  Judgment  the 
whole  good  which  may  grow  out  of  tlHs  convention,  be  it  what  It  may, 
will  never  compensate  for  the  evil  of  changing  the  Judicial  tenure  of 
office.  ...  I  have  always  thought  from  my  earliest  youth  till  now 
that  the  greatest  scourge  an  angry  Heaven  ever  inflicted  upon  an  un- 
grateful and  sinning  people  was  an  ignorant,  a  corrupt,  or  a  dependent 
Judiciary.' 
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The  Judicial  recall  is,  in  fact,  a  reactionary  measure,  proposed 
and  urged  not  by  either  of  the  two  great  political  parties,  nor  by  those 
conscientious  reformers  who,  independent  of  the  two  parties,  are  work- 
ing wisely  for  reform  and  progress.  It  is  a  reactionary  measure  at- 
tempted to  be  forced  upon  the  people  of  this  country  by  those  progres- 
sives who  are  misguided  and  misnamed.  For  those  who  deride  as 
"reactionary"  the  views  of  the  Constitution  framers,  Hamilton  and 
Madison,  and  the  views  of  the  real  Constitution  maker,  Marshall,  who 
by  his  decisions,  gave  to  our  Constitution,  and  at  the  same  time  to 
our  system  of  government,  stability  and  permanence,  I  would  like 
to  call  attention  to  the  opinion  of  an  up-to-date,  ideal  progressive,  as 
to  the  Judicial  recall, — the  historian,  educator  and  statesman,  the  rep- 
resentative leader  of  the  Democratic  party  to-day.  Governor  Woodrow 
Wilson  of  New  Jersey,  who  says: 

"The  recall  of  Judges  is  another  matter.  Judges  are  not  lawmak- 
ers. They  are  not  administrators.  Their  duty  Is  not  to  determine 
what  the  law  shall  be,  but  to  determine  what  the  law  is.  Their  inde- 
pendence, their  sense  of  dignity  and  of  freedom  is  of  the  first  con- 
sequence to  the  stability  of  the  state.  To  apply  to  them  the  principle 
of  the  recall  is  to  set  up  the  idea  that  the  determinations  of  what  the 
law  is  must  respond  to  popular  impulse  and  to  popular  Judgment.  It 
is  sui&cient  that  the  people  should  have  the  power  to  change  the  law 
when  they  will.  It  is  not  necessary  that  they  should  directly  influence 
by  threat  of  recall  those  who  merely  interpret  the  law  already  es- 
tablished." 
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Next,  firom  another  true  progressiye,  the  leader  and  successful 
standard-bearer  of  the  Republicans,  who.  In  the  performance  of  the 
duties  of  his  present  high  office,  has  always  retained  and  never  fUled 
to  display  at  every  crisis,  vigorously  but  Judicially,  the  staunch,  sturdy, 
fearless  independence  of  the  Judge.  Speaking  of  the  Judicial  recall. 
President  Taft,  the  other  day,  before  the  Conference  on  Reform  in 
Criminal  Law,  held  in  New  York,  spoke  as  follows  [Note  14]: 
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'Not  content  with  reducing  the  position  of  the  Judge  to  one  some- 
thing like  that  of  the  moderator  in  a  religious  assembly  or  the  presid- 
ing officer  of  a  political  convention,  the  Judge  is  to  be  made  still  less 
important  and  to  be  put  still  more  on  trial  and  to  assume  still  more 
the  character  of  a  defendant.  If  his  rulings  and  conduct  in  court  do 
not  suit  a  small  percentage  of  the  electors  of  his  district,  he  may  be 
compelled  to  submit  the  question  of  his  continuance  on  the  bench  dur- 
ing the  term  for  which  he  was  elected  to  an  election  for  recall,  in  which 
the  reason  for  his  recall  is  to  be  included  in  200  words  and  his  defense 
thereto  to  be  equally  brief." 

"It  can  hardly  be  said,  my  friends,  that  this  proposed  change,  if 
adopted,  will  give  him  greater  authority  or  power  for  usefulness  or 
constitute  a  reform  in  the  enforcement  of  the  criminal  law  of  tltis 
country.  Let  us  hope  that  the  strong  sense  of  humor  of  the  American 
people,  which  has  so  often  saved  them  from  the  dangers  of  dema- 
goguery,  will  not  be  lacking  in  respect  to  this  'nostrum.' 
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The  Judicial  recall  is  obnoxious  on  the  grounds  of  reason,  wisdom 
and  expediency.  More  than  that,  we  may  expect  that,  whenever  the 
question  shall  be  properly  presented  to  the  highest  court  in  the  land, 
it  will  be  held  that  such  a  measure  is  unenforcible  in  any  state  or  In 
any  Judicial  district  as  being  repugnant  to  our  Federal  Constitution 
and  to  our  Republican  form  of  government.    (Applause.) 
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THE  JUDICIAL  RECALL— A  FALLACY  REPUGNANT  TO 

CONSTITUTIONAL  GOVERNMENT 


By  Rome  G.  Brown, 

Attomey^t-Law,  Minneapolis,  Minn* 


Fallacious  Methods  of  Advocacy 

The  other  evening,  on  a  city  street  comer,  I  was  attracted  by 
a  hue  and  cry  and  by  discordant  notes  emanating  from  a  badly  played 
violin  in  the  hands  of  an  up-to-date  street  fakir  arotmd  whom,  drawn 
by  the  smoky  glare  reflected  by  an  improvised  torch  and  by  the  din 
of  voice  and  fiddle,  were  gathering  the  passersby  to  listen  to  the 
'*  lecture,"  guaranteed  free  to  everybody  and  to  be  followed  by  a  most 
extraordinary  "offer"  for  the  benefit  of  all  mankind.  In  high  sound- 
ing phrases,  smacking  of  all  the  medical  learning  from  ^Esculapius 
down  to  date,  but  with  quotations  from  standard  authorities  garbled 
and  distorted  into  perverted  meanings,  and  with  now  and  then  a 
homely  but  subtle  and  insidious  ad  hominem  appeal,  the  fakir  detailed 
most  of  the  physical  ills  with  which  the  human  body  is  afflicted  and 
alleged  symptoms  of  this  and  that  disease;  and,  having  scared  his 
hearers  into  a  receptive  mood,  he  launched  forth  with,  as  it  seemed 
to  their  excited  minds,  bursts  of  eloquent  and  impassioned  oratory. 
He  represented  the  average  human  being  as  an  object  of  piteous 
decrepitude  or  as  the  hopeless  subject  of  degenerating  tissues  and 
death  dealing  germs.  His  entire  argument  was  a  mass  of  unscientific 
exaggeration  of  known  evils  and  of  worse  ones  purely  imaginary. 
He  inveighed  against  all  the  medical  learning  of  the  day  and  against 
the  expert  knowledge  and  experience  of  those  recognized  as  authority 
in  the  science  of  hygiene,  medicine  and  surgery.  All  learning  and 
experience  as  shown  from  history  were  nothing.  The  wisdom  of  the 
fathers  was  merely  tradition  fotmded  in  error.  What  they  had 
wrought  out  and  handed  down,  the  greatest  discoveries  and  develop- 
ments of  the  science  of  safeguarding  human  life  and  health  which  had 
brought  the  human  race  to  the  highest  standard  of  scientific  warfare 
with  disease,  were  mere  mockeries  to  the  real  truth.     All  of  which, 
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and  more,  was  easily  proved  by  the  fact  that  the  present  systems 
of  treatment  were  unavailing  to  eradicate  disease,  that  men  still  con- 
tinued to  die  and  to  suffer  from  ills  which  brought,  and  at  all  times 
threatened,  incapacity  and  death.  Having  thtis  demonstrated  his 
major  premise,  and  at  the  same  time  all  the  other  assumed  elements 
of  his  syllogism,  he  reaches  down  and  .brings  forth  a  Uttle  sealed  box 
marked  "The  People's  Own  Cure — a  Progressive  Remedy;"  and 
asserts  his  assumed  conclusion  that  this  remedy,  by  its  virtues,  as 
demonstrated  by  its  label,  is  the  final  and  only  true  solution  of  the 
problems  of  human  illness.  Incredulous  as  I  had  been,  I  seemed  to 
become  changed  from  merely  a  curious  listener  to  a  submissive  patient. 
Temporarily,  through  a  sort  of  mental  indolence,  the  high-sounding, 
oft-repeated  periods  of  the  phrase  maker  had  seemed  almost  to  benumb 
my  reason  and  to  send  me  hopelessly  groping  after  new  means  of 
self-protection,  for  which  I  was  accustomed,  in  my  sanei  moments, 
to  rely  upon  a  fund  of  knowledge  slowly  accumulated  by  careful 
study  and  experience.  Healthy  as  I  supposed. I  was  beyond  the 
average  man  of  my  age,  I  felt,  for  the  first  time,  tmusual  dimness  of 
vision,  a  weakness  in  my  back,  defects  in  my  breathing,  a  ntmibness 
in  my  feet  and  limbs  and  a  new  sensation  of  heart  palpitation.  How 
had  that  fool  of  a  life  insurance  medical  examiner  recently  passed 
me  as  soimd?  I  had  now  a  chance  at  least  to  make  good;  and  it  was 
only  shortly  before  I  came  to  myself  that  I,  too,  was  reaching  into 
my  pocket  to  join  the  crowd  in  bujdng  and  partaking  of  this  allttring 
**cure-aU,"  thus  suddenly  and  adroitly  flashed  upon  them,  without 
analysis  and  without  any  assurance  of  its  nature  or  eflFects,  except 
as  conveyed  by  its  seductive  label. 

Not  for  the  purpose  merely  of  indulging  in  a  figure  of  speech, 
not  merely  to  reduce  ai?  answering  argument  to  terms  of  ridicule, 
much  less  to  exploit  my  sense  of  himior — on  the  contrary,  as  a  care- 
fully deliberated  illustration  of  the  methods  commonly  employed  in 
advocating  the  measures  of  the  Judicial  Recall — I  offer  this  example  of 
the  up-to-date  nostrum  vendor.  Like  the  advocates  of  those  meas- 
ures, he  defies  the  experience  of  all  history,  he  carps  at  all  established 
institutions,  pictiu^es  all  progress  as  a  delusion  of  stilted  ignorance 
and  brands  as  "reactionary**  aU  those  who  hesitate  or  refuse  to  attach 
themselves  to  his  newly  discovered  panacea,  brought  now  for  the  first 
time  in  modem  history  to  pubUc  attention  under  the  enticing  title 
of  a  "progressive**  remedy.     No  real  diagnosis,  no  scientific  study 
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or  coD^deration  of  the  nature  of  the  functions  of  the  system  to  which 
it  is  to  be  applied,  no  scientific  study  of  remedial  agencies,  no  test 
or  examination  of  the  medicine,  whether  it  be  a  compotmd  or  a  single 
element,  no  deliberate  consideration  of  the  necessary  or  possible 
effects  of  its  application — only  a  cry  of  pain  and  a  jump  in  the  dark — 
these  are  the  characteristics  of  the  methods  employed  by  exhorters 
for  the  Judicial  Recall  in  presenting  their  vicious  but  seductive  fal- 
lacy, a  fallacy  which  is  repugnant  to  constitutional  government. 

An  examination  of  the  considerations  which  have  been  urged  for 
the  Judicial  Recall,  whether  it  be  the  Recall  of  Judges  or  of  Judicial 
Decisions,  and  whether  made  by  an  ex-President  or  by  United  States 
senators,  arrogating  to  their  peculiar  views  the  exclusive  right  to  the 
title  of  "progressive,"  shows,  without  exception,  the  adoption  of  the 
street  vendor's  methods.  They  all  dwell  upon  and  exaggerate  the 
existence  of  error,  injustice,  imperfections  in  the  administration  of 
justice  or  in  the  personnel  of  the  judiciary,  breathe  distrust  for  exist- 
ing conditions  and  disrespect  for  present  institutions  and  incite  dis- 
content among  all  the  restless  elements  of  the  unthinking  and  the 
untaught;  and  thereby  confront  large  masses  of  the  people  with  their 
first  lessons  in  constitutional  government,  administered  in  the  form  of 
demagogic  tirades  poured  forth  not  only  against  our  federal  and  state 
constitutions  but  against  any  form  of  constitutional  government. 
At  the  very  time  of  the  greatest  sensitiveness  of  public  feeling,  at  a 
period  most  critical,  because  of  the  unsettled  condition  of  public 
opinion  on  great  political,  economic  and  social  questions,  these  pre- 
tending teachers  of  the  midtitude,  who,  as  citizens  and  as  oflBce  hold- 
ers in  various  capacities,  have  sworn  to  support  the  government  of 
the  United  States  and  its  constitution,  are  insidiously  filching  from 
the  minds  of  those  taught  in  the  principles  of  constitutional  govern- 
ment and  traducing  to  those  yet  untaught,  the  fundamental  and  vital 
principles  and  axioms  which  are  the  very  basis  of  our  republican  form 
of  government.  They  distort  precedent,  misquote  authority  and 
misrepresent  the  purposes  for  which  our  government  was  framed. 
They  replace  justifiable  feelings  of  contentment  and  prosperity  with 
discontent  and  conviction  of  prevalent  social  and  industrial  injustice. 
They  even  extend  their  exaggeration  of  unnecessary  evils  to  the 
highest  fountain  of  justice  that  has  ever  existed  under  any  himian 
form  of  government,  to  that  court  which,  under  our  constitution, 
stands  as  the  final  protection  against  injustice,  as  to  which  court  the 
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humblest  citizai  of  the  land  may  feel  that,  as  stated  by  our  former 
minister  to  England,  Edward  J.  Phelps, 

If  oppression  and  wrong  should  gain  the  ascendancy,  and  injustice  stalk 
abroad  in  the  land,  and  all  else  fail  him;  nevertheless  his  humblest  roof,  and  all 
things  that  are  sheltered  beneath  it,  would  find,  somehow,  someway,  a  fmal  refuge 
and  protection  in  the  Supreme  Court  of  the  United  States. 

It  is  this  court  which  Rufus  Choate,  in  his  speech  before  the 
Constitutional  Convention  in  Massachusetts  in  1853,  presented  to 
those  who  were  crying  for  unrestrained  and  unlimited  power  of  the 
people  as  the  final  bulwark  of  law  and  justice,  guaranteed  by  our 
constitution  to  every  citizen — a.  court,  as  he  said. 

Appropriated  to  justice,  to  security,  to  reason,  to  restraint;  where  there  is 
no  respect  of  persons;  where  will  is  nothing  and  power  is  nothing  and  numbers 
are  nothing,  and  all  are  equal  and  all  secure  before  the  law. 

Without  admitting  the  evils  enumerated  and  assumed  by  the 
advocates  of  the  Judicial  Recall  as  a  justification  and  final  argument 
for  their  proposition,  I  would  begin  where  they  leave  off.  I  would 
assimie,  for  the  purpose  of  argument,  the  existence  of  many  of  the 
evils  which  they  relate.  I  would  remind  them  that  the  best  elements 
of  the  national  and  state  bars  are  seriously  and  energetically  working 
for  practical  reforms  in  legal  procedure,  in  the  nnanner  of  the 
selection  of  judges,  and  in  the  prevention  of  delays  and  against  the 
miscarriage  of  justice,  and  this,  too,  by  feasible  and  constitutional 
measures  and  by  every  constructive  and  really  progressive  method 
which  can  be  devised;  and  that  the  fact  that  satisfactory  remedies 
have  not  yet  been  attained,  is  not  the  fault  of  the  bench  or  of  the  bar, 
whose  leaders  have  for  years  been  urging  upon  the  people,  through 
the  legislatures,  fully  formulated  and  efficient  remedial  measures. 
The  fault  lies  with  the  people  themselves,  whose  direct  representa- 
tives in  the  legislatures,  national  and  state,  refuse  properly  to  con- 
sider and  act  upon  proposed  laws  of  authenticated  and  undeniable 
efiicacy.  The  failure  or  absence  of  remedy  in  no  degree  constitutes 
a  justification  for  the  application  of  the  drastic  and  suicidal  measures 
involved  in  the  Judicial  Recall. 

Contrary  to  the  methods  of  the  Recall  advocate,  let  us  bring  our- 
selves back,  first,  to  a  consideration  of  the  nature  and  fimctions 
of  the  system  to  which  this  tmtried  specific  has  been  prescribed. 
Then  let  us  examine  the  real  character  of  the  proposed  remedy  itself. 
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By  no  other  method  can  its  desirability  or  its  efficacy  be  determined. 
By  no  such  method  has  it  ever  been  presented  by  its  advocates.  It 
wBl  appear  that  the  proposition  of  the  Judicial  Recall,  whether  in  the 
ixm  of  the  Recall  of  Judges  or  of  Judicial  Decisions,  is  not  one  of 
remedy  for  existing  evils,  but  is  an  attack  upon  constitutional  govern- 
ment itself;  for  it  strikes  at  the  very  keystone  upon  the  stability  of 
which  depends  our  present  form,  or  any  form,  of  constitutional 
government. 

The  Nature  and  Functions  op  Our  Constitutional 

Government 

To  discuss  comprehensively  the  questions  involved  would  be 
to  repeat  and  enlarge  upon  great  constitutional  authorities  who  have 
presented,  in  general  and  in  detail,  the  growth,  nature  and  extent  of 
constitutional  fimctions  including  those  of  the  judiciary.  In  brief 
outline,  let  us  here  recall  some  great  demonstrated  truths  as  we 
examine  the  fallacies  of  the  advocates  of  the  Judicial  Recall  in  the 
assumptions  which  they  make  as  to  the  nature  and  functions  of  our 
constitutional  form  of  government. 

The  Fallacy  of  Disregarding  Human  Fallibility 

The  first  and  most  inexcusable  fallacy  is  the  assumption  that  the 
existence  of  evils,  political,  economic  or  judicial,  arising  in  connection 
with  this  or  that  department  of  government,  is  necessarily  an  indict- 
ment of  the  administration  of  the  government,  of  the  particular 
department  in  connection  with  which  the  evils  are  fotmd  to  exist, 
or  of  the  government  itself.  Such  assumption  disregards  the  ever 
present  and  irremediable  element  of  htiman  imperfection.  It  is  not 
and  never  can  be  within  the  power  of  man,  at  any  stage  of  civilization, 
to  establish,  maintain  and  administer  any  institution,  governmental, 
sociological,  industrial  or  otherwise,  free  or  even  substantially  free 
from  incidental  oppression,  injustice  and  inequality,  or  from  sacrifice, 
to  some  degree,  of  natural  and  theoretical  rights  of  person  and  of 
property.  The  crudest  sodal  compact  involves,  to  a  greater  or  less 
extent,  sacrifice.  The  most  perfect  form  of  government  must  involve 
the  same  sort  of  sacrifice  and,  with  its  human  element,  also  many 
evils,  both  those  avoidable  and  those  unavoidable,  evils  which  in 
their  concrete  application  instance  injustice,  inequality  and  even 
oppression.     The  merits  of  any  particular  form  of  government  or 
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of  its  administration,  therefore,  are  not  decided  by  the  fact  of  the 
existence  or  non-existence  ot  this  or  that  evil,  nor  from  the  presence 
or  absence  of  this  or  that  instance  of  injustice,  inequality  or  oppres- 
sion. The  question  is:  In  view  of  the  experience  of  mankind  as 
known  by  the  history  of  governments,  what  form,  and  what  pro- 
visions of  ftmdamental  law,  will  in  the  end  most  tend  to  diminish  the 
classes  or  instances  of  evil?  Under  what  system  may  the  natural 
evolutionary  processes  of  change,  by  the  guidance  of  intelligent 
efforts  for  reform  and  progress,  best  and  furthest  work  out  in  the 
direction  of  tmiversal  freedom,  equality  and  justice? 

The  fathers  of  our  constitution  did  not  predict  or  expect  a 
'pedect  government  free  from  the  results  of  htunan  error  in  its  admin- 
istration. The  constitution  was  established,  not  with  the  expectation 
of  forming  a  "perfect"  union,  but  a  "more  perfect"  tmion,  and  to 
establish — not  finally  and  without  exceptional  failure,  but  in  general, 
'SO  far  as  human  foresight  and  experience  could  provide — ^justice, 
domestic  tranquilUty,  means  of  conmion  defence,  the  blessings  of 
liberty  to  ourselves  and  posterity  and  to  provide  the  best  means  for 
working  out,  with  all  the  vicissitudes  of  success  and  failure,  those 
blessings  of  liberty.  Its  object  was  to  establish  a  government  which 
should  in  the  long  run,  all  things  considered,  be  most  conducive 
'to  "promote  the  general  welfare"  of  the  people  who  should  live 
under  it. 

That  the  accomplishment  of  these  purposes  is  best  assured 
•by  our  constitution  is  taught  by  the  science  of  government,  by 
experience  and  by  authority.  Gladstone  characterized  our  consti- 
tution as  "The  most  wonderful  work  ever  struck  off  at  a  given  time 
by  the  brain  and  purpose  of  man."  No  change  in  the  essential  form 
of  government,  no  fundamental  constitutional  change,  can  be  justified 
on  the  plea  of  the  existence  of  unremedied  or  even  irremediable 
evils.    As  expressed  in  the  words  of  Lincoln: 

Before  entering  upon  so  grave  a  matter  as  the  destruction  of  our  national 
fabric,  with  all  its  benefits,  its  memories  and  its  hopes,  would  it  not  be  wise  to 
ascertain  precisely  why  we  do  it?  WiU  you  hazard  so  desperate  a  step  while  them 
js  any  possibility  that  any  portion  of  the  ills  you  fly  from  have  no  teal  existence? 
Will  you,  while  the  certain  ills  you  fly  to  are  greater  than  all  the  real  ones  you 
fly  from — will  you  risk  the  commission  of  so  fearful  a  mistake? 

Appeals  to  popular  prejudice  inducing  unrest  and  discontent 
ftt  existing  evils,  ^ould  be  met  with  distrust.     Clamors  for  the 
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"rights"  of  the  people  should  be  checked  with  a  steadfast  but  more 
altruistic  regard  for  the  preservation  of  the  constitution  which  was 
expressly  established  to  safeguard  those  rights.  There  should  be 
kept  in  mind  the  warning  of  Hamilton  when  he  said: 

A  dangerous  ambition  more  often  lurks  behind  the  specious  mask  of  zeal 
for  the  rights  of  the  people  than  under  the  forbidden  appearance  of  zeal  for  the 
firmness  and  efficiency  of  government.  History  will  teach  us  that  the  former  has 
fotmd  a  much  more  certain  road  to  the  introduction  to  despotism  than  the  latter, 
and  that  of  those  men  who  have  overturned  the  liberties  of  republics  the  greatest 
number  have  begun  their  career  by  paying  an  obsequious  court  to  the  people; 
oommencing  demagogues  and  ending  tyrants. 

The  Fallacy  of  Pure  Democracy 

The  fundamental  fallacy  of  the  Judicial  Recall  is  the  assumption 
that  the  object  of  our  form  of  government  and  the  goal  toward  which 
its  administration  should  work  are  the  estabUshment  and  promotion 
of  a  government  directly  by  the  people,  in  which  the  will  of  the  major- 
ity, as  expressed  at  the  polls,  should  at  all  times  receive  the  nearest 
possible  immediate  respor^se  through  the  machinery  of  the  different 
departments  by  which  the  powers  of  government  are  administered. 
The  assumption  is,  not  merely  that  ours  was  to  be  a  government 
generally  democratic  in  form  and  in  essence,  but  that  in  fact  it  was 
intended  to  be  one  of  ptire  democracy;  and  that  any  substantial 
check  or  restraint  upon  the  responsiveness  by  governmental  depart- 
ments to  the  will  of  the  people  expressed  through  their  majorities 
from  time  to  time,  are,  when  shown  by  experience  to  be  real  checks 
and  hindrances,  imperfections,  the  immediate  or  gradual  elimina- 
tion of  which  should  be  the  chief  object  of  any  reform  movement 
which  is  entitled  to  be  denominated  "progressive."  It  is  the  presen- 
tation of  this  fallacy,  regarding  the  fundamental  object  of  our  system 
of  government,  to  the  individual  voter,  whom  this  fallacy  places 
upon  a  pedestal,  as  the  direct  representative  of  the  democratic  idea 
of  "sovereignty"  and  whose  sovereign  rights  the  same  fallacy  has 
assumed  to  have  been  usurped, — it  is  this  fallacy  which  is  the  root 
of  all  the  misinformation,  misunderstanding,  deceit  and  illusion 
which  have  given  the  Judicial  Recall  its  seeming  poptdarity.  Its 
falsity,  however,  is  demonstrated  by  even  the  most  superficial  con- 
sideration of  the  nature  and  character  of  our  form  of  government, 
of  the  functions  of  its  different  departments,  and  of  the  objects  and 
efficiency  of  our  constitution. 
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Our  government  Is  a  democracy,  but  it  is  a  constitutional  democ- 
racy; and  the  very  object  of  the  constitutional  feature  is  to  place 
in  the  way  of  the  sovereign  people  those  limitations,  checks  and 
balances  which,  while  not  preventing  enforcement  of  the  will  of  the 
sovereign  people,  should  insure  the  wise  and  deliberate  exercise  only 
of  wise  and  deliberate,  and  therefore  properly  restrained,  sovereign 
authority.  Its  primary  object  was  to  prevent  the  immediate  enforce- 
ment of  the  unrestrained,  tmchecked  and  unlimited  will  of  the  major- 
ity, whether  expressed  at  the  polls  or  otherwise.  Sovereignty  in- 
vested in  a  single  person  or  in  a  few,  passing,  without  consideration 
of  other  distinctions,  by  inheritance,  checked  only  by  promises  of 
respect  for  individual  rights, — ^promises  wrested  from  the  sovereignty 
by  force  of  arms,  as  were  those  of  our  Bill  of  Rights  from  King  John 
at  Runnymede,  rights,  however,  vouchsafed  only  by  ties  of  tradition 
or  by  precedent, — constituted  the  tyranny  of  monarchy,  the  evils 
and  abuses  of  which,  fresh  in  the  minds  of  our  constitution  makers, 
rendered  it  abhorrent  to  them. 

But,  learned  in  the  history  of  nations  and  conscious  of  the 
fate  of  states  subjected  to  the  unrestrained  will  of  the  people, 
they  saw  another  danger  to  be  avoided,  greater  than  that  of  the  tyr- 
anny of  monarchy.  Our  government  must  insure  to  its  people 
not  only  the  blessings  of  liberty,  not  only  the  natural  right  of 
dominance  by  the  people  as  sovereign,  but  it  must  safeguard  for- 
ever those  blessings  and  rights  by  a  form  of  government  adapted  to 
that  ptupose,  and  the  stability  of  which  should,  as  far  as  human 
intelligence  could  provide,  be  made  certain  against  the  self-destruc- 
tive elements  inevitably  accompanied  by  an  absence  of  proper  checks, 
limitations  and  balances,  upon  even  the  sovereign  power  of  the  people. 
They  were  not  satisfied  to  leave  such  checks  and  limitations  to  rest 
upon  precedent  and  to  be  presented  by  analogy  or  implication  from 
the  recorded  history  of  events.  They  must  be  expressed  and  recorded 
as  the  supreme  law  of  the  nation,  paramoimt  to  the  will  of  the 
sovereign  power  and  to  the  will  of  its  representative  governmental 
departments.  In  their  wisdom  they  saw  in  this  express  and  written^ 
fundamental  and  paramoimt  law  the  only  sure  and  safe  protection 
against  the  dangers  of  the  tyranny  of  democracy.  Recognizing  the 
fact  that,  with  further  industrial,  economical  and  social  development, 
the  ftmdamental  law  thus  established  might  not  be  sufficiently 
elastic  for  the  necessary  adaptation,  they  provided  for  amendment 
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by  a  method,  slow  but  not  cumbersome,  as  facile  and  speedy  as  could 
be  consistent  with  deliberate  and  well  considered  action  and  therefore 
with  the  necessary  safeguards  against  the  results  of  caprice,  temporary 
passion  or  prejudice.  While  exercising  the  greatest  wisdom  of  their 
times,  they  bowed  wisely  and  consistently  to  the  wisdom  of  future 
generations,  but  only  to  a  wisdom  which  reaches  and  acts  upon  sound 
judgment,  as  their  judgments  were  then  pronounced,  after  dispas- 
sionate contemplation,  deUberation  and  discussion  of  facts,  theory 
and  precedent. 

The  government  established  is  a  government  "by  the  people." 
It  is  the  nearest  to  a  government  by  majorities  that  can  be  established 
consistent  with  the  necessary  elements  of  stability  and  the  safeguard- 
ing against  tyranny,  which  safeguards  can  only  be  retained  by  the 
constitutional  checks  and  limitations  upon  the  exercise  of  the  sover- 
eign authority  and  of  the  powers  of  its  representative  departments 
in  the  government.  Any  measiu«  which,  Uke  the  Judicial  Recall, 
ignores  these  safeguards  or  their  necessity  is  subversive. 

Daniel  Webster  said  in  1848: 

Whoever  says,  or  speaks  as  if  he  thought,  that  anybody  looks  to  any  other 
source  of  political  power  in  this  country  than  the  people  must  have  a  strong  and 
wild  imagination  for  he  sees  nothing  but  the  creations  of  his  own  fancy.  He 
stares  at  phantoms.  Let  all  admit  what  none  deny,  that  the  only  source  of  polit-* 
ical  power  in  this  country  is  the  people.  Let  us  admit  that  they  are  sovereign 
for  they  are  so,  that  is  to  say,  the  aggregate  community,  the  collected  will  of  the 
people,  is  sovereign. 

Abraham  Lincoln  said: 

A  majority  held  in  restraint  by  constitutional  checks  and  limitations,  always 
changing  easily  with  deliberate  changes  of  popular  opinion  and  sentiment  is  the 
only  true  sovereign  of  a  free  people.  Whoever  rejects  it  does  of  necessity  fly  to 
anarchy  or  despotism. 

Quoting  these  words  from  Lincoln,  Senator  EUhu  Root  at 
the  recent  Chicago  convention  said: 

That  covenant  (the  Bill  of  Rights)  between  power  and  weakness  is  the  chief 
basis  of  American  prosperity,  American  progress,  and  American  liberty.     .     . 

We  know  that  there  is  no  safe  course  in  the  life  of  men  or  of  nations  except 
to  establish  and  to  follow  declared  principles  of  conduct.  There  is  a  divine 
principle  of  justice  which  men  cannot  make  or  unmake,  which  is  above  all  govern- 
ments, above  all  legislation,  above  all  majorities.  The  limitations  upon  arbitrary 
power,  and  the  prohibitions  of  the  Bill  of  Rights  which  protect  liberty  and  insure 
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justice,  cannot  be  enforced  except  through  the  determinations  of  an  independent 
and  courageous  judiciary.     .     .     . 

So  the  three  departments,  the  executive,  legislative  and  judicial,, 
were  established,  each  separate  from  and  independent  of  the  others* 
No  changing  whim  of  the  people  could,  even  in  two  years,  change  the 
entire  legislative  representation,  for  the  senate  could  not  be  entirely 
changed  except  after  six  years.  It  vested  in  the  legislative  department 
certain  specified  powers  and  expressly  prohibited  the  exercise  of 
other  powers  by  either  the  federal  or  the  state  governments,  expressly 
reserving  to  the  states  respectively,  or  to  the  people,  all  powers  not 
so  expressly  delegated  to  the  United  States  nor  prohibited  to  the 
states.  In  order  to  avoid  the  oppression  of  the  tyranny  of  imdeliber- 
ate  or  capricious  actions  by  the  sovereign  people,  it  was  directly  and 
expressly  provided  in  section  9,  Article  1,  against  the  suspending  of 
the  privilege  of  the  writ  of  habeas  corpus  and  the  passing  of  bills  of 
attainder  or  ex  post  facto  laws,  against  the  levying  of  disproportionate 
taxes  and  of  duties  upon  articles  exported  between  these  states; 
prohibiting  any  state  from  enforcing  any  law  impairing  the  obliga- 
tion of  contracts,  and  from  levying  any  impost  or  duty.  And,  later 
by  amendments,  the  same  supreme  law  prohibited  the  congress  from 
interfering  with  the  establishment  and  free  exercise  of  religion,  with 
freedom  of  speech  and  of  the  press,  or  the  right  of  people  peaceably  to 
assemble  and  to  petition  for  redress  of  grievances;  against  the  quar- 
tering of  soldiers  in  any  house  without  the  consent  of  the  owner,  the 
violation  of  the  security  of  person  and  property  against  unreasonable 
searches  and  seizures  without  warrants  properly  verified  and  issued, 
depriving  any  person  of  his  life,  liberty  or  property  without  due 
process  of  law,  and  the  taking  of  private  property  for  public  use  with- 
out compensation ;  and  insuring  the  right  of  trial  by  a  jury  for  criminal 
prosecutions  and  the  protection  of  the  accused  against  arbitrary  and 
illegal  punishment,  the  prohibition  of  excessive  bail,  of  excessive  fines 
and  cruel  punishments;  the  prohibition  of  slavery  or  involimtary 
servitude  at  any  place  within  the  jurisdiction  of  the  United  States; 
and  further  prohibiting  any  state  from  making  or  enforcing  any  laws 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States,  or  which  shall  deprive  any  person  of  his  life,  liberty 
or  property  without  due  process  of  law,  or  from  den3ang  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  law;  and  prohibiting 
either  the  United  States  or  any  state  from  denying  or  abridging  the 
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Tights  of  citizens  on  account  of  race,  color  or  previous  condition  of 
servitude. 

Read  and  consider  these  limitations,  take  any  one  of  them  and, 
as  an  individual,  ask  yourself  seriously  the  question  whether  you, 
yourself,  from  considerations  of  your  own  selfish  interest,  would 
willingly  and  deliberately  hazard  the  risk  of  giving  up  forever  the 
safeguard  to  your  life  and  liberty  expressly  vouchsafed  by  the  pro- 
tective provisions  thus  established  as  the  law  of  the  land,  which  no 
legislattare  and  which  no  majority  of  the  people  may  ever  capriciously 
set  aside.  If  you  happen  to  feel  no  selfish  need  of  such  protection, 
then  consider  the  question  as  one  touching  your  own  posterity,  or 
as  one  concerning  the  entire  citizenship  of  this  repubUc  and  those 
who  shall  come  after  them,  and  at  the  same  time  concerning  the 
very  integrity  of  the  government  under  which  you  and  yours,  and 
they  and  theirs,  are  to  live.  Not  until  you  have  brought  yoiu-self 
to  the  conclusion  that,  not  merely  one  or  a  few  of  such  limitations, 
but  each  and  all  of  them,  without  exception,  are  tmnecessary  and 
unwise,  and  that  they,  each  and  all,  may  at  any  time  be  disregarded, 
— not  imtil  then  can  you  be  a  consistent  supporter  of  the  Judicial 
Recall.  These  are  questions  which  are,  as  is  the  question  here  tmder 
consideration,  finally  answered  in  only  one  way  by  any  citizen  who 
has  calmly  considered  all  the  facts  pertaining  to  the  issue  and  whose 
conclusion  is  the  result  of  cool,  deliberate  and  impartial  judgment. 

These  are  some  of  the  limitations  placed  upon  the  legislative 
IX)wers  of  the  people  in  the  federal  constitution,  as  similar  limitations 
have  been  placed  in  all  state  constitutions,  for  the  very  reason  that 
the  judgment  and  discretion  of  the  people  could  not,  at  all  times, 
and  without  restraint  and  limitations,  be  relied  upon,  especially  in 
times  of  agitation  and  in  times  of  poUtical  or  economic  crisis.  The 
necessary  safeguards  could  be  insured  only  by  these  express  limitations 
upon  the  power  of  the  sovereign  people  to  legislate,  and  upon  the  privi- 
lege of  the  people  to  have  legislation  enforced. 

The  fimctions,  powers  and  duties  of  the  executive  department 
and  of  its  members  were  set  forth  and  limited  by  express  provisions. 

By  the  same  constitution,  as  by  similar  provisions  in  aU  state 
constitutions,  there  was  also  established  a  third  department  of  govern- 
ment, the  judicial,  with  certain  express  original  jurisdiction  and 
with  such  appellate  jurisdiction,  both  as  to  law  and  fact,  as  should 
be  provided  by  the  legislative  department.  And  by  the  same  in- 
strument it  was  provided  (Art.  vi)  that, 
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This  constitution  .  .  .  shall  be  the  supreme  law  of  the  land;  and  the 
judges  in  every  state  shall  be  bound  thereby,  anything  in  tk?  constitution  or 
laws  of  any  state  to  the  contrary  notwithstanding. 

And  finally,  it  was  expressly  provided  (Art.  vi)  that, 

The  senators  and  representatives  before  mentioned,  and  the  members  of  the 
several  state  legislatures  and  all  executive  and  judicial  officers,  both  of  the  United 
States  and  of  the  several  states,  shall  be  bound  by  oath  or  affirmation  to  support 
this  constitution. 

Such  are  the  nature,  purpose  and  effect  of  the  provisions  defining 
the  functions  of  our  constitutional  government;  and  it  is  in  respect  to 
these  and  similar  provisions  that  it  differs  upon  the  one  hand  from  a 
monarchy  and  upon  the  other  hand  from  a  pure  democracy.  While 
it  is  a  government  by  the  people,  it  is  a  government  of  checks  upon 
the  unrestrained  exercise  of  sovereign  authority.  Its  making  was 
the  freest  possible  from  any  passion  or  prejudice.     In  the  words  of 

Jay: 

Men  who  possessed  the  confidence  of  the  people,  and  many  of  whom  had 
become  highly  distinguished  for  their  patriotism,  virtue  and  wisdom  in  times 
which  tried  the  minds  and  hearts  of  men,  imdertook  the  arduous  task  in  the  mild 
season  of  peace,  with  minds  unoccupied  with  other  subjects.  They  passed  many 
months  in  cool,  uninterrupted  and  daily  consultation,  and  finally,  without  having 
been  awed  by  power  or  influenced  by  any  passions  except  for  love  of  their  country, 
they  presented  and  recommended  to  the  people  the  plan  produced  by  their  joint 
and  very  unanimous  councils. 

Their  combined  learning  in  the  science  of  government  has  not 
been  equaled  by  any  body  of  men  ever  assembled  for  the  same  or 
similar  purpose.    As  expressed  by  Hamilton : 

If  it  had  been  found  impK)ssible  to  have  devised  models  of  a  more  perfect 
structure  then  the  enlightened  friends  of  liberty  would  have  been  obliged  to  have 
abandoned  that  species  of  government  as  indefensible.  The  science  of  politics, 
however,  like  most  other  sciences,  has  received  great  improvement.  The  efficacy 
of  various  principles  is  now  well  understood  which  were  either  not  known  or 
imperfectly  known  to  the  ancients.  The  distributions  of  powers  into  distinct 
departments,  the  introduction  of  legislative  balances  and  checks,  the  institution 
of  courts  holding  their  offices  during  good  behavior,  the  representation  of  the  people 
in  the  legislatures,  by  deputies  of  their  own  election — ^these  are  wholly  new  dis- 
coveries, or  have  made  their  principal  progress  toward  perfection  in  modem 
times.  They  are  the  means  and  power  by  which  the  excellencies  of  representative 
government  may  be  retained,  and  its  imperfections  lessened  or  avoided.     .    •     . 

They  heeded  and  applied  the  warnings  of  authority  and  of  experi- 
ence.    The  details  of  their  structure  varied  from  the  ideal  oiily  in 
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so  far  as  hard  experience  and  wise  precept  showed  to  them  the 
necessity  of  restraining  safegttards  in  order  to  insure  practicability 
and  stability. 

Aristotle,  nearly  four  centuries  before  the  Christian  era,  said: 

One  species  of  democracy  is  where  the  public  offices  are  open  to  every  citizen 
and  the  law  is  supreme.  Another  species  of  democracy  is  where  the  public  offices 
are  open  to  every  citizen,  but  where  the  people  and  not  the  law  is  supreme.  The 
latter  state  of  things  occurs  when  the  government  is  administered  by  psephismata 
(by  popular  vote)  and  not  according  to  laws,  and  it  is  produced  by  the  influence 
of  the  demagogues.  .  .  .  But  where  the  laws  are  not  supreme,  demagogues 
arise;  for  the  people  become  as  it  were  a  compound  monarch,  each  individual 
being  only  invested  with  power  as  a  member  of  the  sovereign  body;  and  a  people 
of  this  sort,  as  ii  they  were  a  monarch,  seek  to  exercise  a  monarchial  power  in 
order  that  they  may  not  be  governed  by  the  law,  and  they  asstune  the  character 
of  a  despot;  wherefore  flatterers  are  in  honor  with  them.  A  democracy  of  this  sort 
is  analogous  to  a  tjrranny  (or  despotism  among  monarchies).  Thus  the  character 
of  the  government  is  the  same  in  both,  and  both  tyrannize  over  the  superior 
classes,  and  psephismata  are  in  the  democracy  what  special  ordinances  are  in 
the  despotism.  Moreover,  the  demagogue  in  the  democracy  corresponds  to  the 
flatterer  (or  courtier)  of  the  despot;  and  each  of  these  classes  of  persons  is  the 
most  powerful  under  their  respective  governments.  It  is  to  be  remarked  that  the 
demagogues  are,  by  referring  everything  to  the  people,  the  cause  of  the  govern- 
ment being  administered  by  psephismata,  and  not  according  to  laws,  since  their 
power  is  increased  by  an  increase  of  the  power  of  the  people,  whose  opinions  they 
command.  The  demagogues  likewise  attack  the  magistrates,  and  say  that 
the  people  ought  to  decide  and  since  the  people  willingly  accept  the  decision,  the 
power  of  all  the  magistrates  is  destroyed.  Accordingly,  it  seems  to  have  been 
justly  said  that  a  democracy  of  this  sort  is  not  entitled  to  the  name  of  a  constitu- 
tion, for  where  the  laws  are  not  supreme,  there  is  no  constitution.  In  order  that 
there  should  be  a  constitution,  it  is  necessary  that  the  government  should  be 
administered  according  to  the  laws,  and  that  the  magistrates  and  constituted 
authorities  should  decide  in  the  individual  cases  respecting  the  application  of 
them. 

Burke,  in  his  reflections  on  the  French  Revolution,  said: 

Until  now  we  have  seen  no  example  of  considerable  democracies.  The 
ancients  were  better  acquainted  with  them.  Not  being  wholly  imread  in  the 
authors  who  have  seen  the  most  of  these  constitutions,  and  who  best  understood 
them,  I  cannot  help  concurring  with  their  opinion  that  the  absolute  democracy, 
no  more  than  the  absolute  monarchy,  is  to  be  reckoned  among  the  legitimate  forms 
of  government. 

Webster,  in  his  speech  on  the  Rhode  Island  government,  said: 

The  people  cannot  act  daily  as  the  people.  They  must  establish  a  government 
and  invest  it  with  as  much  of  sovereign  power  as  the  case  requires.    .    •     . 
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The  exercise  of  legislative  power  and  the  other  powers  of  government  immediately 
by  the  people  themselves  is  impracticable.  They  must  be  exercised  by  represen- 
tatives of  the  people,  and  what  distinguishes  the  American  government  as  much 
as  anything  else  from  any  government  of  ancient  or  modem  times,  is  the  marvel- 
ous felicity  of  the  representative  sjrstem.  .  .  .  The  power  is  with  the  people, 
but  they  cannot  exercise  it  in  masses  or  per  capita.  They  can  only  exercise  it  by 
their  representatives.  .  .  .  It  is  one  of  the  principles  of  the  American  system 
that  the  people  limit  their  governments,  national  and  state.  It  is  another  prin* 
ciple,  equally  true  and  certain  and  equally  important,  that  the  people  often  limit 
themselves.  They  set  bounds  to  their  own  powers.  They  have  chosen  to  secure 
the  institutions  which  they  established  against  the  sudden  impulse  of  mere 
n^jorities.  All  our  institutions  teem  with  instances  of  this.  It  was  this  great 
conservative  principle  in  constituting  forms  of  government,  that  they  should  secure 
what  they  had  established  against  hasty  changes  by  simple  majorities.  .  »  » 
It  is  one  remarkable  instance  of  the  enactment  and  application  of  that  great 
American  principle  that  the  constitution  of  government  should  be  cautiously 
and  prudently  interfered  with  and  that  changes  should  not  ordinarily  be  begun 
and  carried  through  by  bare  majorities.  .  .  .  We  are  not  to  take  the  ^nll 
of  the  people  from  public  meetings,  nor  from  public  assemblies,  by  which  the  tim'd 
are  terrified  and  the  prudent  are  alarmed,  and  by  which  society  is  disturbed. 
These  are  not  American  modes  of  securing  the  will  of  the  people,  and  never  were. 

Washington  recognized  the  impracticability  of  a  pure  democracy 
and  of  the  necessity  in  any  form  of  government  of  restraint  upon 
the  exercise  of  the  will  of  majorities.  **  It  is  on  great  occasions  only," 
he  said,  "and  after  time  has  been  given  for  counsel  and  deliberate 
reflection  that  the  real  voice  of  the  people  can  be  known."  And  the 
following  are  also  his  words: 

Republicanism  is  not  the  phantom  of  a  deluded  imagination.  On  the  con- 
trary, laws  under  no  form  of  government  are  better  supported,  liberty  and 
property  better  secured,  or  happiness  more  effectually  dispensed  to  man- 
kind. .  .  .  If  in  the  opinion  of  the  people  the  distribution  or  modification 
of  the  constitutional  powers  be  in  any  particular  wrong,  let  it  be  corrected  by  an 
amendment,  in  the  way  which  the  constitution  designates.  But  let  there  be  no 
change  by  usurpation;  for,  though  this  in  one  instance  may  be  the  instrument  of 
good,  it  is  the  customary  weapon  by  which  governments  are  destroyed.  The 
precedent  must  always  greatly  overbalance,  in  permanent  evil,  any  partial  or 
transient  benefit  which  the  use  can  at  any  time  yield.  .  .  .  Towards  the 
preservation  of  your  government,  and  the  permanency  of  your  present  happy 
state,  it  is  requisite,  not  only  that  you  steadily  discountenance  irregular  opposi- 
tion to  its  acknowledged  authority,  but  also  that  you  resist  with  care  the  spirit 
of  innovation  upon  its  principles,  however  specious  the  pretexts.  One  method 
of  assault  may  be  to  effect,  in  the  forms  of  the  constitution,  alterations,  which 
will  impair  the  energy  of  the  system,  and  thus  to  undermine  what  cannot  be 
directly  overthrown.    •    •     .    This  government,  this  offspring  of  our  choice^ 
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tminfluenced  and  unawed,  adopted  upon  full  investigation  and  mature  delibera- 
tion, completely  free  in  its  principles,  in  the  distribution  of  its  powers,  uniting 
security  with  eneigy,  and  containing  within  itself  a  provision  for  its  own  amend- 
ment, has  a  just  daim  to  your  confidence  and  your  support.  Respect  for  its 
authority,  compliance  with  its  laws,  acquiescence  in  its  measures,  are  duties 
enjoined  by  the  fundamental  maxims  of  liberty.  .  .  .  The  basis  of  our  polit- 
ical sjTstems  is  the  right  of  the  people  to  make  and  to  alter  their  constitutions 
of  government.  But  the  constitution  which  at  any  time  exists,  till  changed  by 
the  explicit  and  authentic  act  of  the  whole  people,  is  sacredly  obligatory  upon  all. 

Madison  said  in  the  Federalist: 

A  pure  democracy  can  admit  of  no  cure  for  the  mischiefs  of  factions.  A 
common  passion  of  interest  will  in  almost  every  case  be  felt  by  a  majority  of  the 
whole.  A  communication  and  concert  result  from  the  form  of  government  itself, 
and  there  is  nothing  to  check  the  inducement  to  sacrifice  the  weaker  party  or  any 
obnoxious  individual.  Hence  it  is  that  such  democracies  have  ever  been  spec- 
tacles of  turbulence.  Their  conditions  have  ever  been  found  incompatible  with 
personal  security  or  the  rights  of  property,  and  have  in  general  been  short  in  their 
Kves  as  they  have  been  violent  in  their  deaths.  Theoretical  politicians  who  have 
patronized  this  species  of  government  have  erroneously  supposed  that  by  reducing 
mankind  to  a  perfect  equality  in  their  political  rights  they  woidd  at  the  same 
time  be  perfectly  equalized  and  assimilated  in  their  possessions  and  opinions  and 
their  passions. 

Lecky,  in  his  **  Democracy  and  Liberty,"  says: 

0 

One  thing  is  absolutely  essential  to  its  safe  working,  namely,  a  written  con- 
stitution securing  property  and  contracts;  placing  diffictdties  in  the  way  of 
organic  change;  restricting  the  power  of  the  majorities,  and  preventing  outbursts 
of  mere  temporary  discontent  and  mere  casual  conditions  from  overturning  the 
main  pillars  of  the  state. 

Mill,  in  his  essay  on  **  Government,"  says : 

In  this  great  discovery  of  modem  times,  the  system  of  representation,  the 
solution  of  all  the  diffictdties,  both  speculative  and  practical,  will  perhaps  be  found. 
If  it  cannot,  we  seem  to  be  forced  upon  the  extraordinary  conclusion  that  popular 
government  is  impossible.  .  .  .  The  community  can  act  only  when  assem- 
bled, and  when  assembled  it  is  incapable  of  acting.  The  community,  however, 
can  choose  representatives. 

Tucker,  in  his  work  on  the  Constitution,  says: 

R^resentation  is  the  modem  method  by  which  the  will  of  a  great  mtdtitude 
may  express  itself  through  an  elected  body  of  men  for  dehberation  in  lawmaking. 
It  is  the  only  practicable  way  by  which  a  large  country  can  give  expression  to  its 
will  in  deliberate  legislation.  Give  suffrage  to  the  people;  let  lawmaking  be  in 
the  hands  of  their  representatives;   and  make  the  representatives  responsible 
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■ 

at  short  periods  to  the  popidar  judgment,  and  the  rights  of  men  will  be  safe,  for 
they  will  select  only  such  as  will  protect  their  rights  and  dismiss  those  who,  upon 
trial,  will  not.  .  .  .  The  government  of  the  numerical  majority  is  the  mechan- 
ism of  brute  force. 

The  federal  supreme  court,   speaking  through   Chief  Justice 

Puller,  after  quoting  from  Webster's  argument  in  the  Rhode  Island 

case,  said  in  the  case  of  In  re  Duncan^  139  U.  S.  449,  461 : 

By  the  constitution,  a  republican  form  of  government  is  guaranteed  to  every 
state  in  the  Union,  and  the  distinguishing  feature  of  that  form  is  the  right  of  the 
people  to  choose  their  own  officers  for  governmental  administration,  and  pass  their 
own  laws  in  virtue  of  the  legislative  power  reposed  in  representative  bodies,  whose 
legitimate  acts  may  be  said  to  be  those  of  the  people  themselves;  but,  while  the 
people  are  thus  the  source  of  political  power,  their  governments,  national  and  state, 
have  been  limited  by  written  constitutions,  and  they  have  themselves  thereby 
set  botmds  to  their  own  power,  as  against  the  sudden  impulses  of  mere  majorities. 

Senator  Henry  Cabot  Lodge,  in  his  recent  address,  "The  Con- 
stitution and  its  Makers,"  says: 

The  destruction  of  an  independent  judiciary  carries  with  it  everything 
else,  but  it  only  illustrates  sharply  the  general  theory  pursued  by  the  makers 
of  the  constitution.  They  established  a  democracy,  and  they  believed  that  a 
democracy  would  be  successful;  but  they  also  believed  that  it  could  succeed 
solely  through  forms  and  methods  which  would  not  make  it  impossible  for  the 
people  to  carry  on  their  own  government.  For  this  reason  it  was  that  they  pro- 
vided against  hasty  action,  guarded  against  passion  and  excitement,  gave  ample 
room  for  the  cooler  second  thought,  and  arranged  that  the  popular  will  should 
be  expressed  through  representative  and  deliberate  assemblies  and  the  laws 
administered  and  interpreted  through  independent  courts.  Those  who  would 
destroy  their  work  talk  continually  about  trusting  the  people  and  obeying  the 
people's  will.  But  this  is  not  what  they  seek.  The  statement  as  they  make  it 
is  utterly  misleading.  .  .  .  The  framers  of  the  constitution  made  it  in  the 
name  and  for  the  benefit  of  the  people  of  the  United  States;  for  the  entire  people, 
not  for  any  fraction  or  class  of  the  people.  They  did  not  make  the  constitution 
for  the  voters  of  the  United  States.  They  recognized  that  the  popular  will 
could  only  be  expressed  by  those  who  voted  and  that  the  expression  of  the  ma- 
jority must  in  the  end  be  final.  But  they  restrained  and  made  deliberate  the 
action  of  the  voters  by  the  limitations  placed  upon  the  legislative,  the  executive, 
and  the  iudicial  branches,  so  that  the  rights  of  all  the  people  might  be  guarded 
and  protected  against  ill-considered  action  on  the  part  of  those  who  vote.  Those 
who  now  seek  to  alter  the  fundamental  principles  of  the  constitution  start  with 
a  confusion  of  terms  and  a  false  proposition. 

These  are  some  of  the  considerations  by  which  is  demonstrated 
the  fallacy  of  pure  democracy,  or  the  fallacy  of  direct  adjudication 
of  constitutional  questions  by  popular  vote. 
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The  Fallacy  of  Judicial  Usurpation 

Another    distinct    but    in    many    respects    correlated    fallacy 

indulged  in  by  the  advocates  of  the  Judicial  Recall  is  in  respect  to 

the  nature  and  propriety  of  the  powers  of  the  judiciary.     Where  the 

evident  functions  of  the  court  are  admitted,  their  exercise,  even  within 

constitutional  limits,  is  criticised  as  unwarranted  and  arbitrary; 

and  the  very  existence  of  such  powers  is  made  the  object  of  denimda- 

tion.     From  such  proceed  an  excoriation  of  the  constitutionally 

established  powers  of  the  judiciary  and  a  demand  that,  by  the  indirect 

method  of  the  Recall  of  Judges  or  by  the  more  direct  method  of  the 

Recall  of  Judicial  Decisions, the  protective  and  safeguarding  restraints 

and  limitations  upon  the  immediate  and  direct  enforcement  of  the 

"mil  of  the  majority  be  made  ineffective.     Ex-President  Roosevelt 

in  an  editorial  in  the  Outlook  of  March  9,  1912,  denounced  om*  system 

of  restraint  by  express  limitations  and  held  up  as  exceptional  and 

unnecessary  the  admitted  power  of  the  judiciary,  in  this  coimtry, 

to  decide  between  the  logical  requirements  of  a  written  constitution 

and  the  seeming  requirements  of  a  statute  passed  ostensibly  for  the 

purpose  of  improving  social  or  economic  conditions.    He  said : 

I  speak  purely  of  the  kind  of  decisions  which  only  American  courts  are  entitled 
to  make,  the  kind  of  decision  which  no  judge  in  our  neighbor  Canada,  in  Aus-. 
tralta^  in  England,  in  Germany  or  in  France  has  the  right  to  make,  or  would  for 
one  moment  be  permitted  to  make, — I  am  speaking  of  the  action  of  the  court 
of  a  state  when  it  declares  that  a  law  passed  in  the  collective  interests  of  the 
whole  community  is  unconstitutional. 

The  less  shrewd,  the  more  ingenuous  and  frank  advocate,  the 
typical  advocate,  of  the  Judicial  Recall  carries  his  fallacy  to  the  extent 
of  an  assumption  and  express  statement  that  the  courts,  having 
originally  been  established  as  a  useftd,  if  not  necessary,  department 
of  government,  have  actually  ustuped  powers  and  fimctions  in  no 
wise  originally  intended  for  them;  that  they  have  arbitrarily  and 
-without  constitutional  warrant  arrogated  to  themselves  a  sort  of 
final  despotism,  inconsistent  with  all  proper  theories  of  our  form 
of  government,  and  haveasserted  by  gradual  usurpation  a  sort  of  sover- 
eignty of  their  own  at  war  with  the  real  sovereignty  of  the  people. 
It  is  by  such  usurption,  it  is  claimed,  that  the  courts  now  exercise, 
the  power  to  declare  invalid  and  unenforceable  statutes  foimd  repug- 
nant to  constitutional  provisions.  It  is  asserted  that  these  usiuped 
powers  should  be  taken  away  by  other,  and,  as  it  is  said,  perhaps 
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similar,  arbitrary  methods  defying  all  constitutional  considerations; 
so  that  thus  there  may  be  recovered  to  the  people  themselves  the 
powers  which  have  been  insidiously  but  wrongfully  wrested  from 
them.  This  fallacy  persists,  from  the  covert  misleading  attacks  made 
upon  our  constitution  through  comparison  with  tmconstitutional  sys- 
tems of  monarchy  or  democracy,  systems  impossible  for  us,  to  the 
open,  unqualified  dentmdation  of  our  entire  S3rstem  of  government 
and  of  its  constitution,  and  the  open  charge,  as  the  basis  of  the  argu- 
ment for  the  Judicial  Recall,  that  the  judiciary  have  stolen,  by  gradual, 
unconstitutional  encroachment  and  usurption,  the  real  sovereignty 
which  was  intended  to  rest  at  aU  times  and  tinder  aU  circumstances 
directly  with  the  people.  Such  is  the  vice  of  the  insidious  and  mis- 
leading appeal  to  the  voter,  made  by  the  self-seeker  for  notoriety  or 
for  office,  who  pretends  to  teach  his  hearers  that  government  "by 
the  people  "  means,  not  our  form  of  government  as  administered  under 
the  constitution,  but  another  and  different  system  of  government; 
or  that  it  means  our  system,  so  far  as  mere  matter  of  form  is  concerned, 
but  administered  in  such  a  way  that  its  essence  shall  be  lost  and  only 
the  mere  form  left,  fragile  and  responsive,  without  limit  and  without 
delay,  to  the  changing  demands  of  the  people,  as  expressed  from  time 
to  time  by  their  majority  vote.  Such  is  the  vice  of  the  cry  that  the 
constitution  and  the  law  must  not  be  greater  than  their  makers; 
that  judges  are  merely  the  servants  of  the  people;  that  the  people 
made  the  fundamental  law  and  that  they  make  the  statutes  and  that 
their  last  expressed  will,  as  represented  by  a  temporary  majority, 
should  be  directly  enforceable  as  a  law  paramount  to  all  others. 

Let  us,  who  as  citizens  have  sworn  to  support  our  constitution 
and  our  government  and  laws  under  that  constitution,  and  who, 
respecting  our  oaths,  insist  that  changes  in  government,  or  in  the 
administration  thereof,  shall  be  brought  about  only  through  consti- 
tutional methods,  consider  for  a  moment  the  constitutional  ftmctions 
of  the  judiciary  and  the  necessity  of  the  preservation  of  these  func- 
tions, and  particularly  of  its  independence. 

The  necessity  of  constitutional  limitations  as  essential  to  the 
efficiency  and  stability  of  our  form  of  government  has  been  shown. 
But  these  limitations  and  restraints  could  not  be  enforced,  except 
through  a  judicial  department;  and  it  was  for  that  purpose  primarily 
that  the  judicial  department  was  established.  It  was  upon  the 
courts  under  our  system  of  government  that  the  only  ultimate  relianoe 
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could  be  placed  to  safeguard  and  enforce  the  constitutional  limitations 
expressly  placed  upon  the  sovereign  power  of  the  people.  It  was 
expresslymade  the  dutyof  the  federal  and  of  the  statecourts  to  observe 
this  fundamental  law  as  the  supreme  law  of  the  land;  this  is  the  duty 
which  has  been  performed  by  the  federal  and  state  courts  and  it  is  by 
the  performance  of  this  function  that  our  constitutional  government 
has  been  preserved.  This  duty  included  the  power  of  the  coiuts  to 
declare  invalid  any  statute  if  repugnant  to  constitutional  provisions. 
That  this  duty  and  power  were  originally  imposed  upon  the  courts 
as  an  essential  feature  of  the  new  form  of  government  and  is  in  no 
degree  a  usurption  or  after-thought,  is  shown  by  the  fact  that  the  de- 
liberations of  the  constitutional  convention  at  all  times  assumed  such 
power  to  be  intended  for  the  judiciary.  That  it  was  so  understood 
by  the  several  states  in  ratifjdng  the  constitution  is  shown  by  the 
fact  that  the  existence  of  this  very  power  in  the  judiciary  was  every- 
where tu^ed  upon  the  states  as  the  great  safeguarding  provision  which, 
as  against  all  the  timorous  feeling  of  tmcertainty,  should  make  them 
assured  of  the  safety  and  efficiency  of  the  new  constitution  and  act 
as  a  compelling  reason  for  its  unanimous  adoption.  Ellsworth,  on 
January  7,  1788,  urging  the  ratification  of  the  constitution  upon  the 
Connecticut  convention,  said: 

If  the  general  legislature  should  at  any  time  overleap  their  limits,  the  judicial 
department  is  a  constitutional  check.  If  the  United  States  go  beyond  their  powers 
if  they  make  a  law  which  the  constitution  does  not  authorize,  it  is  void;  and 
the  judicial  power,  the  national  judges,  who  to  seciue  their  impartiality,  are  to  be 
made  independent,  will  declare  it  to  be  void.  On  the  other  hand,  if  the  states  go 
beyond  their  limits,  if  they  make  a  law  which  is  a  usurpation  upon  the  federal 
government,  the  law  is  void ;  and  upright,  independent  judges  will  declare  it  so. 

So  at  the  same  period  Hamilton  was  urging  in  the  Federalist: 

There  is  no  liberty  where  the  power  of  judging  be  not  separate  from  the 
legislative  and  executive  power  .  .  .  The  complete  independence  of  the 
courts  of  justice  is  peculiarly  essential  in  a  limited  constitution  .  .  .  Limi- 
tations of  this  kind  can  be  preserved  in  practice  no  other  way  than  through  the 
medium  of  courts  of  justice  whose  duty  it  must  be  to  declare  all  acts  contrary  to 
the  commands  of  the  constitution  void. 

So  Chief  Justice  Marshall,  in  the  case  of  Marbury  v.  Madison, 
1  Cranch,  368,  388,  summarizes  the  constitutional  provisions  includ- 
ing those  making  it  the  supreme  law  of  the  land  and  binding  upon  all 
courts,  federal  and  state,  and  requiring  all  judges  to  swear  to  its  sup- 
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port  and  the  requirement  by  the  yet  sovereign  people,  through  their 
legislatures,  of  an  oath  by  every  judge  that  he  "will  faithfully  and 
impartially  discharge'*  all  the  duties  incumbent  upon  him  according 
to  the  best  of  his  abilities  and  imderstanding,  **  agreeably  to  the  con- 
stitution and  laws  of  the  United  States*/'  and  he  demonstrates  that 
the  power  and  duty  of  the  coiuts  to  declare  invalid  imconstitutional 
statutes  are  imposed  not  only  by  necessary  implication  but  by 
express  provision.     He  said: 

This  original  and  supreme  will,  [the  people]  organizes  the  government,  and 
assigns  to  different  departments  their  respective  powers.  It  may  either  stop 
here,  or  establish  certain  limits  not  to  be  transcended  by  those  departments. 

The  government  of  the  United  States  is  of  the  latter  description.  The 
powers  of  the  legislature  are  defined  and  limited;  and  that  those  limits  may 
not  be  mistaken,  or  forgotten,  the  constitution  is  written.  To  what  purpose 
are  powers  limited,  and  to  what  purpose  is  that  limitation  conunitted  to  writ- 
ing, if  these  limits  may,  at  any  time,  be  passed  by  those  intended  to  be  restrained? 
The  distinction  between  a  government  with  limited  and  unlimited  powers  is 
abolished,  if  those  limits  do  not  confine  the  persons  on  whom  they  are  imposed, 
and  if  acts  prohibited  and  acts  allowed,  are  of  equal  obligation.  It  is  a  proposi- 
tion too  plain  to  be  contested,  [either]  that  the  constitution  controls  any  legis- 
lative act  repugnant  to  it,  or  that  the  legislature  may  alter  the  constitution  by 
an  ordinary  act. 

Between  these  alternatives  there  is  no  middle  ground.  The  constitution 
is  either  a  superior  paramotmt  law,  unchangeable  by  ordinary  means,  or  it  is 
on  a  level  with  ordinary  legislative  acts,  and,  like  other  acts,  is  alterable  when 
the  legislature  shall  please  to  alter  it. 

If  the  former  part  of  the  alternative  be  true,  then  a  legislative  act  contrary 
to  the  constitution  is  not  law;  if  the  latter  part  be  true,  then  written  consti- 
tutions are  absurd  attempts,  on  the  part  of  the  people,  to  limit  a  power  in  its 
own  nature  illimitable. 

A  Significant  Example  of  Fallacious  Statement 

Ex-President  Roosevelt  cites  Australia  as  a  country  where  the 
powers  of  the  courts,  as  exercised  in  the  United  States,  find  no  parallel. 
As  pointed  out  by  Justice  Burch  of  the  ICansas  supreme  court  in  a 
recent  address,  it  is  the  instance  of  Australia  which  shows  a  deliberate 
adoption  of  our  constitutional  methods  and  of  the  very  powers  of 
the  judiciary  which  are  now  widely  made  the  subject  of  denunciation. 
As  late  as  January,  1901,  upon  the  address  of  all  the  Australian  col- 
onies to  the  British  crown,  there  was  put  into  effect,  for  the  govern- 
ment of  the  people  of  the  entire  Australian  continent,  a  written  con- 
stitution modeled  upon  that  of  the  United  States  of  America.     For 
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five  years  representatives  of  the  colonies  had  discussed  with  the  great- 
est learning  and  research  the  merits  and  demerits  of  different  forms 
of  government  as  shown  by  the  experience  of  parUamentary  systems 
of  government  and  of  that  of  the  United  States  and  other  coimtries, 
with  the  restdt  that  the  American  precedent  became  the  guide  and 
model  of  a  new  continental  government.  It  followed  closely,  in 
many  respects,  the  American  model  in  its  separations  of  federal  and 
state  authority,  and  in  its  division  of  power  between  the  three  sepa- 
rate and  independent,  legislative,  executive  and  judicial  departments, 
and,  what  is  more  important,  with  a  federal  judiciary  as  the  supreme 
interpreter  of  the  constitution  and  with  the  constitution  as  the 
supreme  law  of  the  land.  And  for  ten  years  prior  to  the  time  when 
ex-President  Roosevelt  was  claiming  a  repudiation  by  Australia  and 
other  nations  of  the  world  of  the  power  of  the  judiciary  to  prevent 
enforcement  of  a  legislative  statute  as  repugnant  to  the  supreme 
written  law  of  the  land,  the  courts  of  the  commonwealth  of  Aus- 
tralia had,  following  the  precedent  of  decisions  of  the  supreme  court 
of  the  United  States,  been  declaring  numerous  statutes,  even  some 
affecting  human  rights  from  a  vital  standpoint,  *' ultra  vires,'*  that 
is,  unconstitutional.  Such  decisions  included  those  declaring  invalid 
the  federal  act  establishing  a  worker's  mark,  passed  in  the  interests 
of  imion  labor,  as  an  invasion  of  the  separate  powers  of  a  state  over 
domestic  commerce  and  industry;  a  federal  act  attempting  to  con- 
trol disputes  between  employer  and  employee  on  state  railways; 
and  an  excise  tariil  act  by  which  it  was  attempted  indirectly  to 
secure  to  workmen  a  share  of  the  profits  accruing  to  employers  from 
protection  taxes. 

Another  incident  which  has  been  overlooked  by  the  chief  Ameri- 
can advocate  of  the  Recall  of  Judicial  Decisions  is  that  the  measure 
of  the  appeal  to  the  people  from  the  decisions  of  the  courts  on  con- 
stitutional questions  was,  over  a  decade  ago,  presented  to  the  Austra- 
lian constitutional  convention,  and  although  fully  debated,  received 
no  substantial  support  except  from  the  member  proposing  it  and  was 
finally  withdrawn.  It  was  unanimously  agreed  that  this  indirect 
method  of  amending  or  modifying  the  constitution  was  inconsistent 
with  the  form  of  government  proposed,  which  gave  ample  opportunity 
for  all  proper  amendment  by  methods  requiring  deliberate  action. 

This  recent  well-considered  approval,  by  an  exceptionally 
intelligent  and  progressive  people  of  an  entire  continent,  of  our 
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constitutional  system,  now  denounced  to  the  American  people  by 
an  American  of  worid-wide  reputation,  is  a  most  significant,  though 
silent,  answer  to  the  advocates  of  the  Judicial  Recall  fallacy. 

The  Proposed  Remedy  of  Judicial  Recall  Analyzed 

In  less  strenuous  times,  it  would  seem  almost  puerile  to  detail, 
even  to  the  extent  of  the  above  statement,  the  nature  and  ftmctions 
of  our  govenmient  and  of  its  judicial  department.  The  necessity 
of  doing  so  now  only  illustrates  the  truth  of  the  maxim  that  it  is 
necessary  now  and  then  to  get  back  to  first  principles.  It  is  the  first 
principles  of  government  which  are  ignored  by  the  advocates  of  the 
Judicial  Recall.  Our  government  is  not  one  of  pure  democracy,  but 
is  a  republican  or  constitutional  democracy.  It  is  a  government  not 
directly  by  majorities,  whose  changing  whims  shall  be  enforced 
directly  and  immediately  from  time  to  time  as  people  may  be  affected 
by  passion  or  prejudice.  It  is  one  where  for  self -protection,  for  the 
protection  of  each  constituent  member  of  its  citizenship,  there  are 
self-imposed  general  rules  of  conduct,  general  limitations  of  powers 
upon  the  federal  and  upon  the  state  legislatures.  It  is  a  government 
by  a  majority,  but  by  a  majority  acting  through  representatives  and 
at  the  same  time  restricted  within  express  limits,  limits  which, 
are  tmchangeable  except  through  deliberate,  well-considered  action. 
These  restrictions  and  limitations  are  the  supreme  law  of  the  land 
and  it  is  the  express  duty  of  ^e  courts  to  enforce  their  observance. 
The  primary  fimction  of  the  courts  is  to  stand  between  temporary 
demands  of  a  majority  and  the  oppression  and  injtistice  which  must, 
or  at  least  may,  foUow  imrestrained  power.  For  the  preservatioa 
of  this  safeguarding  element,  the  independence  of  the  judiciary  is 
essential.  It  must  not  be  cringing  or  subservient  to  a  majority. 
Its  judges  mtist  be  the  "servants "  of  the  people  only  in  the  sense  that, 
for  the  people,  they  carry  out  fearlessly,  impartially  and  judicially 
the  duties  which  are  imposed  upon  them.  Any  measure  which  strikes 
at  their  independence  strikes  at  the  very  foundation  of  the  judicial 
department  and  at  the  very  foundation  of  our  government  itself. 

In  order  properly  to  perform  these  fimctions  the  element  of 
independence  is  absolutely  essential.  Without  the  quality  of  absolute 
independence,  the  judicial  department  becomes  a  mere  reflector  of 
public  opinion,  constantly  changing  with  the  temporary  wlmns» 
passions  and  prejudices  of  the  majority. 
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It  was  the  better  to  preserve  the  independence  of  the  judiciary 
that  the  tenure  of  office  during  good  behavior  was  advocated  and 
adopted.  Eighty-seven  years  before  the  adoption  of  our  constitu- 
tion, the  King  of  England  had  the  arbitrary  power  of  unseating  a 
judge;  but  that  power  was  taken  away  by  the  Act  of  Settlement, 
-which  seciu^  to  the  judges  their  tenure  of  office  during  good  behavior, 
subject  only  to  impeachment  by  parliament.  In  so  much  did  the 
Act  of  Settlement  make  the  government  of  England  take  on  a  feature, 
republican  in  form,  for  the  power  of  removal  of  judges  was  given  to 
the  representatives  of  the  people,  not  to  the  people  themselves 
directly,  but  to  the  parliament  which  was  given  the  duty  to  hear, 
try  and  determine,  and  which  was  a  body  so  constituted  that  it  could 
perform  that  function. 

So,  in  advocating  the  constitution  and  the  good  behavior  tenure, 
Hamilton  said: 

The  complete  independence  of  the  courts  of  justice  is  peculiarly  essential 
in  a  limited  constitution.  By  a  limited  constitution  I  understand  one  which 
contains  certain  specified  exceptions  to  the  legislative  authority;  such,  for  in- 
stance, as  that  it  shall  pass  no  bills  of  attainder,  no  ex  post  facto  laws,  and  the 
like.  Limitations  of  this  kind  can  be  preserved  in  practice  in  no  other  way  than 
through  the  medium  of  courts  of  justice,  whose  duty  it  must  be  to  declare  all 
acts  contrary  to  the  manifest  tenor  of  the  constitution  void.  Without  this  all 
the  reservation  of  particular  rights  or  privileges  woidd  amount  to  nothing. 

This  independence  of  the  judges  is  equally  requisite  to  guard  the  consti- 
tution and  the  rights  of  individtials  from  the  effects  of  those  iU  htunors  which 
the  arts  of  designing  men  or  the  influence  of  particular  conjtmctures  sometimes 
disseminate  among  the  people  themselves  and  which,  though  they  speedily  give 
place  to  better  information  and  more  deliberate  reflection,  have  a  tendency  in 
the  mean  time  to  occasion  dangerous  innovations  in  the  govenmient  and  serious 
oppressions  of  the  minor  party  in  the  community. 

Upon  the  whole,  there  can  be  no  room  to  doubt  that  the  convention  acted 
wisely  in  copying  from  the  models  of  those  constitutions  which  have  established 
good  behavior  as  the  tenure  of  their  judicial  officers  in  point  of  duration;  and 
that,  80  far  from  being  blamable  on  this  account,  their  plan  would  have  been 
inexcusably  defective  if  it  had  wanted  this  important  feature  of  good  govern- 
ment. The  experience  of  Great  Britain  affords  an  illustrious  comment  on  the 
excellence  of  the  institution. 

In  order  to  avoid  the  danger  of  subserviency  by  reason  of  short- 
term  elections,  the  Massachusetts  constitution,  as  late  as  1870, 
provided  for  tenure  of  office  for  judges  during  good  behavior,  subject 
to  removal  by  impeachment.    As  stated  in  that  constitution: 

It  is  essential  to  the  preservation  of  the  rights  of  every  individual,  his  life, 
liberty,  property,  and  character,  that  there  be  an  impartial  interpretation  of  the 
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laws  and  administration  of  justice.  It  is  the  right  of  every  citizen  to  be  tried 
by  judges  as  free,  impartial,  and  independent  as  the  lot  of  humanity  will  admit. 
It  is,  therefore,  not  only  the  best  policy,  but  for  the  security  of  the  rights  of  the 
people  and  of  every  citizen  that  the  judges  of  the  supreme  judicial  court  should 
hold  their  offices  as  long  as  they  behave  themselves  well. 

It  necessarily  follows  that  any  measure  of  reform  is  obnoxious 
and  unwise  in  so  far  as  it  is  antagonistic  to  these  basic  pninciples  of 
our  form  of  government.  Any  measure  which  is  directly  repugnant 
to  these  principles  is  not  only  inexpedient,  but  absolutely  indefensible. 
Such  is  the  character  of  the  Judicial  Recall,  whether  proposed  in  the 
form  of  the  Recall  of  Judges  or  of  Judicial  Decisions.  The  Judicial 
Recall  is  not  remedial,  but  baneftd  in  its  nattire.  It  is  not  either 
constructive  or  progressive,  but  is  destructive  and  reactionary. 
This  is  true  whether  viewed  from  a  mere  theoretical  statement  of  its 
elements  or  from  the  concrete  instances  of  its  attempted  application. 
It  means  a  replacement  of  a  properly  adjusted,  stable,  practicable, 
successftd,  constitutional  government  with  a  form  of  government 
shorn  of  constitutional  protective  features.  It  directs  all  the  forces 
of  reform  into  a  downward  path  leading  to  further  elimination  of 
the  very  rudiments  of  our  republican  system.  It  would  establish 
the  precedent  of  the  3rielding  up  of  fundamental  principles  to  the 
temporary  pressure  of  elements  of  unrest,  instead  of  insisting  upon 
a  constructive  adjustment  consistently  and  scientifically  worked  out  in 
such  a  way  as  to  save  to  the  American  people  these  protective  features 
of  our  form  of  government  which  distinguish  it  from  despotism 
upon  the  one  hand,  and  from  disorder,  socialism  and  anarchy  upon  the 
other. 

The  Recall  of  Judges 

The  Recall  of  Judges  has,  by  the  very  terms  in  which  it  is  usually 
expressed  and  presented,  a  certain  alltuement  which  blinds  the 
superficial  observer  to  its  essential  vices.  Like  the  Recall  of  Judicial 
Decisions,  it  is  founded  on  the  fallacy  of  human  infallibility,  on  the 
fallacy  of  a  sort  of  divine  right  belonging  to  the  people  to  have  the 
sovereign  authority,  tdtimately  imposed  in  them,  exercised  directly 
upon  the  command  of  a  majority,  and,  finally,  upon  the  fallacy  that 
the  power  exercised  by  the  coiuts  to  invalidate  unconstitutional 
statutes,  because  it  operates  as  a  check  upon  the  direct  exercise  of 
the  people's  sovereignty,  is,  for  that  reason,  an  obstacle  and  a  menace 
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and  is  a  power  attained  by  usurpation.  Prom  such  origin  has  the 
Recall  of  Judges  arisen  and  is  now  put  forward  as  the  remedy  and 
solution  of  all  the  evils  complained  of.  Its  impracticability  is  demon- 
strated by  theory  and  by  experience. 

As  applied  in  Oregon  and,  with  some  modifications,  in  other 
states,  the  Recall  of  Judges  means  that  a  judge  may  sit  secure  for 
the  first  six  months  of  his  office,  and  that,  if  at  any  time  there- 
after, for  any  reason,  or  without  reason,  twenty-five  per  cent  of  the 
voters  of  his  district  file  a  petition  demanding  his  recall,  stating  in 
such  petition  in  any  manner  they  choose  the  complaint  which  they 
have  against  him  in  not  to  exceed  two  himdred  words,  which  limited 
charge  shall  be  placed  upon  a  ballot  at  an  election  upon  short  notice, 
then  the  judge,  if  he  does  not  resign,  must  go  to  the  poUs  with  the 
privilege  of  having  placed  upon  the  same  ballot  his  defense  in  not 
to  exceed  two  hundred  words,  and  must  stand  for  election  against 
other  candidates  selected  by  his  opponents,  and  that,  upon  such 
manner  of  charge  and  defense,  the  voters  of  his  district  shall  decide 
whether  he  shall  be  retained  upon  the  bench  or  an  opposing  candidate 
be  put  in  his  place. 

The  mere  statement  of  the  provisions  for  the  recall  is  sufficient 
to  condemn  such  a  measure  not  only  as  repugnant  to  the  proper 
administration  of  justice,  but  as  a  serious  injection  into  our  system 

of  government  of  a  travesty  upon  justice. 

* 

A  Summary,  Arbitrary  and  Unrestrained  Power 

It  is  not  necessary  to  defend  other  methods  of  removal  of  judges 
nor  to  discuss  reform  measures  by  which  the  method  of  removal 
by  impeachment  may  be  made  more  efficient.  The  removal  by 
address  of  the  legislature  or  by  impeachment  involves  the  constitu- 
tional elements  of  a  notice  to  the  accused,  an  opportimity  for  hearing, 
a  hearing  upon  the  facts  and  upon  the  law,  and  an  adjudication  in 
accordance  with  the  fundamental  constitutional  principles  protect- 
ing the  rights  of  every  person  accused  of  an  offence.  The  recall  is 
not  only  devoid  of  all  of  these  constitutional  elements,  but  involves 
all  the  vices  against  which  these  fundamental  protective  features 
were  intended.  Even  if  the  causes  for  recall  were  expressly  confined 
to  misfeasance  and  malfeasance,  and  even  if  specific  charges  should 
be  required,  how  could  it  be  possible  for  a  proper  or  sufficient  notice 
to  be  given  to  the  accused  in  the  limited  space  of  two  hundi^  words? 
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Suppose  the  charge  be  one  of  incorrectness  in  a  decision  involving 
questions  of  fact  and  law,  how  cotild  a  defence  to  such  a  chai^ge  be 
made  in  the  same  limited  space?  And,  even  if  issues  of  fact  and  law 
were  sufficiently  framed,  what  guaranty  is  there  that  any  of  the 
adjudicators,  that  is  the  voters,  who  finally  pass  upon  the  issues,  shall 
consider  these  or  any  issues?  The  result  must  be  that  the  very 
bringing  of  an  indictment  by  the  filing  of  a  recall  petition  shall  be 
taken  by  a  large  ntmiber,  and  perhaps  by  a  majority,  as  of  itself 
sufficient  proof  that  a  change  is  desirable.  There  can  be  no  hearing^ 
except  by  public  clamor  and  upon  statements,  however  false,  which 
are  spread  broadcast  by  newspaper  and  by  pamphlet  and  by  rumor, 
without  the  slightest  pretense  of  verification  even  by  any  form  of 
oath.  At  the  very  best,  it  involves  a  "  trial "  upon  mere  hue  and  cry, 
and  a  decision  upon  complicated  and  important  issues  by  the  mere 
arbitrary  dictum  of  a  misinformed  and  prejudiced  populace. 

But,  as  to  the  Recall  of  Judges,  we  are  not  without  experience; 
and  the  history  of  its  attempted  application  further  demonstrates 
its  vice.  It  has  been  attempted  to  be  jtistified  by  the  daim  that  in 
Oregon,  for  instance,  where  it  has  been  in  force  for  four  years,  no 
abuse  of  the  privilege  has  arisen  and  no  judge  has  actually  been 
recalled.  But  the  strongest  indictment  against  the  recall  comes 
from  its  advocates,  or  its  apologists,  who  instance  its  application  in 
Oregon  and  other  states.  One  writer  refers  to  the  recall  in  that  state 
as  the  "final  crowning  act  to  complete  the  temple  of  popular  govern- 
ment here.**  He  admits,  however,  that  actual  recall  movements 
have  in  many  cases  been  prevented  because,  under  some  court  deci- 
sions and  the  opinion  of  an  attorney-general,  it  is  considered  that 
additional  legislation  may  be  required  to  allow  its  operation.  But 
the  exceptional  cases  of  its  appUcation  are  sufficient  to  demonstrate 
its  vice.  It  is  admitted  that  the  recall  petitions  are  circulated  by 
personal,  partisan  opponents  and,  in  the  case  of  judges,  by  dissatisfied 
htigants,  and  that  names  are  gathered  by  irresponsible  circulators, 
whose  only  object  is  to  receive  the  five  cents  a  name  reward  for  all 
names  procured  upon  the  recall  petition. 

Neither  the  petition  nor  the  two  hundred  words  upon  the  ballot 
pretend  to  disclose  all  the  motives  nor  the  chief  motives  for  the  recall 
demand.  A  municipal  officer  incurred  the  hostility  of  certain  prop- 
erty owners,  by  opening,  in  accordance  with  his  duty,  certain  streets 
which  had  been  illegally  closed.    The  charge  against  him  was  simply 
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that  he  was  "ineflScient,"  "immoral,**  "untruthful"  and  "arbitrary." 
A  local  war  between  two  banks  divided  a  city  against  itself  and  one 
opposing  faction  instituted  a  recall  against  a  hostile  city  official, 
charging  simply  that  he  was  "imsatisfactory"  and  had  "illegally 
diverted  public  funds,"  etc.  A  city  mayor  adopted  a  progressive 
policy  in  regard  to  public  improvements  and  the  charge  was  in  vague 
terms  of  "improper  expenditure,"  "incompetency,"  etc.  Again, 
a  coimcilman  had  furthered  an  ordinance  deemed  by  the  labor  tmions 
prejudicial  to  their  interests.  He  was  recalled  upon  a  petition  stating 
simply  that  he  did  not  "faithfully  and  efficiently  represent "  the  inter- 
ests of  his  ward.  The  candidate  put  up  to  oppose  him  won  in  the 
recall  election.  In  another  case  where  the  real  issue  was  the  attitude 
of  a  councilman  with  reference  to  the  prohibition  law,  the  charges 
•were  of  "imsatisfactory  administration,"  "abuse  of  the  emergency 
clause  in  the  enactment  of  ordinances,"  etc.,  with  no  reference  to 
the  real  object  of  the  recall  movement.  Cases  where  the  recall 
proceeded  or  was  determined  upon  the  charges  stated  in  the  petition 
and  ballot,  and  where  the  real  basis  of  the  movement  was  not  merely 
personal  or  factional  spite,  are  rare  occasions.  It  is  admitted  that 
threats  of  recall  are  commonly  used  to  bring  into  line  with  factional 
demands  the  action  of  administrative  as  well  as  of  judicial  officers. 
While  no  actual  recall  of  a  judge  has  been  obtained  in  Oregon, 
attempts  at  judicial  recall  have  been  made;  and  imdoubtedly  other 
and  successful  attempts  would  have  been  made  had  it  not  been  for 
the  supposed  necessity  for  further  legislative  action  in  order  to  make 
it  effective.  An  incompleted  attempt  at  recall  was  made  against 
a  circuit  judge  because  he  sustained  as  legal  the  provisions  of  a  city 
charter  allowing  the  sale  of  intoxicants.  The  crucial  instance  of  the 
application  of  the  judicial  recall  in  Oregon  is  that  instituted  against 
Circuit  Judge  Coke,  who,  upon  the  trial  of  one  McClellan  for  the 
murder  of  a  well-known  citizen  of  Roseburg,  instructed  the  jury 
that  if  they  found  certain  facts,  of  which  there  was  evidence  favoring 
the  defense,  such  facts  would  sustain  the  claim  of  self-defense  and 
therefore  of  justifiable  homicide.  The  instructions  of  the  judge  were 
exactly,  in  terms  and  in  principle,  in  accordance  with  the  law  expressly 
stated  by  the  Supreme  Court  of  Oregon  in  another  somewhat  similar 
case.  Their  correctness  is  scarcely  debatable  from  a  lawyer's  stand- 
point. The  jury  found  the  facts  as  claimed  by  the  defense,  and, 
following  the  instructions  of  the  court,  acquitted  McClellan.     Local 
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passion  and  prejudice  against  the  defendant  had  been  excited  to 
the  point  of  demanding  conviction  and  were  turned  against  the 
judge  whose  fairness  and  judicial  qualities  had  never  before  been 
questioned.  A  recall  petition  was  instituted  and  objection  was  made 
to  the  nature  of  the  two  himdred  word  charge  as  not  being  sufficiently 
specific  to  allow  proper  answer.  The  attorney-general  held  that  under 
the  law  the  charge  need  not  be  specific  and  that  it  might,  as  in  that 
case,  consist  of  merely  a  series  of  epithets  applied  to  the  judge  com- 
plained of,  as  ''incompetent,"  **imfair*'  and  the  like. 

It  is  admitted  by  candid  advocates  that  these  abuses  of  the  recall 
are  inevitable  and  irremediable  and  that  it  is  never  possible  to  deter- 
mine whether  an  official  has  been  thereby  deposed  upon  grounds 
asserted  in  the  recall  petition  or  others  really  the  basis  of  the  demand 
for  the  recall;  for  at  election  he  must  satisfactorily  justify  his  entire 
official  conduct  and  compete  with  the  political  ambition  of  other 
candidates  precommitted  upon  any  of  the  judicial  questions  at 
issue,  and  he  must,  at  the  same  time,  face  personal  opposition  at  a 
time  when  it  has  been  brought  to  its  most  virulent  pitch  against 
him  and  in  the  midst  of  greatest  feeling  of  discontent,  passion  or 
prejudice  induced  by  ignorance,  caltunny  and  wilful  machinations. 
It  is  admitted  also  that,  as  against  possible  influence  in  some  cases  of 
a  salutary  nature,  there  are  many  palpable  instances  where  the  very 
possibility  of  a  recall  has  caused  obvious  **sins  of  omission"  on  the 
part  of  officials  who  refrain  from  enforcing  the  law,  as  they  would 
otherwise  than  for  the  fear  of  a  recall.  Former  advocates  of  the 
recall  now  admit  that  the  representative  and  important  factors  of 
the  recall,  and  particularly  of  the  Recall  of  Judges,  are  caprice  of  th^ 
pubUc,  immaterial  and  extraneous  issues,  politics,  personal  revenge, 
and  deliberate  misrepresentation.  One  Oregon  writer,  referring  to 
the  position  of  a  judge  in  that  state,  says: 

It  is  unjust,  it  is  degrading,  it  is  inimical  to  his  independence,  that  he  should 
be  compelled  to  defend  his  acts  or  politics  or  decisions  with  one  hand  and  com- 
bat political  ambition  and  personal  popularity  of  candidates  who  may  oppose 
him  with  the  other. 

It  is  a  Destructive  Measure 

In  theory  and  in  practice,  therefore,  the  inevitable  effect  of  the 
Recall  of  Judges  is  to  deprive  the  courts  of  independence.  The  judge 
sitting  subject  to  recall,  has  the  threat  constantly  hanging  over  him 
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that  a  dissatisfied  litigant,  whether  it  be  an  influential  individual  or 
a  community  comprising  perhaps  the  larger  part  of  the  constituent 
voters  of  his  judicial  district,  may,  at  any  time,  without  cause  and 
by  an  arbitrary  and  summary  proceeding,  force  him  to  resign  or  to 
subject  himself  to  the  himiiliation  of  a  recall  instituted  and  carried 
through  without  any  of  the  safeguarding  elements  to  insure  him 
even  the  form  of  a  fair  hearing  or  of  a  just  determination*.  It  drags 
him  from  his  high  position  of  an  independent,  judicial  expoimder  of 
the  law,  to  the  position  of  a  mere  puppet  who  mtist  perhaps  make  his 
decrees  and  his  judgment  false  to  his  reason,  to  his  conscience  and 
to  the  law  in  order  to  avoid  the  degradation  brought  about  by  the 
recall  petition. 

What  is  true  in  the  case  of  one  judge  is  true  in  the  case  of  the 
entire  judiciary.  The  Recall  of  Judges  means  a  dependent,  cringing 
and  vacillating  judicial  department;  the  destruction  of  all  its  essen- 
tial functions.  It  is  repugnant  to  our  constitutional  form  of  govern- 
ment. 

The  Recall  of  Judicial  Decisions 

The  Recall  of  Judicial  Decisions,  whether  in  the  form  presented 
by  its  leading  advocate,  or  in  any  other  form,  is  but  a  short  cut  to 
the  disastrous  results  toward  which  the  Recall  of  Judges  more  indi- 
rectly tends.  The  advocates  of  the  Judicial  Decision  Recall  cannot 
consistently  repudiate  the  Recall  of  Judges  for  the  two  measures  are 
based  essentially  upon  the  same  vicious  fallacies.  So  we  are  told 
by  them  that  these  two  measures  of  Judicial  Recall  are  not  incon- 
sistent, but  that  generally  the  Recall  of  Judicial  Decisions  woidd  be 
the  more  effective  in  practice,  and  is  generally  to  be  preferred.  As 
to  the  Recall  of  Judges,  they  say,  **  Why,  yes,  we  are  for  that  in  any 
community  or  state  where  there  is  a  real  demand  for  it;  otherwise 
not."  This  means  simply  that  they  are  for  the  Recall  of  Judges  for 
those  who  want  it  and  they  are  against  it  for  those  who  do  not  want  it. 
As  to  the  Recall  of  Judicial  Decisions,  its  leading  sponsor  declares, 
with  shrewdness  and  adroit  phrase  which,  as  he  obviously  thinks, 
cannot  be  clearly  grasped  and  answered,  that  he  stands  for  the 
Recall  by  a  vote  of  the  people  of  only  such  Judicial  Decisions  as 
(1)  are  rendered  by  state  supreme  courts  in  declaring  state  stat- 
utes unconstitutional,  (2)  where  the  litigation  is  not  one  between 
man  and  man,  but  only  where  it  concerns  some  great  economic  or 
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social  question  involving  the  general  welfare  of  the  whole  people 
or  of  a  large  class,  and  (3)  where  there  is  not  involved  the  question 
of  the  validity  of  a  statute  as  repugnant  to  the  federal  constitution. 
As  to  the  class  of  decisions  so  specified,  he  would  suspend  the  enforce- 
ment of  the  decree  of  the  state  supreme  court,  and  refer  the  correct- 
ness of  that  decision  to  a  vote  of  the  people  of  the  state.  If  sustained 
by  such  vote,  then  the  decree  shall  be  enforced,  otherwise  not. 

The  very  suggestion  of  these  limitations  upon  the  application 
of  this  proposition  of  direct  judicial  adjudication  by  the  people  only 
emphasizes  its  inconsistency  and  repugnancy  to  the  very  funda- 
mentals of  our  constitutional  republican  form  of  government.  A 
people  of  a  state,  which  is  only  a  small  portion  of  the  field  of  our 
national  jimsprudence,  may  become  wrought  up  on  some  question 
which  is  purely  local,  or  which  involves  the  local  application  of  some 
measure  ostensibly  meritorious  in  its  general  principles;  or  a  state, 
as  a  whole,  may  become  unduly  agitated  to  the  point  of  demanding 
a  measure  which  is,  in  essence  and  in  effect,  manifestly  repugnant 
to  the  fundanental  principles  of  our  government  and  to  the  estab- 
lished rights  of  person  and  of  property.  Obviously  it  is  not  wise 
and  it  is  not  safe  to  leave  to  the  people  of  such  locality  alone  the 
power  of  direct,  immediate  and  final  adjudication  as  to  issues  of 
constitutional  law,  the  power  by  direct  vote  to  set  aside  constitu- 
tional defenses  established  as  the  supreme  law  of  the  entire  land  as 
well  as  of  the  locality  in  question.  Thus  the  very  first  limitation 
which  is  suggested  for  the  application  of  the  Recall  of  Judicial  Deci- 
sions is  Illustrative  of  its  entire  fallacy. 

But,  again,  it  is  indulging  in  a  mere  delusion  to  attempt  to 
confine  cases  which  are  to  be  subject  to  popular  adjudication  to 
those  which  do  not  arise  between  man  and  man  and  to  those  alone 
which  involve  questions  of  general  welfare.  Any  lawyer  or  judge 
knows,  and  any  layman  ought  to  know  and  recognize  the  fact,  that 
almost  without  exception  the  great  questions  which  have  come 
before  and  which  must  come  before  the  courts,  involving  considera- 
tions of  questions  of  great  national  importance  or  of  social  welfare 
of  the  entire  people  or  of  large  classes  of  people,  arise  and  are  de- 
cided in  cases  between  individuals.  Great  questions  of  pubUc  inter- 
est are  not  decided  in  any  distinct  class  of  cases  instituted  for  the 
consideration  of  those  particular  questions.  They  arise  unexpectedly, 
as  necessarily  incidental  but  controlling,  in  proceedings  between  one 
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inan  and  another,  in  which  at  first  the  direct  and  concrete  object 
of  the  litigation  is  devoid  of  public  interest.  It  is  impracticable 
to  enforce  the  distinction  suggested  between  cases  which  shall  be 
and  those  which  shall  not  be  adjudicable  by  an  appellate  court, 
whether  such  court  be  one  of  judges  or  be  one  composed  of  the 
Voters  of  a  whole  state. 

Nor  can  decisions  subject  to  popular  adjudication  be  confined 
to  those  invalidating  a  state  statute  on  grounds  other  than  that 
it  is  repugnant  to  the  federal  constitution.  The  provisions  of  the 
federal  constitution  already  above  outlined  comprise,  in  almost  the 
very  Vords  of  that  instrument,  the  principal  provisions  embodied 
in  every  state  constitution.  Almost  without  exception,  wherever  a 
state  statute  shall  be  found  repugnant  to  a  state  constitution,  it 
would  at  the  same  time  be  repugnant  to  the  federal  constitution, 
and  the  question  adjudicated  would  really  be  the  repugnancy  of  a 
state  statute  to  the  federal  constitution.  The  adjudication  by  the 
people  of  the  locality,  therefore,  if  rendered,  cotild  not  give  assurance 
as  to  the  law  of  local  rights  tmtil  the  same  question  shotild  have  been 
passed  upon  by  the  federal  courts.  Neither  can  the  adjudication 
made  by  popular  vote  be  binding  upon  even  the  state  courts  in 
another  similar  instance;  for  the  state  courts  are  sworn  to  decide 
cases  in  accordance  with  the  requirements  of  the  federal  constitu- 
tion and  the  vote  of  the  people  could  not  change  a  principle  of  fimda- 
mental  law  established  by  judicial  judgment. 

Any  measure  by  which  there  is  given  to  the  people  of  a  locality 
the  direct  power  of  adjudication  upon  a  constitutional  question 
means  the  elimination  of  constitutional  limitations  and  safeguards 
established  for  the  security  of  liberty,  of  person  and  of  property.  In 
place  of  methods  of  careftil  and  deUberate  amendment  of  constitu- 
tions, it  substitutes  the  spasmodic,^  vacillating  and  inconsistent 
expressions,  made  from  time  to  time,  of  the  arbitrary  will  of  a  major- 
ity temporarily  in  power.  It  substitutes  for  decree  of  judgment 
\mder  the  law,  the  spasmodic  will  or  caprice  of  the  mob.  I  use  the 
word  *'mob,"  which  in  similar  instances  never  refers  to  the  people 
generally,  but  to  large  numbers  of  the  people,  and  it  may  be  at  times 
a  majority,  acting  under  the  influence  of  passion  and  prejudice,  and 
against  their  own  real  interest,  as  distinguished  from  the  people, 
acting  through  forms  and  procedures  of  law,  established  with  pro- 
visions safeguarding  against  the  result  of  temporary  passion  and 
prejudices  and  operating  in  such  a  way  and  under  such  conditions 
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as  ultimately  shall  insure  expression  of  the  cabn,  sober,  deliberate 
judgment  of  the  people  as  a  whole.  The  term  so  used  is  not  a  denial 
but  an  affirmation,  tmder  a  constitutional  democracy,  of  a  sovereignty- 
vested  in  the  people. 

It  is  unnecessary  to  give  instances  of  the  opportunities  of  the 
abuse  of  the  power  of  popular  adjudication  upon  constittttional 
questions.  We  may  not  overlook,  however,  the  instance  of  Wiscon- 
son  where,  preceding  the  year  1911,  a  state-wide  agitation  had  been 
made  by  an  appeal  to  the  passion  and  prejudice  of  the  voters,  to 
demand  a  statute  by  which  a  large  class  of  property  owners  within 
the  state,  whose  title  to  their  property  had  been  confirmed  by  re- 
peated adjudications  of  the  state  and  federal  courts,  should  have 
their  property  taken  from  them  by  a  legislative  fiat  and,  by  the 
same  token,  estabhshed  in  the  state  itself  for  general  public  use. 
The  movement,  denominated  in  Wisconsin  as  "progressive,**  was 
successful  and  the  Wisconsin  legislature  of  1911  passed  the  now 
notorious  water  power  act,  the  provisions  of  which,  within  a  year 
were  each  and  all,  including  the  spirit  and  purpose  of  the  act  itself, 
declared  tmconstitutional  by  the  Wisconsin  supreme  coiui;,  as  repug- 
nant to  several  provisions  of  not  only  the  state  but  of  the  federal 
constitution.  No  lawyer  or  judge,  acquainted  with  the  first  prin- 
ciples of  the  law  of  property  rights  or  of  constitutional  law,  will 
pretend  to  criticise  that  decision.  Nevertheless,  such  was  the  preju- 
dice which  had  been  aroused  throughout  the  state  in  favor  of  the 
confiscatory  statute,  there  is  no  doubt  that,  if  the  Recall  of  Judicial 
Decisions  had  been  there  applicable,  the  people  of  the  state  would 
have  voted  within  the  time  required  for  such  a  vote,  and  probably 
would  to-day  so  vote,  that  the  decision  of  the  Wisconsin  supreme 
court  shoidd  not  stand.  By  such  popular  adjudication,  if  it  had 
been  made  in  Wisconsin,  the  statute  in  question  woidd  have  been 
sustained  and  would  have  remained  effective  tintil  the  question 
could  be  brought  before  the  federal  supreme  court  in  the  same  or 
in  a  similar  case;  with  the  result  that  that  which  is  one  day  prop- 
erty in  possession  of  its  owners  would,  for  a  long  period  become  not 
their  property  but  would  be  retained  in  the  possession  and  control 
of  the  state;  and  after  the  end  of  a  further  period,  when  judicial 
judgment  under  thi5  law  finally  reigns  in  place  of  the  drastic  and 
arbitrary  decrees  of  popular  passion,  the  same  property  would  again 
have  been  returned  to  its  legal  owners. 
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It  is  futile  to  claim  that  the  establishment  of  the  Recall  of  Judicial 
I>ecisions  would  be  consistent  with  the  retention  of  constitutional 
government,  or  that  its  purpose  and  effect  are  any  other  than  to 
eliminate  constitutional  safeguards.  Even  in  attempting  to  answer 
the  charge  of  President  Taft  that  the  proposed  new  system  "would 
result  in  suspension  or  application  of  constitutional  guaranty  accord- 
ing to  popular  whim,"  which  would  destroy  **  all  possible  consistency  " 
in  constitutional  interpretation,  ex-President  Roosevelt  expressly 
referred,  in  his  Carnegie  Hall  speech  of  March  20,  1912,  to  the  system 
criticised  as  one  **  amending  or  construing,  to  that  extent,  the  con- 
stitution,"— ^that  is,  to  the  extent  of  leaving  the  enforcement  of  any 
constitutional  provision  to  popular  vote.  The  supporters  of  his 
proposition,  including  a  well-known  publisher  and  editor,  frankly 
assert  that  the  people  within  the  jurisdiction  of  any  constitution, 
should,  as  sovereign  rulers  and  as  the  makers  of  the  constitution 
itself,  have  the  power  at  any  time  by  majority  vote  to  amend,  that  is 
to  "disregard,"  such  constitution,  and  that  the  Recall  of  Judicial 
Decisions  is  sufficiently  justified  because  it  will  have  precisely  such 
effect. 

The  system  of  a  Recall  of  Judicial  Decisions  is  inconsistent  with 
our  system  of  government.  These  two  conflicting  systems  can  not 
exist  together.  As  stated  by  the  Honorable  Elihu  Root  in  the  speech 
which  he  deHvered  as  president  of  the  New  York  State  Bar  Associa- 
tion on  January  19,  1912: 

We  mtist  choose  between  having  prescribed  rules  of  right  conduct,  binding 
in  every  case  so  long  as  they  exist,  even  though  there  may  be  occasional  incon- 
venience through  their  restraint  upon  our  freedom  of  action,  and  having  no 
rules  at  all  to  prevent  us  from  doing  in  every  case  whatever  we  wish  to  do  at  the 
time.  *We  cannot  maintain  one  system  in  part  and  the  other  system  in  part. 
The  gulf  between  the  two  systems  is  not  narrowed,  but  greatly  widened  by  the 
proposal  to  dispense  with  the  action  of  a  representative  legislature  and  to  sub- 
stitute direct  popular  action  at  the  polls.  A  sovereign  people  which  declares 
that  all  men  have  certain  inalienable  rights,  and  imposes  upon  itself  the  great 
impersonal  rules  of  conduct  deemed  necessary  for  the  preservation  of  those  rights, 
and  at  the  same  time  declares  that  it  will  disregard  those  rules  whenever,  in  any 
partictdar  case,  it  is  the  wish  of  a  majority  of  its  voters  to  do  so,  establishes  as 
complete  a  contradiction  to  the  fundamental  principles  of  our  government  as 
it  is  possible  to  conceive.  It  abandons  absolutely  the  conception  of  a  justice 
which  is  above  majorities,  of  a  right  in  the  weak  which  the  strong  are  bound  to 
respect.  It  denies  the  vital  truth  taught  by  reUgion  and  realized  in  the  hard 
experience  of  mankind,  and  which  has  inspired  every  constitution  America  has 
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produced  and  every  great  declaration  for  human  freedom  since  Magna  Charta — 
the  truth  that  htunan  nature  needs  to  distrust  its  own  impulses  and  passions, 
and  to  establish  for  its  own  control  the  restraining  and  guiding  influence  of  de- 
clared principles  of  action. 

No  Justification  by  Necessity  for  Recall  of  Judicial  Decisions 

The  occasion  for  the  suggestion  of  the  Recall  of  Judicial  Decisions, 
as  outlined  by  its  chief  advocate,  lies  in  the  peculiar  fact  that  in 
cases  where  a  state  statute  is  claimed  to  be  repugnant  to  the  federal 
constitution,  and  its  vahdity  is  upheld  as  against  such  claim,  then 
such  decision  is  directly  reviewable  by  the  federal  supreme  court; 
whereas,  if  the  decision  is  against  the  validity  of  the  statute  and  in 
favor  of  the  claim  of  its  repugnancy  to  the  federal  constitution,  such 
decision  is  not  so  reviewable.  This  is  because  of  the  peculiar  pro- 
visions of  the  act  of  congress  by  which  the  appellate  powers  of  the 
federal  supreme  court  are  fixed;  and  the  distinction  is  tmdoubtedly 
made  so  as  to  avoid  as  far  as  possible  an  tumecessary  increase  of  the 
number  of  cases  which  would  otherwise  come  before  the  federal 
appellate  court.  For  a  long  time,  representative  lawyers  of  the 
country  have  considered  this  discrimination  in  allowing  appeals  as 
imwise;  ancj  the  American  Bar  Association  and  many  leading  lawyers 
have  been  urging  upon  congress  the  desirabiUty  of  changing  the 
judicature  act  so  as  to  render  possible  the  review  by  the  federal 
supreme  court  of  all  decisions  of  a  highest  state  court,  which  deter- 
mine to  be  either  valid  or  invalid  a  state  statute  on  the  issue  of  its 
repugnancy  to  the  federal  constitution.  It  is  for  the  people  through 
their  representatives  in  congress  to  say  whether  the  remedy  which 
is  thtis  possible  shall  be  adopted.  It  would  be  a  logical,  efficient 
and  direct  remedy  for  any  evils  for  the  cure  of  which  the  Recall  of 
Judicial  Decisions  is  urged.  Therefore,  besides  objections  to  the  Recall 
of  Judicial  Decisions  on  the  grotmd  of  the  vice,  inexpediency  and  dan- 
ger of  such  a  measure,  it  is  further  shown  to  have  no  justification 
on  the  grounds  of  emergency  or  necessity,  for  there  is  open  an  easy, 
direct  and  constitutional  remedy  for  all  the  evils  which  are  complained 
of  as  a  basis  for  that  meastire. 

The  Judicial  Recall  is  Unrepublican 
The  federal  constitution  provides  (Article  iv.  Section  4),  "The 
United  States  shall  guarantee  to  every  state  in  the  Union  a  republi- 
can form  of  government." 
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It  is  obvious  that  the  Judicial  Recall  measure  could  not  apply 
in  any  particular  state  without  express  provisions  for  that  purpose 
in  the  state  constitution.  So  far  as  state  application  is  concerned, 
it  must  first  be  adopted  as  part  of  the  state  supreme  law,  as  a  feature 
of  state  government.  The  federal  constitution  contemplated  a 
union  of  states  having  as  their  fundamental  principles  and  laws  of 
government  only  those  which  are  and  which  should  at  all  times 
remain  essentially  republican  in  form.  And  this  provision  of  the 
constitution  was  adopted  to  protect,  not  merely  against  intrigues  by 
foreign  powers,  but  also  against  the  ambition  and  intrigues  of  local 
agitators.  Its  purpose  was  to  keep  tmiform,  within  specified  limits, 
the  local  state  governments.  As  pointed  out  by  Madison  in  the 
Federalist,  explaining  the  purpose  and  force  of  this  provision: 

But  who  can  say  what  experiments  may  be  produced  by  the  caprice  of 
particular  states,  by  the  ambition  of  enterprising  leaders,  or  by  the  intrigue  and 
influence  of  foreign  powers? 

As  long,  therefore,  as  the  existing  republican  forms  are  continued  by  the 
states  they  are  guaranteed  by  the  federal  constitution. 

The  only  restriction  imposed  on  them  is  this,  that  they  shall  not  exchange 
republican  for  anti-republican  constitutions;  a  restriction  which,  it  is  presumed, 
will  hardly  be  considered  as  a  grievance. 

It  is  not  left,  therefore,  to  the  caprice  of  each  state,  from  time  to 
time  to  determine  whether  it  shall  adopt  features  of  government 
which  are  unrepubUcan  or  to  repudiate  entirely  the  republican  form. 

As  pointed  out  also  by  Madison  in  the  quotation  of  his  observa* 
tion  upon  the  nature  of  a  "pure  democracy"  above  given,  a  yielding 
up  to  the  direct  vote  of  the  people,  as  in  pure  democracy,  is  to  be 
avoided  as  repugnant  to  our  republican  form  of  government,  a  gov* 
emment  imder  which  the  people  act  through  their  representatives 
or  through  representative  departments,  through  whose  carefully 
formulated  deliberations  and  judgments,  not  the  expressions  of  the 
temporary  spasmodic  wiU  of  the  majority,  but  the  deliberate,  con- 
sistent and  logical  judgment  of  the  entire  sovereign  people,  refined 
and  corrected  by  careful  study  and  consideration  by  individuals  or 
tribtmals  adapted  to  that  purpose,  may  be  enforced;  and  that,  too, 
consistently  with  the  existing  provisions  of  the  fundamental  supreme 
law  as  laid  down  in  the  constitution.  Not  only  is  such  representative 
element  an  essential  feature  of  our  republican  form  of  government, 
but  another  and  even  more  indispensable  feature  is  the  maintenance 
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of  untrammeled  courts  of  justice  presided  over  by  judges,  who, 
during  their  terms  of  office,  shall  be  independent,  not  only  of  the 
legislative  and  executive  department,  but  independent  of  even  the 
sovereign  power  of  the  people. 

No  state  has  been  admitted  having  a  recall  provision  in  its  con- 
stitution, and,  thanks  to  the  sturdy,  judicial  and  fearless  attitude 
of  President  Taft,  the  precedent  has  been  set  for  the  refusal  by  the 
national  government  to  recognize  either  the  wisdom  or  constitution- 
ality of  such  a  state  constitutional  provision.  That  some  states  have 
been  driven  or  induced  to  adopt  such  a  constitutional  provision  is 
no  justification  for  similar  action  by  other  states.  No  republic 
of  the  modem  civilized  world  had  ever  experienced  even  the  proposi- 
tion for  the  Judicial  Recall,  much  less  its  adoption  as  a  constitutional 
provision,  until,  within  the  past  twenty  years,  its  advocacy  was 
started  in  Oregon,  where  it  was  adopted  in  1908.  Even  the  republics 
of  Switzerland,  the  birthplace  of  modem  direct  poptdar  government, 
have  not  failed  to  keep  their  judicial  departments  free  from  the 
effects  of  popular  clamor.  It  was  left  to  their  disciple,  Oregon, 
to  adopt  the  precedent  for  modem  times  of  this  experiment  of  radi- 
calism. And  the  experiment  has  not  only  failed,  but  within  the  four 
years  of  its  existence,  has  demonstrated  that  it  is  a  weak,  inefficient, 
impracticable,  vicious  measure. 

In  no  case  has  a  state  constitutional  provision  for  judicial  recall 
been  upheld  as  not  directly  repugnant  to  this  federal  constitutional 
provision.  There  are  reasons  compelling  the  conclusion  that,  when 
such  question  shall  arise  before  the  federal  court,  it  will  not  be  left 
undetermined  as  being  a  mere  political  question.  Whatever  may  be 
the  ultimate  methods  of  procedure  by  which  the  question  shall  be 
determined  and  the  result  of  such  determination  enforced,  the  con- 
clusion is  manifest  that  the  Judicial  Recall,  whether  in  the  form  com- 
monly proposed  for  the  Recall  of  Judges  or  for  that  of  Judicial  Deci- 
sions, is  unrepublican  in  its  nature,  that  it  involves  a  return  to  the 
tyranny  of  democracy,  as  illustrated  in  the  rule  of  the  demos  of 
ancient  Athens,  and  would  be  more  fruitful  of  dangers  and  evils  than 
a  change  which  looked  directly  to  the  establishment  of  a  monarchy. 

A  Waning  Cause 

It  is  fortunate,  perhaps,  that  local  conditions  in  isolated  local- 
ities, exciting  the  people  of  certain  states  to  a  spasmodic  disregard 
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of  fundamental  principles,  have  induced  sporadic  instances  of  the 
formal  adoption  of  the  Judicial  Recall,  in  the  form  of  the  Recall  of 
Judges.  Its  adoption  by  Oregon  alone  was  generally  regarded  as  a 
local  and  temporary  lapse  from  reason,  and  it  was  not  until  the  exam- 
ple was  followed  by  California  and  particularly  by  Arizona,  that 
thinking  people  were  awakened  to  the  knowledge  of  the  real  dangers 
threatened  by  a  fallacy  once  isolated  but  which  subsequently  was 
found  spreading  most  insidiously  and  with  great  celerity.  During 
the  past  twelve  months,  no  subject  has  received  such  attention, 
whether  in  non-partisan  discussions  or  in  political  debates.  Its 
injection  into  politics  is  to  be  deprecated  for  it  cannot  from  its  very 
nature  be  properly  an  issue  of  national  politics.  So  far  as  its  practical 
scope  is  concerned,  it  is  purely  a  question  of  state  policy  or  state 
caprice.  So  far  as  the  nation  as  a  whole  is  concerned,  it  is  a  question 
of  the  science  of  government  and  of  constitutional  law.  Compara- 
tivdy  few  representative  leaders  and,  almost  without  exception, 
none  who  are  really  schooled  in  the  principles  of  jtuisprudence,  law 
and  government,  have  been  found  among  its  advocates.  On  the 
contrary,  from  every  bench  and  bar  and  associations  of  lawyers, 
from  the  whole  membership  of  a  learned  profession  entitled  to  author- 
itative expression  of  opinion  on  this  question,  have  come  deliberate 
protests  against  this  greatest  of  modem  fallacies.  And  not  without 
results.  The  sturdy,  fearless,  statesmanlike  action  of  President 
Taf  t  in  vetoing  the  Arizona  statehood  bill  is  bringing  more  and  more 
comments  of  approval  from  even  his  political  opponents.  His 
reasons,  as  stated  in  his  veto  measure  of  August  15,  191 1,  and  in  his 
consistent  opposition  to  the  Judicial  Recall  since,  have  had  most 
beneficial  effect  in  demonstrating  to  the  satisfaction  of  thinking 
people  that  the  issue  involved  in  the  Judicial  Recall  is  not  one  of 
politics,  but  one  of  a  deliberate  choice  between  a  constitutional 
and  an  unconstitutional  government,  between  a  republican  or  con- 
stitutional democracy  and  a  pure  democracy  unrestrained  by  safe- 
guarding provisions  essential  not  only  to  efficiency  but  also  to 
permanence.  The  influence  of  all  this  opposition  upon  legislators, 
and  upon  the  average  citizen  tmskilled  in  the  profession  of  law, 
is  apparent.  In  April,  1911,  the  Minnesota  house  of  representatives 
adopted  the  Recall  of  Judges  by  a  large  majority.  At  the  special 
session  in  Jtme,  1912,  the  same  house,  with  its  membership 
tmchanged,  expressly  repudiated  the  Recall  of  Judges  by  an  almost 
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tinanimous  vote.  Its  wisdom  and  practicabiKty  are  now  disputed 
or  at  least  questioned  by  a  large  portion  of  its  former  adherents  in 
the  State  of  Oregon.  The  past  year's  campaign  against  this  fallacy 
has  been  one  of  education.  Hue  and  cry,  sounding  phrases  and 
subtle  ad  hominem  appeals  to  the  voters  as  sovereign,  however 
insidious,  are  met  more  and  more  with  the  spirit  of  sober  reflection 
and  by  minds  of  a  people  who  are  now  better  informed  and  who  are 
benefiting  by  the  instructions  they  have  received. 

Its  elimination  as  even  a  pretended  issue  of  national  politics  is 
now  fortunately  assured.  The  personal  views  of  President  Taft, 
are  too  well  known  to  require  quotation;  and  the  party,  of  which 
he  is  the  representative  head,  is  now  before  the  people  with  the 
express  statement  in  its  platform  that  the  Recall  of  Judges  is  regarded 
as  "unnecessary  and  imwise"  and  declaring  that: 

The  social  and  political  structure  of  the  United  States  rests  upon  the  civil 
liberty  of  the  individual;  and  for  the  protection  of  that  liberty  the  people  have 
wisely,  in  the  national  and  state  constitutions,  put  definite  limitations  upon 
themselves  and  upon  their  governmental  officers  and  agencies.  To  enforce  these 
limitations,  to  secure  the  orderly  and  coherent  exercise  of  governmental  powers 
and  to  protect  the  rights  of  even  the  humblest  and  least  favored  individual  are 
the  function  of  independent  courts  of  justice.  The  republican  party  reafi&nns 
its  intention  to  uphold  at  all  times  the  authority  and  int^;rity  of  the  courts, 
both  state  and  federal,  and  it  will  ever  insist  that  their  powers  to  enforce  their 
process  and  to  protect  life,  liberty  and  property  shall  be  preserved  inviolate. 
An  orderly  method  is  provided  under  our  system  of  government  by  which  the 
people  may,  when  they  choose,  alter  or  amend  the  constitutional  provisions 
which  underlie  that  government.  Until  these  constitutional  provisions  are  so 
altered  or  amended,  in  orderly  fashion,  it  is  the  duty  of  the  courts  to  see  to  it 
that  when  challenged  they  are  enforced. 

The  same  platform  recognizes  that  the  remedies  for  existing 
evils  properly  lie  with  the  legislative  departments  by  means  of  further 
constitutional  measures  of  reform  in  legal  procedure  and  in  provi- 
sions for  the  non-partisan  selection  of  judges.  In  the  words  of  the 
platform: 

That  the  cotuts,  both  federal  and  state,  may  bear  the  heavy  burden  laid 
upon  them  to  the  complete  satisfaction  of  public  opinion,  we  favor  legislation 
to  prevent  long  delays  and  the  tedious  and  costly  appeals  which  have  so  often 
amounted  to  a  denial  of  justice  in  civil  cases  and  to  a  failure  to  protect  the  public 
at  large  in  criminal  cases. 

Since  the  responsibility  of  the  judiciary  is  so  great,  the  standards  of  judicial 
action  must  be  always  and  everywhere  above  suspicion  and  reproach.      MThile 
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we  regard  the  Recall  of  Judges  as  unnecessary  and  unwise,  we  favor  such  action 
as  may  be  necessary  to  simplify  the  process  by  which  any  judge  who  isfound 
to  be  derelict  in  his  duty  may  be  removed  from  office. 

The  eminent  citizen  selected  as  the  representative  head  of  the 
democratic  party,  Governor  Woodrow  Wilson,  has  recently  stated 
his  position  on  the  Judicial  RecaU  as  follows: 

The  Recall  of  Judges  is  another  matter.  Judges  are  not  law-makers.  They 
are  not  administrators.  Their  duty  is  not  to  determine  what  the  law  shall  be» 
but  to  determine  what  the  law  is.  Their  independence,  their  sense  of  dignity 
and  of  freedom  is  of  the  first  consequence  to  the  stability  of  the  state.  To  apply 
to  them  the  principle  of  the  recall  is  to  set  up  the  idea  that  the  determinations 
of  what  the  law  is  must  respond  to  popular  impulse  and  to  popular  judgment. 
It  is  sufficient  that  the  people  should  have  the  power  to  change  the  law  when 
they  will.  It  is  not  necessary  that  they  should  directly  influence  by  threat  of 
recall  those  who  merely  interpret  the  law  already  established. 

And  his  party  now  goes  before  the  people  urging,  not  disregard 
of  law,  but  law  reform  through  necessary  and  proper  legislative 
measures.     In  the  words  of  its  platform: 

We  recognize  the  ui^ent  need  of  reform  in  the  administration  of  civil  and 
criminal  law  in  the  United  States,  and  we  recommend  the  enactment  of  such 
legislation  and  the  promotion  of  such  measures  as  will  rid  the  present  legal 
system  of  the  delays,  escpense  and  uncertainties  incident  to  the  system  as  now 
administered. 

The  fallacy  of  the  recall,  as  applied  to  courts  or  to  decisions  of 
courts,  is  meeting  its  own  inevitable  self-defeat  through  the  increased 
attention,  which  its  advocacy  has  forced  to  the  nature  and  functions 
of  our  constitutional  government  and  to  the  real  character,  futility 
and  dangers  of  any  remedy,  under  whatever  label  it  may  be  pre- 
sented, containing  the  destructive  ingredients  of  the  Judidal  Recall 
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"The  Significance  of  the  Recall  of  Judicial  Decisions,"  by  Karl  T.  Frederick, 
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hensive account  anywhere  obtainable  of  the  political  and  social  questions  that 
have  been  before  the  American  people  during  the  past  twenty  years. 

Meetings.  The  Academy  holds  five  scientific  sessions  each  jtat  during 
the  winter  months,  and  it  alto  has  aii  annual  meeting  in  April,  extending  over 
two  full  days  and  including  five  sessions.  The  papers  of  permanent  value 
presented  at  the  meetings  are  included  in  the  Academy  publications. 

Membership.  Membership  in  the  Academy  may  be  secured  by  apply- 
ing to  the  Secretary,  Logan  Hall,  University  of  Pennsylvania*  Pkikde^rfiia.  The 
membership  fee  is  $5.00;  Ufe  membership  fee,  $100.  Members  rec«ve  all 
the  regular  publications  of  the  Academy,  are  invited  to  attend  and  take  put  in 
the  scientific  meetings,  and  have  the  privilege  of  applying  to  the  PublicatioB 
Board  for  information  upon  current  political  and  tocial  qu^oAt. 
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THE  JUDICIAL  RECALL— A  FALLACY  REPUGNANT  TO 

CONSTITUTIONAL  GOVERNMENT. 


By  Rome  G.  Brown. 


Fallacious  Methods  of  Advocacy. 

The  other  evening,  on  a  city  street  comer,  I  was  attracted  by  a 
hue  and  cry  and  by  discordant  notes  emanating  from  a  badly  played 
violin  in  the  hands  of  an  up-to-date  street  faker  around  whom,  drawn 
by  the  smoky  glare  reflected  by  an  improvised  torch  and  by  the  din 
or  voice  and  nddle,  were  gathering  tne  passersby  to  Usten  to  the 
"lecture/*  guaranteed  free  to  everybody  and  to  be  followed  by  a  most 
extraordinary  *' offer"  for  the  benefit  or  all  mankind.  In  hign  sound- 
ing phrases,  smacking  of  all  the  medical  learning  from  ^lEscuIapius 
down  to  date;  but  wiui  quotations  from  standard  authorities  garbled 
and  distorted  into  perverted  meanings,  and  with  now  and  then  a 
homely  but  subtle  and  insidious  ad  hominem  appeal,  the  faker  detailed 
most  of  the  physical  ills  with  which  the  human  body  is  afflicted  and 
aUeged  symptoms  of  this  and  that  disease;  and,  having  scared  his 
hearers  into  a  receptive  mood,  he  launched  forth  with,  as  it  seemed 
to  their  excited  mmds,  biu'sts  of  eloquent  and  impassioned  oratory. 
He  represented  the  average  hiunan  oeing  as  an  object  of  piteous 
decrepitude  or  as  the  hopeless  subject  of  degeneratmg  tissues  and 
death-dealing  germs.  His  entire  argument  was  a  mass  of  unscientific 
exaggeration  of  known  evils  and  of  worse  ones  purely  imaginary. 
He  inveighed  against  aU  the  medical  learning  of  the  day  and  against 
the  expert  knowledge  and  experience  of  those  recognized  as  authority 
in  the  science  of  hygiene,  medicine,  and  surgery.  All  learning  and 
experience  as  shown  from  history  were  nothing.  The  wisdom  of  the 
fathers  was  merely  tradition  founded  in  error.  What  they  had 
wrought  out  and  handed  down,  the  greatest  discoveries  and  develop- 
ments of  the  science  of  safeguarding  numan  life  and  health  which  had 
brought  the  human  race  to  the  highest  standard  of  scientific  warfare 
with  disease,  were  mere  mockeries  to  the  real  truth.  All  of  which, 
and  more,  was  easily  proved  by  the  fact  that  the  present  systems 
of  treatment  were  imavailing  to  eradicate  disease,  that  men  stiU  con- 
tinued to  die  and  to  suffer  from  ills  which  brought,  and  at  all  times 
threatened,  incapacity  and  death. 

Having  thus  demonstrated  his  major  prenuse  and  at  the  same 
time  all  the  other  assumed  elements  of  nis  syllogism,  he  reaches 
down  and  brin^  forth  a  Httle  sealed  box  marked  ''The  People's 
Own  Cure — ^A  Progressive  Remedy,*'  and  asserts  his  assumed  con- 
clusion that  this  remedy,  by  its  virtues,  as  demonstrated  by  its  label, 
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is  the  final  and  only  true  solution  of  the  problems  of  human  illness. 
Incredulous  as  I  had  been,  I  seemed  to  become  changed  from  merely 
a  curious  listener  to  a  submissive  patient.  Temporarily,  through  a 
sort  of  mental  indolence,  the  high-sounding,  oft-repeated  periods  of 
the  phrase  maker  had  seemed  aunost  to  benumb  my  reason  and  to 
send  me  hopelessly  groping  after  new  means  of  self -protection,  for 
which  I  was  accustomed,  in  my  saner  moments,  to  rely  upon  a  fund 
of  knowledge  slowly  accumulated  by  careful  study  and  experience. 
Healthy  as  I  supposed  I  was  beyond  the  average  man  of  my  age, 
I  felt,  for  the  first  time,  unusual  dimness  of  vision,  a  weakness  in  my 
back,  defects  in  my  breathing,  a  numbness  in  my  feet  and  limbs,  and 
a  new  sensation  of  heart  palpitation.  How  had  that  fool  of  a  life 
insurance  medical  examiner  recently  passed  me  as  sound?  I  had 
now  a  chance  at  least  to  make  good;  and  it  was  only  shortly  before 
I  came  to  myself  that  I,  too,  was  reaching  into  my  pocket  to  join  the 
crowd  in  buying  and  partaking  of  this  alluring  ''cure-all,"  thus 
suddenly  and  adroitly  flashed  upon  them,  without  analysis  and 
without  any  assurance  of  its  nature  or  effects  except  as  conveyed 
by  its  seductive  label. 

Not  for  the  purpose  merely  of  indulging  in  a  figure  of  speech,  not 
merely  to  reduce  an  answering  argument  to  terms  of  ridicule,  much 
less  to  exploit  my  sense  of  humor — on  the  contrary,  as  a  carefully 
deUberated  illustration  of  the  methods  commonly  employed  in 
advocating  the  measures  of  the  judicial  recall — I  offer  this  example 
of  the  up-to-date  nostrum  vender.  Ijike  the  advocates  of  those 
measures,  he  defies  the  experience  of  all  history,  he  carps  at  all 
established  institutions,  pictures  all  progress  as  a  delusion  of  stilted 
ignorance,  and  brands  as  "reactionary  all  those  who  hesitate  or 
refuse  to  attach  themselves  to  his  newly  discovered  panacea,  brought 
now  for  the  first  time  in  modern  history  to  public  attention  under 
the  enticing  title  of  a  '*  progressive"  remedy.  No  real  diagnosis,  no 
scientific  study  or  consideration  of  the  nature  of  the  functions  of  the 
system  to  which  it  is  to  be  appUed.  no  scientific  study  of  remedial 
agencies,  no  test  or  examination  ol  the  medicine,  whether  it  be  a 
compound  or  a  single  element,  no  deliberate  consideration  of  the 
necessary  or  possible  effects  of  its  application — only  a  cry  of  pain 
and  a  jump  in  the  dark — these  are  the  characteristics  of  the  methods 
employed  oy  the  exhorters  for  the  judicial  recall  in  presenting  their 
vicious  but  seductive  fallacy,  a  fallacy  which  is  repugnant  to  consti- 
tutional government. 

An  examination  of  the  considerations  which  have  been  urged  for 
the  judicial  recall,  whether  it  be  the  recall  of  judges  or  of  judicial 
decisions,  and  whether  made  by  an  ex-President  or  by  Unitea  States 
Senators,  arrogating  to  their  peculiar  views  the  exclusive  right  to  the 
title  of  ** progressive,"  shows,  without  exception,  the  adoption  of  the 
street  vendor's  methods.  They  all  dwell  upon  and  exaggerate  the 
existence  of  error,  injustice,  imperfections  in  the  admimstration  of 
justice  or  in  the  personnel  oi  the  judiciary^  breathe  distrust  for  exist- 
mg  conditioiis  and  disrespect  for  present  institutions,  and  incite  dis- 
content among  all  the  restless  elements  of  the  unthinking  and  the 
untaught;  and  thereby  confront  large  masses  of  the  people  with  their 
first  lessons  in  constitutional  government,  administerea  in  the  form 
of  demagogic  tirades  poured  forth  not  only  against  our  Federal  and 
State  Constitutions,  but  against  any  form  of  constitutional  govern- 
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meiit.  At  the  rery  time  of  the  greatest  sensitiveness  of  public  feeling, 
at  a  period  most  critical,  because  of  the  unsettled  condition  of  public 
opimon  on  great  poUtical,  economic,  and  social  questions,  these  pre- 
tending teachers  of  the  multitude,  who,  as  citizens  and  as  officehold- 
ers in  various  capacities,  have  sworn  to  support  the  Government  of 
the  United  States  and  its  Constitution,  are  insidiously  filching  from 
the  minds  of  those  taught  in  the  principles  of  constitutional  govern- 
ment and  traducing  to  those  yet  untaugnt  the  fundamental  and  vital 
principles  and  axioms  which  are  the  very  basis  of  our  republican  form 
of  government.  They  distort  precedent,  misquote  authority,  and 
misrepresent  the  purposes  for  which  our  Government  was  framed. 
They  replace  justifiable  feelings  of  contentment  and  prosperity  with 
discontent  ana  conviction  of  prevalent  social  and  industrial  injustice. 
They  even  extend  their  exaggeration  of  unnecessary  evils  to  the 
highest  fountain  of  justice  that  has  ever  existed  under  any  human 
form  of  government,  to  that  court  which,  under  our  Constitution, 
stands  as  the  final  protection  against  injustice,  as  to  which  court  the 
humblest  citizen  of  the  land  may  feel  that,  as  stated  by  our  former 
minister  to  England,  Edward  J.  Fhelps: 

If  oppreesion  and  wrong  should  gain  the  ascendency,  and  injustice  stalk  abroad  in 
the  land,  and  all  else  fail  nim,  nevertheless  his  humblest  roof,  and  all  things  thst  are 
sheltered  beneath  it,  would  And,  somehow,  someway,  a  final  refuge  and  protection 
in  the  Supreme  Court  of  the  United  States. 

It  is  this  court  wliich  Rufus  Choate,  in  his  speech  before  the  con- 
stitutional convention  in  Massachusetts  in  1853,  presented  to  those 
who  were  crying  for  unrestrained  and  unhmited  power  of  the  people 
as  the  final  bulwark  of  law  and  justice,  guaranteed  by  our  Constitu- 
tion to  every  citizen — a  court,  as  he  said : 

Appropriated  to  justice,  to  security,  to  reason,  to  restraint;  where  there  is  no  respect 
of  persons;  where  wiil  is  nothing  and  power  is  nothing  and  numbers  are  nothing,  and 
all  are  equal  and  all  secure  before  the  law. 

Without  admitting  the  evils  enumerated  and  assumed  by  the  advo- 
cates of  the  judicial  recall  as  a  justification  and  final  argument  for 
their  proposition,  I  would  begin  where  thej  leave  off.  I  would 
assume,  for  the  purpose  of  argument,  the  existence  of  many  of  the 
evils  which  they  relate.  I  would  remind  them  that  the  best  elements 
of  the  National  and  State  bars  are  seriously  and  energetically  working 
for  practical  reforms  in  legal  procedure,  in  the  manner  of  the  selec- 
tion of  judges,  and  in  the  prevention  of  delays  and  against  the  mis- 
carriage of  justice,  and  this,  too,  by  feasible  and  constitutional  meas- 
ures and  by  every  constructive  and  really  progressive  method  which 
can  be  devised;  and  that  the  fact  that  satisiactory  remedies  have 
not  yet  been  attained,  is  not  the  fault  of  the  bench  or  of  the  bar, 
whose  leaders  have  for  years  been  urging  upon  the  people,  through 
the  l^islatures,  fully  formulated  and  efficient  remedial  measures. 
The  fault  hes  with  the  people  themselves,  whose  direct  representa- 
tives in  the  legislatures,  National  and  State,  refuse  properly  to  con- 
sider and  act  upon  proposed  laws  of  authenticated  and  undeniable 
efficacy.  The  failure  or  absence  of  remedy  in  no  degree  constitutes 
a  justification  for  the  application  of  the  drastic  and  suicidal  measures 
involved  in  the  judicial  recall. 

Contrary  to  the  methods  of  the  recall  advocates,  let  us  bring  our- 
selves bacK.  first,  to  a  consideration  of  the  nature  and  functions  of 
the  system  to  which  this  untried  specific  has  been  prescribed.    Then 
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let  US  examine  the  real  character  of  the  proposed  remedy  itself. 
By  no  other  method  can  its  desirability  or  its  emcacy  be  determined. 
By  no  such  method  has  it  ever  been  presented  by  its  advocates.  It 
will  appear  that  the  proposition  of  the  judicial  recall^  whether  in  the 
form  of  the  recall  of  judges  or  of  judicial  decisions,  is  not  one  of 
remedy  for  existing  evils,  but  is  an  attack  upon  constitutional  gov- 
ernment itself;  for  it  strikes  at  the  very  keystone  upon  the  stabuity 
of  which  depends  our  present  form,  or  any  form,  of  constitutional 
government. 

The  Natuse  and  Functions  of  Our  Constitutional 

Government. 

To  discuss  comprehensively  the  questions  involved  would  be  to 
repeat  and  enlarge  upon  great  constitutional  authorities  who  have 
presented  in  general  and  in  detail  the  growth,  nature,  and  extent  of 
constitutional  functions,  including  those  of  the  judiciary.  In  brief 
outline  let  us  here  recall  some  great  demonstrated  truths  as  we 
examine  the  fallacies  of  the  advocates  of  the  judicial  recall  in  the 
assumptions  which  they  make  as  to  the  nature  and  fimctions  of  our 
constitutional  form  of  government. 

the  fallacy  of  disregarding  human  fallibility. 

The  first  and  most  inexcusable  fallacy  is  the  assumption  that  the 
existence  of  evils,  pohtical,  economic,  or  judicial,  arising  in  cooneotioa 
with  this  or  that  department  of  Government  is  necessarily  an  indict- 
ment of  the  administration  of  the  Grovemmecit,  of  the  particular 
department  in  connection  with  which  the  evils  are  found  to  exist, 
or  of  the  Government  itself.  Such  assumption  disregards  the  ever- 
present  and  irremediable  element  of  human  imperfection.  It  is  not 
and  never  can  be  within  the  power  of  man,  at  any  stage  of  civilization, 
to  establish,  maintain,  and  administer  any  institution,  governmental, 
sociological,  industrial,  or  otherwise,  free  or  even  substantially  free 
from  incidental  oppression,  injustice,  and  inequality,  or  from  sacrifice, 
to  some  degree,  of  natural  and  theoretical  rights  of  person  and  of 
property.  The  crudest  social  compact  involves,  to  a  greater  or  less 
extent,  sacrifice.  The  most  perfect  form  of  government  must  involve 
the  same  sort  of  sacrifice  and,  with  its  human  element,  also  many 
evils,  both  those  avoidable  and  those  unavoidable,  evils  which  in 
their  concrete  application  instance  injustice,  inequaUty,  and  even 
oppression.  The  merits  of  any  particular  form  of  government  or 
or  its  administiation,  therefore,  are  not  decided  by  the  fact  of  the 
existence  or  nonexistence  of  this  or  that  evil,  nor  from  the  presence 
or  absence  of  this  or  that  instance  of  injustice,  inequality,  or  oppres- 
sion. The  question  is,  In  view  of  the  experience  of  mankmd  as 
known  by  the  liistory  of  governments,  what  form  and  what  pro- 
visions of  fundamental  law  will  hi  the  end  most  tend  to  diminish  the 
classes  or  instances  of  evil?  Under  what  system  may  the  natural 
evolutionary  processes  of  change,  by  the  guidance  of  intelligent 
efforts  for  reform  and  progress,  best  and  furthest  work  out  in  the 
direction  of  universal  freedom,  equality,  and  justice  ? 

The  fathers  of  our  Constitution  did  not  predict  or  expect  a  perfect 
government  free  from  the  results  of  human  error  in  its  admmistra- 
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tion.  The  Constitution  was  established  not  with  the  expectation 
of  forming  a  ''perfect"  union,  but  a  **more  perfect"  union,  and  to 
establish — not  nnally  and  without  exceptional  failure,  but  in  general, 
so  far  as  human  foresight  and  expenence  could  provide — ^justice, 
domestic  tranquiUity,  means  of  common  defense,  the  blessmgs  of 
liberty  to  ourselves  and  posterity,  and  to  provide  the  best  means  for 
working  out,  with  all  the  vicissitudes  of  success  and  failure,  those 
blessings  of  liberty.  Its  object  was  to  establish  a  government  which 
should  in  the  long  run,  aU  things  considered,  be  most  conducive 
to  ''promote  the  general  welfare"  of  the  people  who  should  hve 
under  it. 

That  the  accomplishment  of  these  purposes  is  best  assured  hj  our 
Constitution  is  taught  by  the  science  of  government,  by  expenence, 
and  by  authority  Gladstone  characterized  our  Constitution  as  "the 
most  wonderful  work  ever  struck  off  at  a  given  time  by  the  brain  and 
puipose  of  man."  No  change  in  the  essential  form  of  government, 
no  nindamental  constitutional  change,  can  be  justified  on  the  plea 
of  thr  existence  of  unremedied  or  even  irremediable  evils.  As 
expressed  in  the  words  of  Lincoln: 

Before  entering  upon  bo  grave  a  matter  as  the  destruction  of  our  national  fabric, 
with  all  its  benefits,  its  memories,  and  its  hopes,  would  it  not  be  wise  tb  ascertain 
precisely  why  we  do  it?  Will  you  hazard  so  desperate  a  step  while  there  is  any 
possibility  that  any  portion  of  the  ills  you  fly  from  have  no  real  existence?  Will  you, 
while  the  certain  ills  you  fly  to  are  greater  than  all  the  real  ones  you  fly  from — will 
you  risk  the  commission  of  so  fearful  a  mistake? 

Appeals  to  popular  prejudice  inducing  unrest  and  discontent  at 
existing  evils  snould  be  met  with  distrust.  Clamors  for  the  ^*rights" 
of  the  people  should  be  checked  with  a  steadfast  but  more  altruistic 
r^ard  for  the  preservation  of  the  Constitution  which  was  expressly 
established  to  safeguard  those  rights.  There  should  be  kept  in  mind 
the  warning  of  Hamilton  when  he  said: 

A  dangerous  ambition  more  often  lurks  behind  the  specious  mask  of  zeal  for  the 
r^hts  of  the  people  than  under  the  forbidden  appearance  of  zeal  for  the  firmness  and 
efficiency  of  government.  History  will  teach  us  that  the  former  has  found  a  much 
more  certain  road  to  the  introduction  to  despotism  than  the  latter,  and  that  of  those 
men  who  have  overturned  the  liberties  of  republics  the  greatest  number  have  begun 
their  career  by  paying  an  obsequious  court  to  the  people;  commencing  demagoguee 
and  ending  tyrants. 

THE  FATJiACY   OF   PURE  DEMOCRACY. 

■  The  fundamental  fallacy  of  the  judicial  recall  is  the  assumption 
that  the  object  of  our  form  of  government  and  the  goal  toward  which 
its  administration  should  work  are  the  establishment  and  promotion 
of  a  government  directly  by  the  people,  in  which  the  will  of  the  major- 
ity, as  expressed  at  the  polls,  should  at  all  times  receive  the  nearest 
Sossible  immediate  response  through  the  machinery  of  the  different 
epartments  by  which  the  powers  of  government  are  administered. 
The  assumption  is,  not  merely  that  ours  was  to  be  a  government 
generally  democratic  in  fonn  and  in  essence,  but  that  in  fact  it  was 
mtendea  to  be  one  of  pure  democracy;  and  that  any  substantial 
check  or  restraint  upon  the  responsiveness  by  governmental  depart- 
ments to  the  will  of  the  people  expressed  through  their  majorities 
from^  time  to  time  are,  when  shown  by  experience  to  be  real  checks 
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and  hindrances,  imperfections,  the  immediate  or  gradual  elimina- 
tion of  which  should  be  the  chief  object  of  any  reform  movement 
which  is  entitled  to  be  denominated  ** progressive."  It  is  the  presen- 
tation of  this  fallacy,  regarding  the  fundamental  object  of  our  system 
of  government,  to  the  individual  voter,  whom  this  fallacy  places 
upon  a  pedestal,  as  the  direct  representative  of  the  democratic  idea 
or  ^' sovereignty"  and  whose  sovereign  rights  the  same  fallacy  has 
assumed  to  have  been  usurped — it  is  this  fallacy  which  is  the  root 
of  all  the  misinformation,  misunderstanding,  deceit,  and  illusion 
which  have  given  the  judicial  recall  its  seeming  popularity.  Its 
falsity,  however,  is  demonstrated  by  even  the  most  superficial  con- 
sideration of  the  nature  and  character  of  our  form  of  government, 
of  the  functions  of  its  different  departments,  and  of  the  objects  and 
efficiency  of  our  Constitution. 

Our  Government  is  a  democracy,  but  it  is  a  constitutional  democ- 
racy, and  the  very  object  of  the  constitutional  feature  is  to  place  in 
the  way  of  the  sovereign  people  those  limitations,  checks,  and  balances 
which,  while  not  preventing  enforcement  of  the  ¥dll  of  the  sovereign 
people,  should  insure  the  wise  and  deUberate  exercise  only  of  wise 
and  deUberate,  and  therefore  properly  restrained,  sovereign  author- 
itv.  Its  primary  object  was  to  prevent  the  immediate  enforcement 
or  the  unrestrained,  unchecked,  and  unlimited  will  of  the  majority, 
whether  expressed  at  the  polls  or  otherwise.  Sovereignty  invested  m 
a  single  person  or  in  a  few,  passing,  without  consideration  of  other 
distinctions,  by  inheritance,  checked  only  by  promises  of  respect  for 
individual  rights — promises  wrested  from  the  sovereignty  by  force  of 
arms,  as  were  those  of  our  Bill  of  Rights  from  King  John  at  Runny- 
mede;  rights,  however,  vouchsafed  only  by  ties  of  tradition  or  by  prec- 
edent— constituted  the  tyranny  of  monarchy,  the  evils  and  abuses 
of  which,  fresh  in  the  minds  or  our  Constitution  makers,  rendered  it 
abhorrent  to  them. 

But,  learned  in  the  history  of  nations  and  conscious  of  the  fate  of 
States  subjected  to  the  unrestrained  will  of  the  people,  they  saw 
another  danger  to  be  avoided,  greater  than  that  of  the  tyranny  of 
monarchy.  Our  Government  must  insure  to  its  people  not  only  the 
blessings  of  liberty,  not  only  the  natural  right  or  dominance  by  the 
people  as  sovereign,  but  it  must  safeguard  forever  those  blessings 
and  rights  by  a  form  of  government  adapted  to  that  purpose  and  the 
stability  of  which  should,  as  far  as  human  intelligence  could  provide, 
be  made  certain  against  the  self-destructive  elements  inevitably 
accompanied  by  an  absence  of  proper  checks,  limitations,  and  bal- 
ances, upon  even  the  sovereign  power  of  the  people.  They  were  not 
satisfied  to  leave  such  checks  and  limitations  to  rest  upon  precedent 
and  to  be  presented  by  analogy  or  implication  from  the  recorded  his- 
tory of  events.  They  must  be  expressed  and  recorded  as  the  supreme 
law  of  the  Nation,  paramount  to  the  will  of  the  sovereign  power  and 
to  the  will  of  its  representative  governmental  departments.  In  their 
wisdom  they  saw  in  this  express  and  written,  fundamental  and 
paramount  law  the  only  sure  and  safe  protection  against  the  dangers 
of  the  tyranny  of  democracy. 

Recognizing  the  fact  that,  with  further  industrial,  economical,  and 
social  development,  the  fundamental  law  thus  established  might  not 
be  sufficiently  elastic  for  the  necessary  adaptation,  they  provided 
for  amendment  by  a  method,  slow,  but  not  cumbersome,  as  facile 
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and  speedy  as  could  be  consistent  with  deliberate  and  well-considered 
action,  and  therefore  with  the  necessary  safeguards  against  the  results 
of  caprice,  temporary  passion,  or  prejudice.  While  exercising  the 
greatest  wisdom  of  their  tiines^  they  bowed  wisely  and  consistently  to 
the  wisdom  of  future  generations,  but  only  to  a  wisdom  which  reaches 
and  acts  upon  sound  judgment,  as  their  judgments  were  then  pro- 
iiouncedy  after  dispassionate  contemplation,  deliberation,  and  discus- 
sion of  facts,  theory,  and  precedent. 

The  Government  established  is  a  government  "  by  the  people."  It 
Ls  the  nearest  to  a  government  by  majorities  that  can  be  established 
consistent  with  the  necassary  elements  of  stabihty  and  the  safeguard- 
ing against  tvrannv,  which  safe^ards  can  only  be  retained  hy  the 
constitutional  checks  and  limitations  upon  the  exercise  of  the  sover- 
eign authority  and  of  the  powers  of  its  representative  departments 
in  the  Grovernment.  Any  measure  which,  like  the  judicial  recall, 
ignores  these  safeguards  or  their  necessity  is  subversive. 

Daniel  Webster  said  in  1848: 

Whoever  says  or  speaks  as  if  he  thought  that  anybody  looks  to  any  other  source 
of  political  power  in  this  country  than  the  people  must  have  a  strong  and  wild  imag- 
ination, for  he  sees  nothing  but  the  creations  of  his  own  fancy.  He  stares  at  phan- 
toms. Let  all  admit  what  none  deny,  that  the  only  source  of  political  power  in  this 
country  is  the  people.  Let  us  admit  that  they  are  sovereign,  for  they  are  so;  t^at 
is  to  say,  the  a^regate  community,  the  coUected  will  of  the  people,  is  sovereign. 

Abraham  Lincoln  said : 

A  majority  held  in  restraint  by  constitutional  checks  and  limitations,  always 
changing  easily  with  deliberate  changes  of  popular  opinion  and  sentiment,  is  the 
only  true  sovereign  of  a  free  people.  Whoever  rejects  it  does  of  necessity  fly  to 
anarchy  or  despotism. 

Quoting  these  words  from  Lincoln,  Senator  Elihu  Root  at  the 
recent  Chicago  convention  said: 

That  covenant  (the  Bill  of  Rights)  between  power  and  weakness  is  the  chief  basis  of 
American  prosperity,  American  progress,  and  American  liberty.    *    *    * 

We  know  that  there  is  no  safe  course  in  the  life  of  men  or  of  nations  except  to  estab- 
lish and  to  follow  declared  principles  of  conduct.  There  is  a  divine  principle  of  justice 
which  men  can  not  make  or  unmake,  which  is  above  all  governments,  above  all  legis- 
lation, above  all  majorities.  The  limitations  upon  arbitrary  power,  and  the  prohibi- 
tions of  the  Bill  of  Rights  which  protect  liberty  and  insure  justice,  can  not  be  enforced 
except  through  the  determinations  of  an  independent  and  courageous  judiciary.   *  *  * 

So  the  three  departments,  the  executive,  legislative,  and  judicial, 
were  established,  each  separate  from  and  independent  of  the  others. 
No  changing  whim  of  the  people  could,  even  in  two  years,  change  the 
entire  legislative  representation,  for  the  Senate  could  not  be  entirely 
changed  except  after  six  years.  It  vested  in  the  legislative  depart- 
ment certain  specified  powers  and  expressly  prohibited  the  exercise  of 
other  powers  by  either  the  Federal  or  the  State  Governments, 
expressly  reservmg  to  the  States  respectively,  or  to  the  people,  all 
powers  not  so  expressly  delegated  to  tne  United  States  nor  prohibited 
to  the  States.  In  order  to  avoid  the  oppression  of  the  tyranny  of 
undeliberate  or  capricious  actions  by  the  sovereign  people,  it  was 
directly  and  expressly  provided  in  section  9,  Article  1,  against  the 
suspending  of  the  privilege  of  the  writ  of  habeas  corpus  and  the  pass- 
ing of  bills  of  attamder  or  ex  post  facto  laws,  against  the  levying  of 
disproportionate  taxes  and  of  duties  upon  articles  exported  between 
these  States;  prohibiting  any  State  from  enforcing  any  law  impairing 
the  obligation  of  contracts  and  from  levying  any  impost  or  duty. 
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And,  later  by  amendments,  the  same  supreme  law  prohibited  the 
Confess  from  mterf ering  with  the  establismnent  and  free  exercise  of 
religion,  with  freedom  of  speech,  and  of  the  press,  or  the  right  of  peo- 
ple peaceably  to  assemble  and  to  petition  for  redress  of  giieyances; 
against  the  quartering  of  soldiers  in  any  house  without  the  consent  of 
the  owner,  the  violation  of  the  security  of  person  and  property  against 
unreasonable  searches  and  seizures  without  warrants  properly  Teri- 
fied  and  issued,  depriving  any  person  of  his  life,  Hberty,  or  property 
without  due  process  of  law,  and  the  taking  of  private  property  for 
pubUc  use  without  compensation;  and  insuring  the  right  or  trial  by 
a;  jury  for  criminal  prosecutions  and  the  protection  of  the  accused 
against  arbitrary  and  illegal  punishment,  the  prohibition  of  excess 
bail,  of  excessive  fines  and  cruel  pimishments;  the  prohibition  of 
slavery  or  involuntary  servitude  at  any  place  within  the  jurisdiction 
of  the  United  States;  and  further  prohibiting  any  State  from  making 
or  enforcing  any  laws  which  shall  abridge  the  privil^es  or  immunities 
of  citizens  of  the  United  States,  or  which  shall  deprive  any  person  of 
his  hf e,  hberty,  or  property  without  due  process  of  law,  or  from  denying 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the  law; 
and  pronibiting  either  the  United  States  or  any  State  from  denying  or 
abrid^g  the  rights  of  citizens  on  account  of  race,  color,  or  previous 
condition  of  servitude. 

Read  and  consider  these  limitations,  take  any  one  of  them,  and  as 
an  individual,  ask  yourself  seriously  the  question  whether  you, 
yourself,  from  considerations  of  your  own  selfish  interest,  would 
willingly  and  deliberately  hazard  the  risk  of  giving  up  forever  the 
safeguard  to  your  life  and  liberty  expressly  vouchsafed  by  the  pro- 
tective provisions  thus  established  as  the  law  of  the  land,  which  no 
legislature  and  which  no  majority  of  the  people  may  ever  capriciously 
set  aside.  If  you  happen  to  feel  no  selnsh  need  of  such  protection, 
then  consider  the  question  as  one  touching  your  own  posterity,  or 
as  one  concerning  the  entire  citizenship  of  tnis  Repubhc  and  those 
who  shall  come  after  them,  and  at  the  same  time  concerning  the 
very  integrity  of  the  Government  under  which  you  and  yours,  and 
they  and  theirs,  are  to  hve.  Not  until  you  have  brought  yourself 
to  the  conclusion  that,  not  merely  one  or  a  few  of  such  linutations, 
but  each  and  all  of  them,  without  exception,  are  unnecessary  and 
unwise,  and  that  they,  each  and  all,  may  at  any  time  be  disregarded — 
not  until  then  can  you  be  a  consistent  supporter  of  the  judicial 
recall.  These  are  questions  which  are,  as  is  the  question  here  under 
consideration,  finally  answered  in  only  one  way  by  any  citizen  who 
has  calmly  considered  all  the  facts  pertaining  to  the  issue  and  whose 
conclusion  is  the  result  of  cool,  dchberate,  and  impartial  judgment. 

These  are  some  of  the  limitations  placed  upon  the  legislative  powers 
of  the  people  in  the  Federal  Constitution,  as  similar  limitations  have 
been  placed  in  all  State  constitutions,  for  the  very  reason  that  the 
judgment  and  discretion  of  the  people  could  not  at  all  times,  and 
without  restraint  and  limitations,  be  relied  upon,  especially  in  times 
of  agitation  and  in  times  of  political  or  economic  crisis.  The  necessary 
safeguards  could  be  insured  only  by  these  express  limitations  upon 
the  power  of  the  sovereign  people  to  legislate,  and  upon  the  privilege 
of  the  people  to  have  legislation  enforced. 

The  runctions,  powers,  and  duties  of  the  executive  department  and 
of  its  members  were  set  forth  and  limited  by  express  provisions. 
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By  the  same  constitution^  as  by  similar  provisions  in  all  State  con- 
stitutions, there  was  also  established  a  third  department  of  govern- 
ment^  the  ludicial,  with  certain  express  original  jurisdiction  and  with 
such  appellate  jurisdiction,  both  as  to  law  and  fact,  as  should  be  pro- 
vided oy  the  legislative  department.  And  by  the  same  instrument 
it  was  provided  (Art.  VI)  tnat: 

This  Constitiitioii  *  *  *  shall  be  the  sui)reme  law  of  the  land;  and  the  judges 
in  every  State  shall  be  bound  thereby,  anything  in  the  constitution  or  laws  of  any 
State  to  the  contrary  notwithstanding. 

And  finally,  it  was  expressly  provided  (Art.  VI)  that : 

The  Senators  and  Representatives  before  mentioned,  and  the  members  of  the 
several  State  legislatures  and  all  executive  and  judicial  officers,  both  of  the  United 
States  and  of  the  several  States,  shall  be  bound  by  oath  or  affirmation  to  support  this 
Constitution. 

Such  are  the  nature,  purpose,  and  effect  of  the  provisions  defining 
the  functions  of  our  constitutional  government;  and  it  is  in  respect  to 
these  and  similar  provisions  that  it  differs  upon  the  one  hand  from  a 
monarchy  and  upon  the  other  hand  from  a  pure  democracy.  While 
it  is  a  government  by  the  people,  it  13  a  government  of  checks  upon 
the  unrestrained  exercise  of  sovereign  authority.  Its  making  was  the 
freest  possible  from  any  passion  or  prejudice.     In  the  worc&  of  Jay: 

Men  who  possessed  the  confidence  of  the  people,  ard  many  of  whom  had  become 
highljr  distinguished  for  their  patriotism,  virtue,  and  wisdom  in  times  which  tried 
the  minds  and  hearts  of  men,  undertook' the  arduous  task  in  the  mild  season  of  peace, 
with  minds  unoccupied  with  other  subjects.  They  })ass(d  manj  months  in  cool, 
unintemipt'  d,  and  daily  consultation,  and  finally,  without  having  been  awed  by 
power  or  influenced  by  any  passions  except  for  love  of  their  country,  they  presented 
ar  d  recommended  to  tne  people  the  plan  produced  by  their  joint  and  very  unanimous 
councils. 

Their  combined  learning  in  the  science  of  government  has  not 
been  equaled  by  any  body  of  men  ever  assembled  for  the  same  or 
a  similar  purpose.     As  expressed  by  Hamilton: 

If  it  had  been  found  impossible  to  have  devised  models  of  a  more  perfect  structure 
then  the  enlightened  friends  of  liberty  would  have  been  obliged  to  have  abandoned 
that  specie  of  government  as  indefensible.  The  science  of  politics,  however,  like 
most  other  sciences,  has  received  great  improvement.  The  efficacy  of  various  prin- 
ciples is  now  well  understood  which  were  either  not  known  or  imperfectly  known  to 
the  ancients.  The  distributions  of  powers  into  distinct  departments,  the  introduction 
of  legislative  balances  and  checks,  tne  institution  of  courts  holding  their  offices  during 
good  behavior,  the  representation  of  the  people  in  the  legislatures,  by  deputies  of 
their  own  election — ^these  are  wholly  new  discoveries,  or  have  made  tiieir  principal 
progress  toward  perfection  in  modem  times.  They  are  the  means  and  power  by  which 
the  exceUencies  of  representative  government  may  be  retained,  and  its  impeiiections 
lessened  or  avoided.    *    *    * 

They  heeded  and  applied  the  warnings  of  authoritj^  and  of  experi- 
ence. The  details  of  their  structure  varied  from  the  ideal  only  m  so 
far  as  hard  experience  and  wise  precept  showed  to  them  the  necessity 
of  restraining  safeguards  in  order  to  insure  practicability  and  stability. 

Aristotle,  nearly  four  centuries  before  the  Christian  era,  said : 

One  species  of  democracy  is  where  the  public  offices  are  open  to  everv  citizen  and 
the  law  is  supreme.  Another  species  of  democracy  is  where  the  public  offices  are 
open  to  every  citizen,  but  where  the  people  and  not  the  law  is  supreme.  The  latter 
sUkte  of  things  occurs  when  the  government  is  administered  by  psephismata  (by  popular 
vote)  and  not  according  to  laws,  and  it  is  produced  by  the  influence  of  the  <fema- 
gogues.  *  *  *  But  where  the  laws  are  not  supreme,  demagogues  arise;  for  the  peo- 
ple becom^e  as  it  were  a  compound  monarch,  each  Individual  being  only  invested 
with  power  as  a  member  of  the  sovereign  body;  and  a  people  of  this  sort,  as  if  they  were 
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A  monarch,  seek  to  exercise  a  monarchical  power  in  order  that  they  may  not  be  governed 
by  the  law,  and  they  aasume  the  character  of  a  despot;  wherefore  flatterers  are  in  honor 
with  them.  A  democracy  of  this  sort  is  analogous  to  a  tyranny  (or  despotism  among 
monarchies).  Thus  the  character  of  the  government  is  the  same  in  both,  and  both 
tyrannize  over  the  superior  classes,  and  psephismata  are  in  the  democracy  what  special 
ordinances  are  in  the  despotism.  Moreover,  the  demagogue  in  the  democracy  corre- 
6jx)nds  to  the  flatterer  (or  courtier)  of  the  despot;  and  each  of  these  classes  of  persona 
is  the  most  powerful  under  their  respective  governments.  It  is  to  be  remarked  that 
the  demagogues  are,  by  referring  everything  to  the  people,  the  cause  of  the  govern- 
ment being  administered  by  psephismata,  and  not  according  to  laws,  since  their 
power  is  increased  by  an  increase  of  the  power  of  the  people,  whose  opinions  they 
command.  The  demagogues  likewise  attack  the  magistrates,  and  say  that  the  people 
ought  to  decide  and  since  the  people  willingly  accept  the  decision,  the  power  of  all  the 
ma^trates  is  destroyed.  Accordingly,  it  seems  to  have  been  justly  said  that  a  democ- 
racy of  this  sort  is  not  entitled  to  the  name  of  a  constitution,  for  where  the  laws  are  not 
supreme  there  is  no  constitution.  In  order  ih&t  there  should  be  a  constitution,  it  is 
necessary  that  the  government  should  be  administered  according  to  the  laws,  and  that 
the  magistrates  and  constituted  authorities  should  decide  in  the  individual  cases 
respecting  the  application  of  them. 

Burke,  in  his  reflections  on  the  French  Revolution,  said : 

L'ntil  now  we  have  seen  no  example  of  considerable  democracies.  The  ancients 
were  better  acquainted  with  them.  Not  being  wholly  unread  in  the  authors  who  have 
seen  tlie  most  of  these  constitutions,  and  who  best  understood  them,  I  can  not  help 
concurring  with  their  opinion  that  the  absolute  democracy,  no  more  than  the  absolute 
monarchy,  is  to  be  reckoned  among  the  legitimate  forms  of  government. 

Webster  in  his  speech  on  the  Rhode  Island  goyernment  said: 

The  people  can  not  act  daily  as  the  people.  They  must  establish  a  government 
and  invest  it  with  as  much  of  sovereign  power  as  the  case  requires.  *  *  »  The 
exercise  of  legislative  power  and  the  oflier  powers  of  government  immediately  by  the 
people  themselves  is  mipraclicable.  They  must  be  exercised  by  representatives  of 
the  people,  and  what  distinguishes  the  American  Government  as  much  as  anything 
else  from  any  government  of  ancient  or  modem  times  is  the  marvelous  felicity  of 
the  representative  system.  *  *  *  The  power  is  with  the  people,  but  they  can 
not  exercise  It  in  masses  or  per  capita.  They  can  only  exercise  it  by  their  representa- 
tives. *  *  ♦  It  is  one  of  the  principles  of  the  American  system  that  the  people 
limit  their  governments,  National  and  State.  It  is  another  principle,  equally  true 
and  certain  and  equally  important,  that  the  people  often  limit  themselves.  They 
set  bounds  to  their  own  powers.  They  have  cnosen  to  secure  the  institutions  which 
they  established  against  the  sudden  impulse  of  mere  majorities.  All  our  institutions 
teem  with  instances  of  this.  It  was  this  great  conservative  principle  in  constituting 
forms  of  government,  that  they  should  secure  what  they  had  establu^ed  against  hasty 
changes  by  simple  majorities.  *  *  *  It  is  one  remarkable  instance  of  the  enact- 
ment and  application  of  that  great  American  principle  that  the  constitution  of  gov- 
ernment should  be  cautiously  and  prudently  interfered  with,  and  that  changes  should 
not  ordinarily  be  begun  and  carried  through  by  bare  majorities.  *  *  ♦  We  are 
not  to  take  the  will  of  the  people  from  public  meetings,  nor  from  public  assemblies, 
by  which  the  timid  are  terrified  and  the  prudent  are  alarmed,  and  by  which  society 
is  disturbed.  These  are  not  American  modes  of  securing  the  will  of  the  people,  and 
never  were. 

Washington  recognized  the  impracticability  of  a  pure  democracy 
and  of  the  necessity  in  any  form  of  government  of  restraint  upon 
the  exercise  of  the  will  of  majorities.  ''It  is  on  great  occasions 
only,"  he  said,  ''and  after  time  has  been  given  for  counsel  and  de- 
liberate reflection,  that  the  real  voice  of  the  people  can  be  known." 
And  the  following  are  also  his  words: 

Kepublicanism  is  not  the  phantom  of  a  deluded  imagination.  On  the  contrary, 
laws  under  no  form  of  government  are  better  supported,  liberty  and  proper^  better 
secured,  or  happiness  more  effectually  dLspensea  to  mankind.  ♦  y  *  If  in  the 
opinion  of  the  people  the  dLstribution  or  mollification  of  the  constitutional  powers  be 
in  any  particular  wrong,  let  it  be  corrected  by  an  amendment,  in  the  way  which  the 
Constitution  designates.  Hut  let  there  be  no  change  by  usurpation;  for,  though  this 
in  one  instance  may  be  the  instrument  of  good,  it  is  the  customary  weapon  by  which 
governments  are  destroyed.    The  precedent  must  always  greatly  overbalance  in  per- 
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mMMnt  evil  any  partial  or  transient  benefit  which  the  use  can  at  any  time  can  yield. 

*  *  *  Toward  the  pre.-»erv'ation  of  your  Government  and  the  permauency  of  your 
present  ha^p^r  state  it  is  requisite  not  only  that  you  steadily  di^couutenance  irregular 
op]^ition  to  its  acknowledged  authority,  but  also  that  you  reAst  with  care  the  spirit 
ol  innovation  upon  its  principles,  however  specious  the  pretexts.  One  method  of 
assault  may  be  to  effect,  m  the  forms  of  the  Constitution,  alterations  which  will  impair 
the  energy  of  the  system,  and  thus  to  undermine  what  can  not  be  directly  overthrown. 

*  *  *  This  Government,  this  offspring  of  our  choice,  uninfluenced  and  unawed, 
adopted  upon  full  investigation  and  mature  deliberation,  completely  free  in  its  prin- 
ciples, in  the  distribution  of  its  powen,  uniting  security  with  energy,  and  containing 
within  itself  a  provision  for  its  own  amendment,  has  a  ju^t  claim  to  your  confidence 
and  your  support.  Respect  for  its  authority,  compliance  with  its  laws,  acquieBcence 
in  its  measures  are  duties  enjoined  bv  the  fimdamental  maxims  of  liberty.  *  *  * 
The  baflis  of  our  political  systems  is  tne  right  of  the  people  to  make  and  to  alter  their 
constitutions  of  government.  But  the  constitution  wnich  at  any  time  exists,  till 
changed  by  the  explicit  and  authentic  act  of  the  whole  people,  is  sacredly  obligatory 
upon  all. 

Madison  said  in  the  Federalist: 

A  pure  democracy  can  admit  of  no  cure  for  the  mischiefs  of  factions.  A  common 
paesion  of  interest  will  in  almost  every  caee  be  felt  by  a  majority  of  the  whole.  A 
communication  and  concert  result  from  the  form  of  government  itself,  and  Uiere  is 
nothing  to  check  the  inducement  to  sacrifice  the  weaker  party  or  any  obnoxious 
individual.  Hence  it  is  that  such  democracies  have  ever  been  spectacles  of  turbu- 
lence. Their  conditions  have  ever  been  found  incompatible  with  personal  security 
or  file  rights  of  property,  and  have  in  general  been  short  in  their  lives  as  they  have 
been  violent  in  their  deaths.  Theoretical  politicians  who  have  patronized  this 
species  of  government  have  erroneously  supposed  that  by  reducing  mankind  to  a  per- 
fect equality  in  their  political  rights  thev  would  at  the  same  time  be  perfectly  equalized 
and  assimilated  in  their  possessions  and  opinions  and  their  passions. 

Lecky,  in  his  Democracy  and  Liberty,  says: 

One  thing  is  absolutely  essential  to  its  safe  working,  namely,  a  written  constitution 
•ecurin^  property  and  contracts;  placing  difficulties  in  the  way  of  organic  change; 
restricting  the  power  of  the  maionties;  and  preventing  outbursts  of  mere  temporary 
discontent  and  mere  casual  conditions  from  overturning  the  main  pillars  of  Uie  stata 

Mill,  in  his  essay  on  "Government,"  says: 

In  this  great  discovery  of  modem  times  the  system  of  representation,  the  solution 
of  all  the  difficulties,  both  speculative  and  practical,  will  perhaps  be  found.  If  it 
can  not,  we  seem  to  be  forced  upon  the  extraordinary  conclusion  that  popular  govern- 
ment is  impossible.  *  *  *  The  community  can  act  only  when  aasembl^.  and 
when  assembled  it  ia  incapable  of  acting.  The  community,  however,  can  choose 
representatives. 

Tucker,  in  his  work  on  the  Constitution,  says: 

Representation  is  the  modem  method  by  which  the  will  of  a  great  multitude  may 
express  itaelf  through  an  elected  body  of  men  for  deliberation  in  lawmaking.  It  is 
the  only  pfacticable  way  by  which  a  large  country  can  give  expression  to  its  will  in 
deliberate  legislation.  Give  suffrage  to  toe  people;  let  lawmaking  be  in  the  hands  of 
their  repreaentatives;  and  make  tne  representatives  responsible  at  short  periods  to 
the  popular  judgment,  and  the  ri^^ts  of  men  will  be  sale,  for  they  will  select  only 
such  as  will  protect  their  rights  and  diamiss  those  who  upon  trial  will  not.  *  *  * 
The  government  ci  the  numerical  majority  is  the  mechanism  of  bmte  force. 

The  Federal  Supreme  Court,  speaking  through  Chief  Justice  Fuller, 
after  quoting  from  Webster's  argument  in  tne  Rhode  Island  case, 
said  in  the  case  of  In  re  Duncan  (139  U.  S..  449.  461): 

By  the  Constitution,  a  republican  form  of  government  is  ^aranteed  to  every  State 
in  the  Union^  and  the  distmguishing  feature  of  that  form  is  the  right  of  the  people 
to  chooee  their  own  officers  for  governmental  administration,  and  pass  their  own  laws 
in  virtue  of  the  l^;i8lative  power  reposed  in  representative  bodies,  whose  legitimate 
acta  may  be  said  to  be  those  of  the  people  themselves;  but.  while  the  people  are 
thus  the  source  of  political  power,  their  governments,  national  and  State,  nave  been 
limited  by  written  constitutions,  and  they  have  themselves  thereby  set  bounds  to 
tbeit  own  power,  as  againat  the  sudden  impulses  of  mere  majorities. 
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Senator  Henry  Cabot  Lodge,  in  his  recent  addresB,  ''The  Cnttti- 
tution  and  its  makers,"  says: 

The  destniction  of  an  independoit  indiciary  csnies  with  it  errerything  elat^  but 
it  only  iUusirates  aharply  the  geneiai  Ukeoiy  pursued  by  the  makeiB  of  the  CoDititii- 
tkm.  They  eatabliahed  a  democracy ,  and  mey  believed  that  a  democracy  would 
be  succeaelul,  but  they  also  believed  that  it  could  succeed  aoliriy  through  fonps  and 
methods  which  would  not  make  it  impossible  for  the  people  to  carry  on  their  own 
government.  For  this  reason  it  was  tliat  they  provided  against  hasty  action,  guaided 
against  passion  and  excitement,  gave  ample  room  for  the  cooler  second  thou^t.  and 
arrangea  that  the  popular  will  diould  be  exfwessed  throag^  remesentative  and  delib- 
erate anemblies  ana  the  laws  administered  and  intefpreted  through  independent 
courts.  Those  who  would  destroy  their  work  talk  cootinually  about  trusung  tha 
people  and  obeying  the  people's  will.  But  this  is  not  what  they  seek.  The  state- 
ment as  they  make  it  is  utterly  misleading.  «  *  *  The  frameis  of  the  Gonstita- 
tion  made  it  in  the  name  and  tor  the  benefit  of  the  peoj^  of  the  United  States;  for 
the  entire  people,  not  for  any  fraction  or  class  of  the  people.  They  did  not  make 
the  Constitution  for  the  voters  of  the  United  States.  They  recognized  that  the  popular 
will  could  only  be  expressed  by  those  who  voted  and  that  the  expressioii  of  the  ma- 
jority must  in  the  end  be  final.  But  they  restrained  and  made  deliberate  the  action 
of  the  voters  by  the  limitations  placed  upon  the  legislative,  the  executive,  smd  the 
judicial  branches,  so  that  the  rights  of  all  the  people  might  be  guarded  and  protected 
against  ill-considered  action  on  the  part  of  those  who  vote.  Those  who  now  seek 
to  alter  the  fundamental  principles  of  the  Constitution  start  with  a  confusion  of  terms 
and  a  false  i»oposition. 

These  are  some  of  the  considerations  by  which  is  demonstrated  the 
fallacy  of  pure  democracy,  or  the  fallacy  of  direct  adjudication  of 
constitutional  questions  by  popular  vote. 

THE    FALLACY   OP   JUDICIAL   USURPATION. 

Another  distinct  but  in  many  respects  correlated  fallacy  indulged 
in  by  the  advocates  of  the  judicial  recall  is  in  respect  to  the  nature  and 
propriety  of  the  powers  of  the  judiciary.  Where  the  evident  funo- 
tions  of  the  court  are  admitted,  their  exercise  even  within  constitu- 
tional limits,  is  criticized  as  unwarranted  and  arbitrary;  and  the  very 
existence  of  such  powers  is  made  the  object  of  denunciation.  From 
such  proceed  an  excoriation  of  the  constitutionally  established 
powers  of  the  judiciary  and  a  demand  that  by  the  indirect  method  of 
the  recall  of  judges  or  by  the  more  direct  method  of  the  recall  of  judi- 
cial decisions,  the  protective  and  safeguarding  restraints  and  limita- 
tions upon  the  immediate  and  direct  enforcement  of  the  will  of  the 
majority  be  made  ineffective.  Ex-President  Boosevelt  in  an  editorial 
in  the  Outlook  of  March  9, 1912^  denounced  our  system  of  restraint  by 
express  limitations  and  held  up  as  exceptional  and  unnecessary  the 
admitted  power  of  the  judiciary,  in  this  country,  to  decide  between 
the  logical  requirements  of  a  written  constitution  and  the  seeming 
requirements  of  a  statute  passed  ostensibly  for  the  purpose  of  im- 
proving social  or  economic  conditions.     He  said: 

1  speak  purely  of  the  kind  of  decisicMis  which  only  American  courts  are  entitled  to 
make,  the  kind  of  decision  which  no  judge  in  our  neighbor  Canada,  in  Australia,  in 
England,  in  Germany,  or  in  Prance  has  the  right  to  make,  or  would  for  one  moment  be 
permitted  to  make — ^I  am  speaking  of  the  action  of  the  court  of  a  State  when  it  declares 
that  a  law  passed  in  the  collective  interests  of  the  whole  community  is  unconstitutional. 

Tlie  less  shrewd,  the  more  ingenuous  and  frank  advocate,  the 
typical  advocate,  of  the  judicial  recall  carries  his  fallacy  to  the  extent 
of  an  assumption  and  express  statement  that  the  courts,  having 
originally  been  established  as  a  useful,  if  not  necessary,  department 
of  government,  have  actually  usurped  powers  and  functions  in  no 
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wise  originall]^  intended  for  them;  that  they  hare  arbitrarily  and 
without  constitutional  warrant  arrogated  to  themselves  a  sort  of 
final  despotism,  incou^istent  with  au  proper  theories  of  our  form 
of  government,  and  have  asserted  by  gradual  usurpation  a  sort  of 
sovereignty  of  their  own  at  war  with  the  real  sovereignty  of  the 
people.  It  is  by  such  usurpation,  it  is  claimed,  that  the  courts  now 
exercise  the  power  to  declare  invalid  and  unenforceable  statutes 
found  repugnant  to  constitutional  provisions.  It  is  asserted  that 
these  usurped  powers  should  be  taken  away  by  otlier,  and,  as  it  is 
said,  perhaps  similar  arbitrarv  methods  defying  all  constitutional 
considerations;  so  that  tlius  there  may  be  recovered  to  the  people 
themselves  the  powers  which  have  been  insidiously  but  wrongfully 
wrested  from  them.  This  fallacy  persists,  from  the  covert  mislea(i- 
ing  attacks  made  upon  our  constitution  through  comparison  with 
'unconstitutional  systems  of  monarchy  or  democracy,  systems  impos- 
sible for  us,  to  the  open,  unqualified  denunciation  of  our  entire  system. 
of  government  and  of  its  (Constitution,  and  tlie  open  charge,  as  th^ 
basis  of  the  argument  for  the  judicial  recall,  that  the  judiciary  have 
stolen,  by  gradual  unconstitutional  encroachment  and  usurpation,  the 
real  sovereignty  which  was  intended  to  rest  at  all  times  and  under  all 
circumstances  directly  with  the  people.  Such  is  the  vice  of  the  in- 
sidious and  misleading  appeal  to  tne  voter,  made  by  the  self-seeker  for 
notoriety  or  for  office,  who  pretends  to  teach  his  hearers  that  goveni- 
ment  *^by  the  people ''  means,  not  our  form  of  government  as  admin- 
istered under  the  Constitution,  but  another  and  different  system  of 
ffovernment;  or  that  it  means  our  system,  so  far  as  mere  matter  of 
orm  is  concerned,  but  administerea  in  such  a  way  that  its  essence 
sliall  be  lost  and  only  the  mere  form  left,  fragile  and  responsive,  with- 
out limit  and  without  delay,  to  the  changing  demands  of  the  people, 
as  expressed  from  time  to  time  by  their  majority  vote.  Such  is  the 
vice  of  the  cry  that  the  Constitution  and  the  law  must  not  be  greater 
than  their  makers;  that  judges  are  merely  the  servants  of  the  people; 
that  the  people  made  the  fundamental  law  and  that  they  make  the 
statutes  and  that  their  last  expressed  wiD,  as  represented  by  a  tempo- 
rary majority,  should  be  directly  enforceable  as  a  law  paramount  to 
all  others. 

I^et  us,  who  as  citizens  have  sworn  to  support  our  Constitution 
and  our  Government  and  laws  under  that  Constitution,  and  who, 
respecting  our  oaths,  insist  that  changes  in  government,  or  in  the 
administration  thereof,  shall  be  brought  about  only  through  consti- 
tutional methods,  consider  for  a  moment  the  constitutional  functions 
of  the  judiciary  and  the  necessity  of  the  preservation  of  these  func- 
tions, and  particularly  of  its  independence. 

The  necessity  of  constitutional  limitations  as  essential  to  the 
efficiency  and  stability  of  our  form  of  Government  has  been  shown. 
But  these  limitations  and  restraints  could  not  be  enforced,  except 
through  a  judicial  department,  and  it  was  for  that  purpose  primarily 
that  the  judicial  department  was  established.  It  was  upon  the 
courts  under  our  system  of  government  that  the  only  ultimate  reliance 
could  be  placed  to  safeguard  and  enforce  the  constitutional  limitations 
expressly  placed  upon  the  sovereign  power  of  the  people.  It  was 
expressly  made  the  duty  of  the  Federal  and  of  the  State  courts  to 
observe  this  fundamental  law  as  the  supreme  law  of  the  land;  this  is 
the  duty  which  has  been  performed  by  the  Federal  and  State  courts, 
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and  it  is  by  die  performance  of  this  function  that  otir  constitutional 
Government  has  been  preserved.  This  dutv  included  the  power  of 
the  courts  to  declare  invalid  any  statute  if  repugnant  to  constitu- 
tional provisions.  That  this  duty  and  power  were  originally  imposed 
upon  tne  courts  as  an  essential  feature  of  the  new  form  of  government 
and  is  in  no  degree  a  usurpation  or  afterthought  is  shown  by  the  fact 
tliat  the  deliberations  of  the  constitutional  convention  at  all  times 
assumed  such  power  to  be  intended  for  the  judiciary.  That  it  was  so 
understood  by  the  several  States  in  ratifying  the  Constitution  is  shown 
by  the  fact  tnat  the  existence  of  this  very  power  in  the  judiciary  was 
everywhere  urged  upon  the  States  as  the  great  safeguarchng  provision 
which,  as  against  all  the  timorous  feeUng  of  uncertainty,  should  mai^e 
them  assured  of  the  safety  and  efficiency  of  the  new  Constitution  and 
act  as  a  competing  reason  for  its  unanimous  adoption.  Ellsworth, 
on  January  7,  1788,  urging  the  ratification  of  the  Constitution  upon 
the  Connecticut  convention,  said: 

If  the  general  l^islature  riiould  at  any  time  overleap  their  limits,  the  judicial 
department  is  a  constitutional  check.  If  the  United  Stales  ^  beyond  their  powers, 
if  they  make  a  law  which  the  Constitution  does  not  authorize^  it  is  void;  aud  the 
judicial  power,  the  national  judges,  who  to  secure  their  impartiality  are  to  be  made 
mdepenaent,  will  declare  it  to  be  void.  On  the  other  hand,  if  the  States  go  beyond 
their  limits,  if  they  make  a  law  which  is  a  usurpation  upon  the  Federal  Government, 
the  law  is  void;  and  upright  independent  judges  will  declare  it  so. 

So  at  the  same  period  Hamilton  was  urging  in  the  Federalist: 

There  is  no  liberty  where  the  power  of  judging  be  not  separate  from  the  legislative 
and  executive  power.  *  *  *  The  complete  independence  of  the  courts  of  justice 
is  peculiarly  essential  in  a  limited  constitution.  *  *  *  Limitations  of  this  Idnd 
can  be  preserved  in  practice  no  other  way  than  through  the  medium  of  courts  of 
justice,  whose  duty  it  must  be  to  declare  all  acts  contnkry  to  the  commands  of  the 
Constitution  void. 

So  Chief  Justice  Marshall,  in  the  case  of  Marbury  v.  Madison 
(1  Cranch,  368,  388),  summarizes  the  constitutional  provisions  includ- 
ing those  makmg  it  the  supreme  law  of  the  land  and  binding  upon  all 
courts.  Federal  and  State,  and  requiring  ail  judges  to  swear  to  its  sup- 
port and  the  requirement  by  the  yet  sovereign  people,  through  their 
legislatures,  of  an  oath  bv  every  jud^e  that  he  ''will  faithfully  and 
impartially  discharge^'  all  the  duties  incumbent  upon  him  according 
to  the  beet  of  his  abilities  and  understanding, ''  agreeably  to  the  Con- 
stitution and  laws  of  the  United  States'';  and  he  demonstrates  that 
the  power  and  duty  of  the  courts  to  declare  invaUd  unconstitutional 
statutes  are  imposed  not  only  by  necessary  implication  but  by 
express  provision.    He  said : 

This  original  and  supreme  will  [the  people]  organizes  the  Govenunent  and  assigns 
to  different  departments  their  respectiye  powers.  It  may  either  stop  here  or  establish 
certain  limits  not  to  be  transcended  by  those  departments. 

The  Government  of  the  United  States  is  of  the  latter  description.  The  powers  of 
the  legislature  are  defined  and  limited;  and  that  those  limits  may  not  be  mistaken  or 
forgotten  the  Constitution  is  written.  To  what  purpose  are  powers  limited,  and  to 
what  purpose  is  that  limitation  committed  to  writing,  if  these  Imuts  may,  at  any  time, 
be  passed  by  those  intended  to  be  restrained?  The  distinction  between  a  government 
witn  limited  and  unlimited  powers  is  abolished  if  those  limits  do  not  conmie  the  per- 
sons on  whom  they  are  imposed,  and  if  acts  prohibited  and  acts  allowed  are  of  equal 
obligation.  It  is  a  proposition  too  plain  to  be  contested  [either]  that  the  Constitution 
controls  any  legislative  act  repugnant  to  it  or  that  the  legislature  may  alter  tiie  Con- 
stitution by  an  ordinary  act. 

Between  these  alternatives  there  is  no  middle  ground.  The  Constitution  is  either 
a  superior  paramoimt  law,  imchangeable  by  ordinary  means,  or  it  is  on  a  level  with 
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cnrdiBary  legislative  acts,  and,  like  other  acts,  is  alterable  when  the  l^ialature  shall 
please  to  alter  it. 

If  the  former  part  of  the  alternative  be  true,  then  a  legislative  act  contrary  to  the 
Constitution  is  not  law.  If  the  latter  part  be  true,  then  written  constitutionB  are 
absurd  attempts  on  the  part  of  the  people  to  limit  a  power  in  its  own  nature 
illimitable. 

A   SIGNIFICANT   EXAMPLE   OF   FALLACIOUS   STATEMENT. 

Ex-Presideat  Roosevelt  cites  Australia  as  a  country  where  the 
powers  of  the  courts,  as  exercised  in  the  United  States,  find  no 
parallel.  As  pointed  out  by  Justice  Burch  of  the  Kansas  Supreme 
Court  in  a  recent  address,  it  is  the  instance  of  Austraha  which  shows 
a  deliberate  adoption  of  our  constitutional  methods  and  of  the  very 
powers-  of  the  judiciary  which  are  now  widely  made  the  subject  of 
denunciation.  As  late  as  January,  1901,  upon  the  address  of  aJl  the 
Australian  colonies  to  the  British  Crown,  uiere  was  put  into  effect, 
for  the  government  of  the  people  of  the  entire  AustraHan  continent, 
a  written  constitution  modeled  upon  that  of  the  United  States  of 
America. 

For  five  years  representatives  of  the  colonies  had  cUscussed  with 
the  greatest  learning  and  research  the  merits  and  demerits  of  different 
forms  of  government  as  shown  by  the  experience  of  parUamentary 
systems  of  government  and  of  that  of  the  United  States  and  other 
countries,  with  the  result  that  the  American  precedent  became  the 
guide  and  model  of  a  new  continental  government.  It  followed 
closely,  in  many  respects,  the  American  model  in  its  separations  of  fed- 
eral and  State  authority,  and  in  its  division  of  power  between  the  three 
separate  and  independent  legislative,  executive,  and  judicial  depart- 
ments, and,  what  is  more  important,  with  a  federal  judiciary  as  the 
supreme  interpreter  of  the  Constitution  and  with  the  Constitution  as 
the  supreme  law  of  the  land.  And  for  10  years  prior  to  the  time  when 
ex-President  Roosevelt  was  claiming  a  repudiation  by  Austraha  and 
other  nations  of  the  world  of  the  power  of  the  judiciary  to  prevent 
enforcement  of  a  legislative  statute  as  repugnant  to  the  supreme  writ- 
ten law  of  the  land,  the  courts  of  the  Commonwealth  of  Austraha  had. 
following  the  precedent  of  decisions  of  the  Supreme  Court  of  the  Unitea 
States,  been  aeclaring  numerous  statutes,  even  some  affecting  human 
rights  from  a  vital  stand{K>int,  ^' ultra  vires;''  that  is,  unconstitu- 
tional. Such  decisions  included  those  declaring  invahd  the  federal 
act  establishing  a  worker's  mark,  passed  in  the  interests  of  union  labor, 
as  an  invasion  of  the  separate  powers  of  a  State  over  domestic  com- 
merce and  industry;  a  federal  act  attempting  to  control  disputes  be- 
tween emplover  and  employee  on  State  railways;  and  an  excise  tariff 
act  by  which  it  was  attempted  indirectly  to  secure  to  workmen  a 
share  of  the  profits  accruing  to  employers  from  protection  taxes. 

Another  incident  which  has  been  overlooked  by  the  chief  American 
advocate  of  the  recall  of  judicial  decisions  is  that  the  measure  of  the 
appeal  to  the  people  from  the  decisions  of  the  courts  on  constitutional 
questions  was,  over  a  decade  ago,  presented  to  the  Austrahan  con- 
stitutional convention,  and  althougn  fully  debated,  received  no  sub- 
stantial support  except  from  the  member  proposing  it  and  was  finally 
withdrawn.  It  was  unanimously  agreed  that  this  indirect  method 
of  amending  or  modifying  the  constitution  was  inconsistent  with  the 

S.  Doc.  %n,  6a-2 2 


18  THB  JUDICIAL  BSCALL. 

form  of  government  proposed,  which  gave  ample  opportunity  for 
aU  proper  amendment  oy  methods  requiring  dehberate  action. 

This  recent  weli-considered  approval,  by  an  exceptionally  intel- 
ligent and  progressive  people  of  an  entire  continent,  of  our  constitu- 
tional system,  now  denounced  to  the  American  people  by  an  American 
of  world-wide  reputation,  is  a  most  significant,  though  silent,  answer 
to  the  advocates  of  the  judicial  recall  fallacy . 

The  Proposed  Remedy  op  Judicial  Recall  Analyzed. 

In  less  strenuous  times  it  would  seem  almost  pueiile  to  detail,  even 
to  the  extent  of  the  above  statement,  the  nature  and  functions  of  our 
Government  and  of  its  judicial  department.  The  necessity  of  doing 
so  now  only  illustrates  the  truth  of  the  maxim  that  it  is  necessary 
now  and  then  to  get  back  to  fii*st  principles.  It  is  the  first  principles 
of  government  which  are  ignored  by  the  advocates  of  the  judicial 
recall.  Our  Government  is  not  one  of  pure  democracy,  but  is  a  republi- 
can or  constitutional  democracy.  It  is  a  Government  not  directlj 
by  majorities,  whose  changing  whims  shall  be  enforced  directly  and 
immediately  from  time  to  time  as  people  may  be  affected  by  passion 
or  prejudice.  It  is  one  where  for  selr-protection,  for  the  protection 
of  each  constituent  member  of  its  citizenship,  there  are  self-imposed 

feneral  rules  of  conduct,  general  Umitations  of  powers  upon  the 
'ederal  and  upon  the  State  legislatures.  It  is  a  Government  by  a 
majority,  but  oy  a  majority  acting  through  representatives  and  at 
the  same  time  restricted  within  express  limits,  limits  which  are  un- 
changeable except  through  deliberate,  well-considered  action. 

These  restrictions  and  limitations  are  the  supreme  law  of  the  land 
and  it  is  the  express  duty  of  the  courts  to  enforce  their  observance. 
The  primary  function  of  the  courts  is  to  stand  between  temporary 
demands  of  a  majority  and  the  oppression  and  injustice  which  must, 
or  at  least  may,  follow  unrestrained  power.  For  the  preservation 
of  this  safeguarding  element  the  independence  of  the  judiciaiy  is 
essential.  It  must  not  be  cringing  or  subservient  to  a  majority. 
Its  judges  must  be  the  *  'servants ''  of  the  people  only  in  the  sense  that, 
for  the  people,  they  carry  out  fearlessly,  impartially,  and  judicially 
the  duties  which  are  imposed  upon  them.  Any  measure  which  strikes 
at  their  independence  strikes  at  the  very  foundation  of  the  judicial 
department  and  at  the  very  foundation  of  our  Gt)vemment  itself. 

in  order  properly  to  perform  these  functions  the  element  of  in- 
dependence IS  absolutely  essential.  Without  the  quality  of  absolute 
independence  the  judicial  department  becomes  a  mere  reflector  of 
public  opinion,  constantly  changing  with  the  temporary  whims, 
passions,  and  prejudices  of  the  majority. 

It  was  the  better  to  preserve  the  independence  of  the  judiciary 
that  the  tenure  of  office  during  good  behavior  was  advocated  and 
adopted.  Eighty-seven  years  before  the  adoption  of  our  Constitu- 
tion the  King  of  England  had  the  arbitrary  power  of  unseating  a 
judge;  but  that  power  was  taken  away  by  tne  act  of  settlement, 
which  secured  to  tne  judges  their  tenure  of  omce  during  good  behavior, 
subject  only  to  impeachment  by  Parliament.  In  so  much  did  the 
act  of  settlement  make  the  Government  of  England  take  on  a  feature 
republican  in  form,  for  the  power  of  removal  of  judges  was  given  to 
the  representative^^  of   the  people,   not  to  the  people  themselves 
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directly,  but  to  the  Parliament  which  was  given  the  duty  to  hear, 
tiy,  and  determine,  and  which  was  a  body  so  constituted  that  it  could 
perform  that  function. 

So.  in  advocating  the  constitution  and  the  good-behavior  tenure, 
Hanmton  said: 

The  complete  independence  of  the  courts  of  justice  is  peculiarly  essential  in  a 
limited  constitution.  By  a  limited  constitution  I  understand  one  which  contains 
certain  specified  exceptions  to  the  legislative  authority;  such,  for  instance,  as  that  it 
shall  pass  no  bills  of  attainder,  no  ex  post  facto  laws,  and  the  like.  Limitations  of 
this  kind  can  be  preserv^ed  in  practice  in  no  other  way  than  through  the  medium  of 
courts  of  justice,  whose  duty  it  must  be  to  declare  all  acts  contrary  to  the  manifest 
tenor  of  the  Constitution  void.  Without  this  all  the  reservation  of  particular  rights 
or  privileges  would  amount  to  nothing. 

This  independence  of  the  judges  is  equally  requisite  to  guard  the  Constitution  and 
the  rights  of  individuals  from  the  effects  of  those  ill  humors  which  the  arts  of  design- 
ing men  or  the  influence  of  particular  conjectures  sometimes  disseminate  among  the 
people  themselves  and  which,  though  they  speedily  give  place  to  better  information 
and  more  deliberate  reflection,  have  a  tendency  in  the  meantime  to  occasion  dan- 
gerous innovations  in  the  government  and  serious  oppressions  of  the  minor  party  in 
the  community. 

Upon  the  whole  there  can  be  no  room  to  doubt  that  the  convention  acted  wisely 
in  copying  from  the  models  of  those  constitutions  which  have  established  good 
behavior  as  the  tenure  of  their  judicial  officers  in  point  of  duration;  and  that,  so  ftur 
from  being  blamable  on  this  account,  their  plan  would  have  been  inexcusably  defec- 
tive if  it  had  wanted  this  important  feature  of  good  government.  The  experience  of 
Great  Britaixi  affords  an  illustrious  comment  on  the  excellence  of  the  institution. 

In  order  to  avoid  the  danger  of  subserviency  by  reason  of  short- 
term  elections,  the  Massachusetts  constitution,  as  late  as  1870,  pro- 
vided for  tenure  of  office  for  judges  durine  good  behavior,  subject  to 
removal  by  impeachment.     As  stated  in  Uiat  constitution: 

It  is  essential  to  the  preservation  of  the  rights  of  every  individual,  his  life,  liberty, 
property,  character,  and  that  there  be  an  impartial  interpretation  of  the  laws  and 
administration  of  justice.  It  is  the  right  of  every  citizen  to  oe  tried  by  judges  as  free, 
impartial,  and  independent  as  the  lot  of  humanity  will  admit.  It  is  therefore  not 
only  the  best  policy  but  for  the  security  of  the  rights  of  the  people  and  of  every  citi- 
zen that  the  judges  of  the  Supreme  Judicial  Court  should  hola  their  offices  as  long 
as  they  behave  themselves  well. 

It  necessarily  follows  that  any  measin*e  of  reform  is  obnoxious 
and  unwise  in  so  far  as  it  is  antagonistic  to  these  basic  principles  of 
our  form  of  ^vemment.  Any  measure  which  is  directly  repugnant 
to  these  principles  is  not  only  inexi>edient,  but  absolutely  inderensible. 
Such  is  the  character  of  the  judicial  recall,  whether  proposed  in  the 
form  of  the  recall  of  judges  or  of  judicial  decisions.  The  judicial 
recall  is  not  remedial,  but  baneful  in  its  nature.  It  is  not  either 
constructive  or  progressive,  but  is  -destructive  and  reactionary. 
This  is  true  whether  viewed  from  a  mere  theoretical  statement  of  its 
elements  or  from  the  concrete  instances  of  its  attempted  application. 
It  means  a  replacement  of  a  properly  adjusted,  stable,  practicable, 
successful,  constitutional  government  with  a  form  of  government 
shorn  of  constitutional  protective  features.  It  directs  ali  the  forces 
of  reform  into  a  downward  path  leading  to  further  elimination  of 
the  very  rudiments  of  our  republican  system.  It  would  establish 
the  precedent  of  the  yielding  up  of  fundamental  principles  to  the 
temporary  pressing  of  elements  of  unrest,  instead  of  insisting  upon 
a  constructive  adjustment  consistently  and  scientifically  worked  out  in 
such  a  way  as  to  save  to  the  American  people  these  protective  features 
of  our  form  of  government  which  aistm^ish  it  from  despotism 
upon  the  one  hand,  and  from  disorder,  socialism,  and  anarchy  upon  the 
other. 


20  THB  JUDICIAL  BECALU 

THE   RECALL  OF  JUDOE8. 

The  recall  of  judges  has,  by  the  very  terms  in  which  it  is  usually 
expressed  and  presented,  a  certain  allurement  which  blinds  the 
superficial  observer  to  its  essential  vices.  Like  the  recall  of  judicial 
decisions,  it  is  founded  on  the  fallacy  of  human  infallibility,  on  the 
f allacjr  of  a  sort  of  divine  right  belonging  to  the  people  to  have  the 
sovereign  authority,  ultimately  impo^d  m  them,  exercised  directly 
upon  the  command  of  a  majonty,  and,  finally,  upon  the  fallacy  that 
the  power  exercised  by  the  courts  to  invalidate  unconstitutional 
statutes,  because  it  operates  as  a  check  upon  the  direct  exercise  of 
the  people's  sovereignty,  is,  for  that  reason,  an  obstacle  and  a  menace 
and  is  a  power  attained  bv  usurpation.  From  such  origin  has  the 
recall  of  judges  arisen  and.  is  now  put  forward  as  the  remedy  and 
solution  of  all  the  evils  complained  of.  Its  impracticability  is  demon- 
strated by  theory  and  by  experience. 

As  applied  in  Oregon,  and  with  some  modifications  in  other  States, 
the  recall  of  judges  means  that  a  judge  may  sit  secure  for  the  first 
six  months  of  his  office,  and  that,  if  at  any  time  thereafter,  for  any 
reason,  or  without  reason.  25  per  cent  of  the  voters  of  his  district  file 
a  petition  demanding  his  recall,  stating  in  such  petition  in  any 
manner  they  choose  tne  complaint  which  they  have  against  him  in 
not  to  exceed  200  words,  which  limited  charge  shall  be  placed  upon 
a  ballot  at  an  election  upon  short  notice,  then  the  ludge,  ii  he  does  not 
resign,  must  go  to  the  polls  with  the  privilege  of  naving  placed  upon 
the  same  baUot  his  defense  in  not  to  exceed  200  words,  and  must 
stand  for  election  against  other  candidates  selected  by  his  opponents, 
and  that,  upon  such  manner  of  charge  and  defense,  the  voters  of  his 
district  shall  decide  whether  he  shall  be  retained  upon  the  bench  or  an 
opposing  candidate  be  put  in  his  place. 

The  mere  statement  of  the  provisions  for  the  recall  is  sufficient  to 
condemn  such  a  measure,  not  only  as  repugnant  to  the  proper  admin- 
istration of  justice,  but  as  a  serious  mjection  into  our  system  of 
government  of  a  travesty  upon  justice. 

A  SUMMART,  ARBITRART,   AND  UNRESTRAINED  POWER. 

It  is  not  necessary  to  defend  other  methods  of  removal  of  judges 
nor  to  discuss  reform  measures  by  which  the  method  of  removal 
by  impeachment  may  be  made  more  efficient.  The  removal  by 
address  of  the  legislature  or  by  impeachment  involves  the  constitu- 
tional elements  oi  a  notice  to  the  accused,  an  opportunity  for  hearing, 
a  hearing  upon  the  facts  and  upon  the  law,  and  an  adjudication  m 
accordance  with  the  fundamental  constitutional  principles  protect- 
ing the  rights  of  every  person  accused  of  an  offense.  The  recall  is 
Qot  only  devoid  of  all  oi  these  constitutional  elements,  but  involves 
all  the  vices  against  which  these  fundamental  protective  features 
were  intended.  Even  if  the  causes  for  recall  were  expressly  confined 
to  misfeasance  and  malfeasance,  and  even  if  specific  chaises  should 
be  required,  how  could  it  be  possible  for  a  proper  or  sufficient  notice 
to  be  given  to  the  accused  in  the  limited  space  of  200  words  ? 

Suppose  the  charge  be  one  of  incorrectness  in  a  decision  involving 
questions  of  fact  and  law,  how  could  a  defense  to  such  a  chaise  be 
made  in  the  same  limited  space }    And,  even  if  issues  of  fact  and  law 
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were  sufficiently  framed,  \^htit  guaranty  is  there  that  any  of  the 
adjudicators — that  is,  the  voters — who  finally  pass  upon  the  issues,  shall 
consider  these  or  any  issues?  The  result  must  be  that  the  very 
bringing  of  an  indictment  by  the  filing  of  a  recall  petition  shall  be 
taken  by  a  large  number,  and  perhaps  by  a  majority,  as  of  itself 
sufficient  proof  that  a  change  is  desirable.  There  can  be  no  hearin|; 
except  by  public  clamor  and  upon  statements,  however  false,  which 
are  spread  oroadcast  by  newspaper  and  by  pamphlet  and  by  rumor, 
without  the  slightest  pretense  of  verification  even  by  any  form  of 
oath.  At  the  very  best  it  involves  a  ''trial"  upon  mere  hue  and  cry, 
and  a  decision  upon  complicated  and  important  issues  by  the  mere 
arbitrary  dictum  of  a  mismformed  and  prejudiced  populace. 

But,  as  to  the  recall  of  judges,  we  are  not  without  experience; 
and  the  history  of  its  attempted  application  further  demonstrates 
its  vice.  It  has  been  attempted  to  be  justified  by  the  claim  that  in 
Oregon,  for  instance,  where  it  has  been  in  force  for  four  years,  no 
abuse  of  the  privilege  has  arisen  and  no  judge  has  actually  been 
recalled.  But  the  strongest  indictment  against  the  recall  comes 
from  its  advocates,  or  its  aT)ologists,  who  instance  its  application  in 
Oregon  and  other  States.  One  writer  refers  to  the  recall  m  that  State 
as  the  '*  final  crowning  act  to  complete  the  temple  of  popular  govern- 
ment here."  He  admits,  however,  that  actual  recall  movements 
have  in  many  cases  been  prevented  because,  under  some  court  deci- 
sions and  the  opinion  of  an  attorney  general,  it  is  considered  that 
additional  legislation  maj  be  required  to  allow  its  operation.  But 
the  exceptional  cases  of  its  application  are  sufficient  to  demonstrate 
its  vice.     It  is  admitted  that  the  recall  petitions  are  circulated  by 

(personal,  partisan  opponents  and,  in  the  case  of  judges,  by  dissatisfied 
itigants,  and  that  names  are  gathered  by  irresponsible  circulators, 
whose  only  obiect  is  to  receive  the  5  cents  a  name  reward  for  all 
names  procurea  upon  the  recall  petition. 

Neither  the  petition  nor  the  200  words  upon  the  ballot  pretend  to 
disclose  all  the  motives  nor  the  chief  motives  for  the  recall  demand. 
A  municipal  officer  incurred  the  hostiUty  of  certain  property  owners 
by  opening,  in  accordance  with  his  duty,  certain  streets  which  had 
been  illegaDy  closed.  The  charge  against  him  was  simply  that  he  was 
'* inefficient,^'  ''immoral,"  *' untruthful,"  and  *' arbitrary."  A  local 
war  between  two  banks  divided  a  city  against  itself  and  one  opposing 
faction  instituted  a  recall  against  a  hostile  city  official  charging  simply 
that  he  was  "unsatisfactory"  and  had  ''illegally  diverted  public 
funds,"  etc.  A  city  mayor  adopted  a  progressive  policy  in  regard  to 
public  improvements  and  the  charge  was  in  vague  terms  of  "improper 
expenditure,"  "incompetency,"  etc.  Again,  a  councilman  had  fur- 
thered an  ordinance  deemed  by  the  labor  unions  prejudicial  to  their 
interests.  He  was  recalled  upon  a  petition  stating  simply  that  he  did 
not  "faithfully  and  efficiently  represent"  the  interests  of  his  ward. 
The  candidate  put  up  to  oppose  nim  won  in  the  recall  election.  In 
another  case  where  the  real  issue  was  the  attitude  of  a  councilman  with 
reference  to  the  prohibition  law,  the  charges  were  of  "unsatisfactory 
administration,"  "abuse  of  the  emergency  clause  in  the  enactment  of 
ordinances,"  etc.,  with  no  reference  to  the  real  object  of  the  recall 
movement.  Cases  where  the  recall  proceeded  or  was  determined  upon 
thft  chaises  stated  in  the  petition  and  ballot,  and  where  the  real  basis 
of  the  movement  was  not  merely  personal  or  factional  spite,  are  rare 
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occasions.  It  is  admitted  that  threats  of  recall  are  commonly  used  to 
bring  into  line  with  factional  demands  the  action  of  administrative 
as  well  as  of  judicial  officers. 

While  no  actual  recall  of  a  judge  has  been  obtained  in  Oregon, 
attempts  at  judicial  recall  have  been  made,  and  undoubtedly  other 
and  successful  attempts  would  have  been  made  had  it  not  been  for 
the  supposed  necessity  for  further  legislative  action  in  order  to  make 
it  effective.  An  uncompleted  attempt  at  recall  was  made  against 
a  circuit  judge  because  he  sustained  as  legal  the  provisions  of  a  city 
charter  allowing  the  sale  of  intoxicants.  The  crucial  instance  of  the 
application  of  the  judicial  recall  in  Oregon  is  that  instituted  against 
Circuit  Judge  Coke,  who,  upon  the  trial  of  one  McClellan  for  the 
murder  of  a  well-known  citizen  of  Roseburg,  instructed  the  jury 
that  if  they  found  certain  facts,  of  which  there  was  evidence  favoring 
the  defense,  such  facts  would  sustain  the  claim  of  self-defense  and 
therefore  of  justifiable  homicide.  The  instructions  of  the  judge  were 
exactly,  in  terms  and  in  principle,  in  accordance  with  the  law  expressly 
stated  by  the  Supreme  Court  of  Oregon  in  another  somewhat  similar 
case.     Their  correctness  is  scarcely  debatable  from  a  lawyer's  stand- 

{)oint.  The  jury  found  the  facts  as  claimed  by  the  defense,  and, 
oUowing  the  instructions  of  the  court,  acquitted  McClellan.  Local 
passion  and  prejudice  against  the  defendant  had  been  excited  to  the 
point  of  demanding  conviction  and  were  turned  against  the  judge, 
whose  fairness  and  judicial  qualities  had  never  before  been  questioned. 
A  recall  petition  was  instituted  and  objection  was  made  to  the  nature 
of  the  200-word  charge  as  not  being  sufficiently  specific  to  allow 
proper  answer.  The  Attorney  General  held  that  under  the  law  the 
charge  need  not  be  specific  and  that  it  might,  as  in  that  case,  consist 
of  merely  a  series  of  epithets  applied  to  the  judge  complained  of,  as 
''incompetent,''  *' unfair,"  and  the  like. 

It  is  admitted  by  candid  advocates  that  these  abuses  of  the  recall 
are  inevitable  and  irremediable  and  that  it  is  never  possible  to  deter- 
mine whether  an  official  has  been  thereby  deposed  upon  grounds 
asserted  in  the  recall  petition  or  others  reall v  the  basis  of  the  demand 
for  the  recall;  for  at  election  he  must  satisfactorily  justify  his  entire 
official  conduct  and  compete  with  the  political  ambition  of  other 
candidates  precommitted  upon  any  of  the  judicial  questions  at 
issue,  and  he  must,  at  the  same  time,  face  personal  opposition  at  a 
time  when  it  has  been  brought  to  its  most  virulent  pitch  against 
him  and  in  the  midst  of  greatest  feeling  of  discontent,  passion,  or 

Erejudice  induced  by  ignorance,  calumny,  and  willful  machinations, 
t  is  admitted  also  that,  as  against  possible  influence  in  some  cases 
of  a  salutary  nature,  there  are  many  palpable  instances  where  the 
very  possibility  of  a  recall  has  caused  ODvious  ^'sins  of  omission"  on 
the  part  of  officials  who  refrain  from  enforcing  the  law,  as  they  would 
otherwise,  than  for  the  fear  of  a  recall.  Former  advocates  of  the 
recall  now  admit  that  the  representative  and  important  factors  of 
the  recall,  and  particularly  of  the  recall  of  judges,  are  caprice  of  the 
public,  immaterial  and  extraneous  issues,  politics,  personal  revenge, 
and  deliberate  misrepresentation.  One  Oregon  writer,  referring  to 
the  position  of  a  judge  in  that  State,  says: 

It  is  unjust,  it  is  deeding,  it  is  inimical  to  his  independence  that  he  should  be 
compeUed  to  defend  his  acts  or  politics  or  decisions  with  one  hand  and  combat  politi- 
cal ambition  and  personal  popularity  of  candidates  who  may  oppose  him  wiui  the 
other. 
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IT   IS   A  DESTBUOnTE   MEASXIBJL 

In  theory  and  in  practice,  therefore,  the  inevitable  effect  of  the 
recall  of  judges  is  to  deprive  the  courts  of  independence.  The  judge 
sitting  subject  to  recall,  has  the  threat  constantly  hanging  over  him 
that  a  disHatiirfifld  Utigant,  whether  it  be  an  influential  individual  or  a 
community  comprising  perhaps  the  laiger  part  of  the  constituent 
voters  of  his  judicial  district,  may  at  any  time,  without  cause  and  by 
an  arbitrary  and  summary  proceeding,  force  him  to  resign  or  to  sub- 
ject himsen  to  the  humiliation  of  a  recall  instituted  and  carried 
through  without  any  of  the  safeguarding  elements  to  insiu'e  him  even 
the  form  of  a  fair  hearing  or  of  a  just  determination.  It  drags  him 
from  his  high  position  oi  an  independent,  judicial  eczpounder  of  tiie 
law  to  the  position  of  a  mere  puppet  who  must,  pernaps,  make  his 
decrees  ana  his  judgment  false  to  nis  reason,  to  his  conscience,  and 
to  the  law  in  order  to  avoid  the  d^radation  brought  about  by  the 
recall  petition. 

What  is  true  ia  the  case  of  one  judge  is  true  in  the  ease  of  the 
entire  judiciary.  The  recall  of  judges  means  a  dependent,  cring- 
ing, and  vacillating  judicial  department — the  destruction  of  all  its 
essential  functions.  It  is  repugnant  to  our  constitutional  form  of 
government. 

THE  RBOAIX  OW  JUDICIAL  DECISIONS. 

The  reeall  of  judicial  decisions,  whether  in  the  form  presented 
by  its  leading  advocate,  or  in  any  other  form,  is  but  a  short  cut  to 
the  disastrous  results  toward  which  the  recall  of  judges  more  indi- 
rectly tends.  The  advocates  of  the  judicial  decision  recall  can  not 
consistently  repudiate  the  recall  of  judges^  for  the  two  measures  are 
based  essentially  upon  the  same  vicious  fallacies.  So  we  are  told 
by  them  that  these  two  measures  of  judicial  recall  are  not  incon- 
sistent, but  that  generally  the  recall  of  judicial  decisions  would  be 
the  more  effective  in  practice,  and  is  generally  to  be  preferred.  As 
to  the  recall  of  judges,  they  say,  *  'Why,  yes,  we  are  for  that  in  any 
community  or  State  where  there  is  a  real  demand  for  it;  otherwise 
not/'  This  means  simply  that  they  are  for  the  recall  of  judges  for 
those  who  want  it  and  they  are  against  it  for  those  who  do  not  want  it. 
As  to  the  recall  of  judicial  decisions,  its  leading  sponsor  declares, 
with  shrewdness  and  adroit  phrase  which,  as  he  ODviously  thinks, 
can  not  be  clearly  grasped  and  answered,  that  he  stands  for  the 
recall  by  a  vote  of  the  people  of  only  such  judicial  decisions  as  (1) 
are  rendered  by  State  supreme  courts  in  declaring  State  statutes 
unconstitutional;  (2)  where  the  litigation  is  not  one  between  man 
and  man,  but  only  where  it  concerns  some  great  economic  or  social 
question  involving  the  general  welfare  of  the  whole  people  or  of  a 
lar^e  class;  and  (3)  where  there  is  not  involved  the  question  of  the 
validity  of  a  statute  as  repugnant  to  the  Federal  Constitution.  As 
to  the  class  of  decisions  so  specified,  he  would  suspend  the  enforce- 
ment of  the  decree  of  the  State  supreme  court,  and  refer  the  correct- 
ness of  that  decision  to  a  vote  of  the  people  of  the  State.  If  sustained 
by  such  vote,  then  the  decree  shall  be  enforced;  otherwise  not. 

The  very  suggestion  of  these  limitations  upon  the  application  of 
this  proposition  of  direct  judicial  adjudication  by  the  people  only 
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emphasizes  its  inconsistency  and  repugnancy  to  the  very  funda- 
mentals of  our  constitutional  republican  form  of  government.  A 
people  of  a  State,  which  is  only  a  small  portion  of  the  field  of  our 
national  jurisprudence,  may  become  wrought  up  on  some  question 
which  is  purely  local  or  which  involves  the  local  apphcation  of  some 
measure  ostensibly  meritorious  in  its  general  principles;  or  a  State, 
as  a  whole,  may  become  unduly  agitated  to  the  point  of  demanding 
a  measure  wliich  is  in  essence  and  in  effect  manifestly  repugnant  to 
the  fundamental  principles  of  our  Government  and  to  the  estab- 
lished rights  of  person  and  of  property.  Obviously  it  is  not  wise 
and  it  is  not  safe  to  leave  to  the  people  of  such  locaUty  alone  the 
power  of  direct,  immediate,  and  nnal  adjudication  as  to  issues  of 
constitutional  law,  the  power  by  direct  \  ote  to-  set  aside  constitu- 
tional defenses  established  as  the  supreme  law  of  the  entire  land  as 
well  as  of  the  locahty  in  question.  Thus  the  very  first  limitation 
which  is  suggested  for  the  apphcation  of  the  recall  of  judicial  decisions 
is  illustrative  of  its  entire  fallacy. 

But,  again,  it  is  indulging  in  a  mere  delusion  to  attempt  to  con- 
fine cases  which  are  to  be  subject  to  popular  adjudication  to  those 
which  do  not  arise  between  man  and  man  and  to  those  alone  which 
involve  questions  of  general  welfare.  Any  lawyer  or  judge  knows 
and  any  layman  ought  to  know  and  recognize  the  fact  that  almost 
without  exception  tne  great  questions  which  have  come  before  and 
which  must  come  before  the  courts,  involving  considerations  of 
questions  of  great  national  importance  or  of  social  welfare  of  the 
entire  people  or  of  large  classes  of  people,  arise  and  are  decided  in 
cases  between  individuals.  Great  questions  of  public  interest  are 
not  decided  in  any  distinct  class  of  cases  instituted  for  the  considera- 
tion of  those  particular  questions.  They  arise  unexpectedly,  as 
necessarily  incidental  but  controlling  in  proceedings  between  one 
man  and  another,  in  which  at  first  the  direct  and  concrete  object 
of  the  htigation  is  devoid  of  public  interest.  It  is  impracticable  to 
enforce  tlie  distinction  suggested  between  cases  which  shall  be  and 
those  which  shall  not  be  adjudicable  by  an  appellate  court,  whether 
such  court  be  one  of  judges  or  be  one  composed  of  the  voters  of  a 
whole  State. 

Nor  can  decisions  subject  to  popular  adjudication  be  confined 
to  those  invalidating  a  State  statute  on  grounds  other  than  that 
it  is  repugnant  to  the  Federal  Constitution.  The  provisions  of  the 
Federal  Constitution  already  above  outUned  comprise,  in  almost  the 
very  words  of  that  instrument,  the  principal  provisions  embodii^d 
in  every  State  constitution.  Almost  without  exception,  wherever  a 
State  statute  shall  be  found  repugnant  to  a  State  constitution,  it 
would  at  the  same  time  be  repugnant  to  the  Federal  Constitution, 
and  the  question  adnidicated  would  really  be  the  repugnancy  of  a 
State  statute  to  the  Federal  Constitution.  The  adjudication  oy  the 
people  of  the  locality,  therefore,  if  rendered,  could  not  give  assurance 
as  to  the  law  of  local  rights  imtil  the  same  Question  should  have  been 
passed  upon  by  the  Federal  courts.  Neitner  can  the  adjudication 
made  by  popular  vote  be  binding  upon  even  the  State  courts  in 
another  similar  instance,  for  the  State  courts  are  sworn  to  decide 
cases  in  accordance  with  the  requirements  of  the  Federal  Constitu- 
tion, and  the  vote  of  the  people  could  not  change  a  principle  of  f  unda* 
mental  law  established  by  judicial  judgment. 
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Any  measure  by  which  there  is  given  to  the  people  of  a  locality 
the  direct  power  of  adjudication  upon  a  constitutional  question 
means  the  elimination  of  constitutional  limitations  and  saieguards 
established  for  the  security  of  liberty  of  person  and  of  property.  In 
place  of  methods  of  careful  and  deliberate  amendment  of  constitu- 
tions it  substitutes  the  spasmodic,  vacillating,  and  inconsistent 
expressions  made  from  time  to  time  of  the  arbitrary  will  of  a  major- 
ity temporarily  in  power.  ^  It  substitutes  for  decree  of  judgment 
under  the  law  the  spasmodic  will  or  caprice  of  the  mob.  I  use  the 
word  -*mob,"  which  in  similar  instances  never  refers  to  the  people 
generally,  but  to  large  numbers  of  the  people,  and  it  may  be  at  times 
a  majority,  acting  under  the  influence  of  passion  and  prejudice  and 
against  their  own  real  interest,  as  distinguished  from  the  people 
acting  through  forms  and  procedures  of  law,  established  with  pro- 
visions safeguarding  against  the  result  of  temporary  passion  and 
prejudices  and  operating  in  such  a  way  and  imder  such  conditions 
as  ultimately  shall  insure  expression  of  the  calm,  sober,  deliberate 

t'udgment  of  the  people  as  a  wnole.     The  term  so  used  is  not  a  denial 
)ut  an  affirmation,  imder  a  constitutional  democracy,  of  a  sovereignty 
vested  in  the  people. 

It  is  unnecessary  to  give  instances  of  the  opportunities  of  the  abuse 
of  the  power  of  popular  adjudication  upon  constitutional  (questions. 
We  may  not  overlook,  however,  the  instance  of  Wisconsm  where, 
preceding  the  year  1911,  a  State-wide  agitation  had  been' made  by 
an  appe^  to  tne  passion  and  prejudice  of  the  voters,  to  demand  a 
statute  by  which  a  lai^e  class  of  property  owners  within  the  State, 
whose  title  to  their  property  had  been  confirmed  by  repeated  adjudi- 
cations of  the  State  and  Federal  courts,  should  have  their  property 
taken  from  them  by  a  legislative  fiat  and,  by  the  same  token,  estab- 
lished in  the  State  itseufor  general  pubhc  use.  The  movement, 
denominated  in  Wisconsin  as  ''progressive,"  was  successful,  and  the 
Wisconsin  Legfislature  of  1911  passed  the  now  notorious  water-power 
act,  the  provisions  of  which  within  a  year  were  each  and  all,  including 
the  spirit  and  purpose  of  the  act  itself,  declared  unconstitutional  by 
the  Wisconsin  Supreme  Court  as  repugnant  to  several  provisions  of 
not  only  the  State  but  of  the  Federal  Constitution.  No  lawyer  or 
judge,  acquainted  with  the  first  principles  of  the  law  of  property 
rights  or  of  constitutional  law,  will  pretend  to  criticize  that  decision. 
Nevertheless,  such  was  the  prejudice  which  had  been  aroused  through- 
out the  State  in  favor  of  tne  confiscatory  statute,  there  is  no  doubt 
that,  if  the  recall  of  judicial  decisions  had  been  there  applicable,  the 
people  of  the  State  would  have  voted  within  the  time  required  for 
sucn  a  vote,  and  probably  would  to-day  so  vote,  that  the  decision  of 
the  Wisconsin  Supreme  Court  should  not  stand.  By  such  popular 
adjudication,  if  it  had  been  made  in  Wisconsin,  the  statute  in  (question 
would  have  been  sustained  and  would  have  remained  effective  until 
the  question  could  be  brought  before  the  Federal  Supreme  Court  in 
the  same  or  in  a  similar  case;  with  the  result  that  that  which  is  one 
day  property  in  possession  of  its  owners  would,  for  a  long  period, 
become  not  their  property  but  would  be  retained  in  the  possession 
and  control  of  the  State;  and  after  the  end  of  a  further  period,  when 
judicial  judgment  under  the  law  finally  reigns  in  place  of  the  drastic 
and  arbitrary  decrees  of  popular  passion,  the  same  property  would 
again  have  been  returned  to  its  legal  owners. 
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It  is  futile  to  claim  that  the  establishment  of  the  recall  of  judicial 
decisions  would  be  consistent  with  the  retention  of  constitutional 
government,  or  that  its  purpose  and  effect  are  any  other  than  to 
eliminate  constitutional  safeguards.  Even  in  attempting  to  answei 
the  charge  of  President  Taft  that  the  proposed  new  system  '* would 
result  in  suspension  or  application  of  constitutional  guaranty  accord- 
ing to  popular  whim,"  which  would  destroy  **all  possible  consistency'' 
in  constitutional  interpretation,  ex-President  Roosevelt  expressly 
referred,  in  his  Carnegie  Hall  speech  of  March  20,  1912,  to  the  system 
criticized  as  one  '^amending  or  construing,  to  that  extent,  the  Con- 
stitution"— that  is,  to  the  extent  of  leaving  the  enforcement  of  any 
constitutional  provision  to  popular  vote.  The  supporters  of  his 
proposition,  including  a  well-known  publisher  and  editor,  frankly 
assert  that  the  people  within  the  jurisdiction  of  any  constitution 
should,  as  sovereign  rulers  and  as  the  makers  of  the  constitution 
itself,  have  the  power  at  any  time  by  majority  vote  to  amend — that  is, 
to  '*  disregard" — such  constitution,  and  that  the  recall  of  judicial 
decisions  is  sufficiently  justified  because  it  will  have  precisely  such 
effect. 

The  system  of  a  recall  of  judicial  decisions  is  inconsistent  with  our 
system  of  government.  These  two  conflicting  systems  can  not  exist 
together.  As  stated  by  the  Hon.  Elihu  Root  in  the  speech  which  he 
delivered  as  president  of  the  New  York  State  Bar  Association  on 
January  19,  1912: 

We  must  choose  between  having  prescribed  rules  of  right  conduct,  binding  in  every 
case  so  long  a^  they  exist,  even  though  there  may  be  occasional  inconvenience  through 
their  restraint  upon  our  freedom  of  action,  ana  having  no  rules  at  all  to  prevent  us 
from  doing  in  every  case  whatever  we  wish  to  do  at  the  time.  We  can  not  maintain 
one  system  in  part  and  the  other  system  in  part.  The  gulf  between  the  two  systems 
is  not  narrowea,  but  greatly  widened  by  the  proposal  to  dispense  with  the  action  of 
a  representative  legislature  and  to  substitute  direct  popular  action  at  the  poUs.  A 
sovereign  people  which  declares  that  all  men  have  cert.ain  inalienable  righta,  and 
imposes  upon  itself  the  great  impersonal  rules  of  conduct  deemed  necessary  for  the 
preservation  of  those  rights,  and  at  the  same  time  declares  that  it  will  disregard  those 
rules  whenever,  in  any  particular  case,  it  is  the  wish  of  a  majority  of  its  voters  to  do 
so,  establishes  as  complete  a  contradiction  to  the  fundamental  principles  of  our  Gov- 
ernment as  it  is  possible  to  conceive.  It  abandons  absolutely  the  conception  of  a 
justice  which  is  aoove  majorities,  of  a  right  in  the  weak  which  the  strong;  are  bound 
to  respect.  It  denies  the  vital  truth  tAu^ht  by  religion  and  realized  m  the  hard 
experience  of  mankind,  and  which  has  inspired  every  constitution  America  has 
produced  and  every  great  declaration  for  human  freedom  since  Magna  Chart-a — the 
truth  that  human  nature  needs  to  distrust  its  own  impulses  and  passions,  and  to 
establidi  for  its  own  control  the  restraining  and  guiding  mfluence  of  declared  princi- 
ples of  action. 

NO  JUSTIFICATION  BY  NECESSITY  FOR  RECALL  OF  JTDICLIL  DECISIONS. 

The  occasion  for  the  suggestion  of  the  recall  of  judicial  decisions, 
as  outlined  by  its  chief  advocate,  lies  in  the  peculiar  fact  that  in 
cases  where  a  State  statute  is  claimed  to  be  repugnant  to  the  Federtd 
Constitution,  and  its  validity  is  upheld  as  against  such  claim,  then 
such  decision  is  directly  reviewable  by  the  Federal  Supreme  Court; 
whereas,  if  the  decision  is  against  the  validity  of  the  statute  and  in 
favor  of  the  claim  of  its  repugnancy  to  the  Federal  Constitution,  such 
decision  is  not  so  reviewable.  This  is  because  of  the  peculiar  pro- 
visions of  the  act  of  Congress  bv  which  the  appellate  powers  of  the 
Federal  Supreme  Court  are  fixed:;  and  the  distmction  is  undoubtedly 
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faade  80  as  to  avoid  as  far  as  possible  an  uDBeoeBsaiT  increase  of  the 
number  of  esses  which  would  otherwise  come  berore  the  Federal 
appellate  court.  For  a  long  time  representative  lawyers  of  the 
country  have  considered  this  discriinination  in  allowing  appeals  as 
unwise;  and  the  American  Bar  Association  and  many  leading  lawyers 
have  been  urging  upon  Congress  the  desirability  at  changing  the 
iudicature  act  so  as  to  rendier  possible  the  review  by  the  Federal 
Supreme  Co\u*t  of  all  decisions  or  a  highest  State  court,  which  deter- 
mine to  be  either  valid  or  invaUd  a  State  statute  on  the  issue  of  its 
repugnancy  to  the  Federal  Constitution.  It  is  t&r  the  people  through 
their  representatives  in  Congress  to  say  whether  the  remedy  which 
is  thus  pofisifale  shall  be  adopted.  It  would  be  a  logical,  efficient 
and  direct  remedy  for  any  evik  for  the  cure  of  which  the  recall  o: 
judicial  decisions  is  urged.  Therefore,  besides  objections  to  the  recaL 
of  judiciai  decisions  on  the  ground  of  the  vice,  inexpediency,  and  dan- 
ger of  such  a  measure,  it  is  further  shown  to  have  no  justification 
on  the  garounds  of  emergency  or  necessity,  for  there  is  open  an  easy^ 
direct,  and  constitutional  remedy  for  all  the  evils  which  are  com- 
plained of  as  a  basis  for  that  measure. 

THE  JUDICIAL   RBCALL  18   UNREPUBLIOAN* 

The  Federal  Constitution  jm^vides  (Art.  IV,  sec.  4): 

The  United  States  shall  guarantee  to  every  State  in  the  Union  a  republican  form  of 
government. 

It  is  obvious  that  the  judicial  recall  measure  could  not  apply 
in  any  narticular  State  without  express  provisions  for  that  purpose 
in  the  State  constitution.  So  far  as  State  application  is  concerned, 
it  must  first  be  adopted  as  part  of  the  State  supreme  law,  as  a  feature 
of  State  government.  The  Federal  Constitution  contemplated  a 
union  of  States  having  as  their  fundamental  principles  ana  laws  of 
government  only  those  which  are  and  which  should  at  all  times 
remain  essentially  repubUcan  in  form.  And  this  provision  of  the 
Constitution  was  adopted  to  protect  not  merely  against  intrigues  by 
foreign  powers  but  also  against  the  ambition  and  intrigues  of  local 
agitators.  Its  purpose  was  to  keep  uniform,  within  specified  limits, 
the  local  State  governments.  As  pointed  out  by  Madison  in  the 
Federalist,  explaming  the  purpose  and  force  of  this  provision: 

But  who  can  say  what  experimentfi  may  be  produced  by  the  caprice  of  particular 
States,  by  the  ambition  of  enterprising  leaders,  or  by  the  intrigue  and  influence  of 
foreign  powenj? 

As  long,  therefore,  as  the  existing  republican  forms  are  continued  by  the  States  they 
are  guaranteed  by  the  Federal  Constitution. 

The  only  restriction  imposed  on  them  is  this,  that  they  shall  not  exchan^  republican 
for  antirepublican  constitutions,  a  restriction  which,  it  is  presumed,  will  hardly  be 
eonsiderec  as  a  gjievance. 

It  is  not  left,  therefore,  to  the  caprice  of  each  State  from  time  to 
time  to  determine  whether  it  shall  adopt  features  of  government 
which  are  unrepublican  or  to  repudiate  entirely  the  republican  form. 

As  pointed  out  also  by  Madison  in  the  quotation  of  nis  observation 
upon  the  nature  of  a  '^pure  democracy,"  above  given,  a  yielding  up 
to  the  direct  vote  of  the  people,  as  in  pure  democracy,  is  to  be  avoided 
as  repugnant  to  our  repubucan  form  of  government,  a  government 
under  much  the  people  act  tlirough  their  representatives  or  through 
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representative  departments,  through  whose  carefully  formulated  de- 
liberations and  judgments,  not  the  expressions  of  the  temporary  spas- 
modic will  of  the  majority,  but  the  deliberate,  consistent,  and  logical 
judgment  of  the  entire  sovereign  people,  refined  and  corrected  by 
careful  study  and  consideration  bv  individuals  or  tribunals  adapted 
to  that  purpose,  may  be  enforcedf,  and  that,  too,  consistentlv  with 
the  existmg  provisions  of  the  fundamental  supreme  law  as  laid  down 
in  the  Constitution.  Not  only  is  such  representative  element  an 
essential  feature  of  our  republican  form  of  government,  but  another 
and  even  more  indispensaole  feature  is  the  maintenance  of  untram- 
meled  courts  of  justice  presided  over  by  judges  who,  during  their 
terms  of  office,  shall  be  mdependent,  not  only  of  the  legislative  and 
executive  department,  but  independent  of  even  the  sovereign  power 
of  the  people. 

No  State  has  been  admitted  having  a  recall  provision  in  its  con- 
stitution, and,  thanks  to  the  sturdy  judicial  and  fearless  attitude  of 
President  Taft,  the  precedent  has  been  set  for  the  refusal  by  the 
National  Government  to  recognize  either  the  wisdom  or  constitu- 
tionality of  such  a  State  constitutional  provision.  That  some  States 
have  been  driven  or  induced  to  adopt  such  a  constitutional  provision 
is  no  justification  for  similar  action  by  other  States.  No  Kepublic 
of  the  modem  civilized  world  had  ever  experienced  even  the  prop- 
osition for  the  judicial  recall,  much  less  its  adoption  as  a  constitu- 
tional provision,  until  within  the  past  20  years  its  advocacy  was 
started  in  Oregon,  where  it  was  adopted  in  1908.  Even  the  repubhcs 
of  Switzerland,  the  birthplace  of  modem  direct  popular  government, 
have  not  failed  to  keep  their  judicial  departments  free  from  the 
effects  of  popular  clamor.  It  was  left  to  their  disciple,  Oregon,  to 
adopt  the  precedent  for  modern  times  of  this  experiment  of  radical- 
ism. And  the  experiment  has  not  only  failed,  fciit  within  the  four 
years  of  its  existence,  has  demonstrated  that  it  is  a  weak,  insufficient, 
impracticable,  vicious  measure. 

In  no  case  has  a  State  constitutional  provision  for  judicial  recall 
been  upheld  as  not  directly  repugnant  to  this  Federal  constitutional 
provision.  There  are  reasons  compelling  the  conclusion  that  when 
such  questions  shall  arise  before  the  Federal  court  it  will  not  be 
left  undetermined  as  being  a  mere  poUtical  question.  Whatever  may 
be  the  ultimate  methods  of  procedure  by  which  the  question  shall  oe 
determined  and  the  result  of  such  determination  enforced,  the  con- 
clusion is  manifest  that  the  judicial  recall,  whether  in  the  form  com- 
monly proposed  for  the  recall  of  judges  or  for  that  of  judicial  deci- 
sions, is  unrtpublican  in  its  nature,  that  it  involves  a  return  to  the 
tyranny  of  democracy,  as  illustrated  in  the  rule  of  the  demos  of 
ancient  Athens,  and  would  be  more  fruitful  of  dangers  and  evils  than  a 
change  which  looked  directly  to  the  establishment  of  a  monarchy. 

A   WANING   CAUSE. 

It  is  fortunate,  perhaps,  that  local  conditions  in  isolated  localities, 
exciting  the  people  of  certain  States  to  a  spasmodic  disregard  of  fun- 
damental principles,  have  induced  sporadic  instances  of  the  formal 
adoptionof  the  judicial  recall  in  the  form  of  the  recall  of  judges.  Its 
adoption  by  Oregon  alone  was  generally  regarded  as  a  local  and  tem- 
porary lapse  from  reason,  and  it  was  not  until  the  example  was  fol- 
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lowed  by  California,  and  particularly  by  Arizona,  that  thinking  people 
were  awakened  to  the  knowledge  oi  the  real  dangers  threatened  by  a 
fallacy  once  isolated  but  whicn  subsequently  was  found  spreading 
most  insidiously  and  with  great  celerity.  During  the  past  12  months 
no  subject  has  received  such  attention  whether  in  nonpartisan  dis- 
cussions or  in  political  debates.  Its  injection  into  politics  is  to  be 
deprecated,  for  it  can  not  from  its  very  nature  be  properly  an  issue 
of  national  pohtics.     So  far  as  its  practical  scope  is  concerned,  it  is 

Surely  a  question  of  State  policy  or  State  caprice.  So  far  as  the 
[ation  as  a  whole  is  concerned,  it  is  a  question  of  itie  science  of 
government  and  of  constitutional  law.  Comparatively  few  repre- 
sentative leaders  and,  almost  without  exception,  none  who  are  really 
schooled  in  the  principles  of  jurisprudence,  law,  and  government  have 
been  found  among  its  adyocates.  On  the  contrary,  &om  every  bench 
and  bar  and  associations  of  lawyers,  from  the  whole  membersnip  of  a 
learned  profession  entitled  to  authoritative  expression  of  opinion  on 
this  question,  have  come  deliberate  protests  against  this  greatest  of 
modem  fallacies,  and  not  without  results. 

The  sturdy,  fearless,  statesmanlike  action  of  President  Taft  in 
vetoing  the  Arizona  statehood  bill  is  bringing  more  and  more  com- 
ments of  approval  from  even  his  political  opponents.  His  reasons,  as 
stated  in  his  veto  measure  of  August  15,  1911,  and  in  his  consistent 
opposition  to  the  judicial  recall  since,  have  had  most  beneficial  effect 
in  demonstrating  to  the  satisfaction  of  thinking  people  that  the  issue 
involved  in  the  judicial  recall  is  not  one  of  politics,  but  one  of  a  deliber- 
ate choice  between  a  constitutional  and  an  unconstitutional  govern- 
ment, between  a  republican  or  constitutional  democracy  and  a  pure 
democracy  unrestramed  by  safeguarding  provisions  essential  not  only 
to  efliciency,  but  also  to  permanence.  The  influence  of  all  this  oppo- 
sition upon  legislators,  and  upon  the  average  citizen  unskilled  in  the 
profession  of  law,  is  apparent.  In  April,  1911,  the  Minnesota  House 
of  Representatives  adopted  the  recall  of  judges  by  a  large  majority. 
At  the  special  session  in  June,  1912,  the  same  house,  with  its  member- 
ship uncnanged,  expressly  repudiated  the  recall  of  judges  by  an  almost 
unanimous  vote.  Its  wisdom  and  practicability  are  now*disputed  or 
at  least  questioned  by  a  large  portion  of  its  former  adherents  in  the 
State  of  Oregon.  The  past  year's  campaign  against  this  fallacy  has 
been  one  of  education.  Hue  and  cry,  sounding  phrases  and  subtle  ad 
hominem  appeals  to  the  voters  as  sovereign,  however  insidious,  are 
met  more  and  more  with  the  spirit  of  sober  reflection  and  by  minds  of 
a  people  who  are  now  better  informed  and  who  are  benefiting  by  the 
instructions  they  have  received. 

Its  elimination  as  even  a  pretended  issue  of  national  politics  is  now 
fortunately  assured.  The  personal  views  of  President  Taft  are  too 
well  known  to  require  quotation;  and  the  party,  of  which  he  is  the 
representative  head,  is  now  before  the  people  with  the  express  state- 
ment in  its  platform  that  the  recall  of  judges  is  regarded  as  *^ unneces- 
sary and  unwise''  and  declaring  that: 

The  social  and  political  structure  of  the  United  States  rests  upon  the  civil  liberty 
of  the  individual;  and  for  the  i>rotection  of  that  liberty  the  people  have  wisely, 
in  the  National  and  State  Constitutions,  put  definite  limitations  upon  themselves 
and  upon  their  fi^ovemmental  officers  and  agencies.  To  enforce  these  limitations, 
to  secure  the  oroerly  and  coherent  exercise  of  govemraental  powers  and  to  protect 
the  rij^ta  of  even  the  humblest  and  leastrfavorea  individual  are  the  fimction  of  inde- 
pendent courts  of  justice.    The  Republican  Party  reaffirms  its  intention  to  uphold 
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at  all  times  the  autlioritsr  and  integrity  of  the  courts,  both  State  and  Federal,  and 
it  will  ever  insist  that  their  powers  to  enforce  their  process  and  to  protect  life,  liberty, 
and  property  shall  be  preserved  inviolate.  An  orderly  method  is  provided  under 
our  system  of  government  by  which  the  people  may,  when  they  choose,  alter  or 
amend  the  constitutional  provisions  which  underlie  thiat  Government.  Until  these 
constitutional  provisions  are  so  altered  or  amended,  in  orderly  fashion,  it  is  the  duty 
of  the  courts  to  see  to  it  Hiat  when  challenged  they  are  enforced. 

The  same  platform  recomizes  that  the  remedies  for  existing  evils 
properly  lie  with  the  legislative  departments  by  means  of  further 
constitutional  measures  of  reform  m  legal  procedure  and  in  pro- 
visions for  the  nonpartisan  selection  of  judges.  In  the  words  of  the 
platform: 

That  the  courts,  both  Federal  and  State,  may  bear  the  heavy  burden  laid  upon  them 
to  Hie  complete  satisfaction  of  public  opinion,  we  fakvor  legislation  to  prevent  lon^ 
delays  and  the  tedious  and  costly  appeals  which  have  so  often  amoimted  to  a  denial 
of  justice  in  civil  cases  and  to  a  failure  to  protect  the  public  at  large  in  criminal  c^at-es. 

Since  the  responsibility  of  the  judiciary  is  so  great,  the  standards  ofjudicial  action 
must  be  always  and  everywhere  above  suapicions  and  reproach.    While  we  regard 
the  recall  of  fudges  as  unnecessary  and  unwise,  we  favor  such  action  as  may  be  necked 
sary  to  simplify  the  process  by  which  any  judge  who  is  found  to  be  derelict  in  his  duty 
may  be  removed  from  office. 

The  eminent  citizen  selected  as  the  representative  head  of  the 
Democratic  Party,  Grov.  Woodrow  Wilson,  has  recently  stated  his 
position  on  the  judicial  recall  as  follows: 

The  recall  of  judges  is  another  matter.  Judges  are  not  lawmakers.  They  are  not 
administrators.  Their  duty  is  not  to  determine  what  the  law  shall  be.  but  to  deter- 
mine what  the  law  is.  Their  independence,  their  sense  of  dignity  ana  of  freedom  i^ 
of  the  first  consequence  to  the  stabuity  of  the  state.  To  apply  to  them  the  principle 
of  the  recall  is  to  set  up  the  idea  that  the  determinations  of  what  the  law  is  must 
respond  to  popular  impulse  and  to  popular  judgment.  It  is  sufficient  that  the  people 
should  have  the  |)Ower  to  change  the  law  when  mey  will.  It  is  not  necessary  that  they 
should  directly  influence  by  threat  of  recall  those  who  merely  interpret  the  law 
already  established. 

And  his  party  now  goes  before  the  people  urging,  not  disregard  of 
law,  but  law  reform  through  necessary  and  proper  legislative  meas- 
ures.    In  the  words  of  its  platform: 

We  recognize  the  iirgent  need  of  reform  in  the  administration  of  civil  and  criminal 
law  in  the  United  States,  and  we  reconmiend  the  enactment  of  sudi  legislation  and 
the  promotion  of  such  measures  as  will  rid  the  present  legal  s>[Btem  of  the  delay^ii, 
expense,  and  uncertainties  incident  to  the  system  as  now  administered. 

The  fallacy  of  the  recall,  as  appUed  to  courts  or  to  decisions  of 
courts,  is  meeting  its  own  inevitable  self-defeat  through  the  increased 
attention,  which  its  advocacy  has  forced  to  the  nature  and  functions 
of  our  constitutional  Government  and  to  the  real  character,  futiUtv, 
and  dangers  of  any  remedy,  under  whatever  label  it  may  be  presented 
containing  the  destructive  ingredients  of  the  judicial  recall. 
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Mr.  President  and  Members  of  the  Tennessee  State  Bar  As- 
sociation : 

I  notice  from  the  program  that  my  subject  is  mis-printed. 
It  should  read  "The  Judiciary  as  the  Servant  of  the  People." 
I  am  reminded,  however,  of  the  story  told  me  by  Judge  Hen- 
derson as  we  were  riding  together  to  this  meeting.  One  of  the 
Judge's  colored  servants,  whose  regular  work  was  that  of  gen- 
eral utility  man  about  the  stable,  practiced  as  a  side  line  preach- 
ing and  exhorting  among  his  people.  One  day  he  remarked  to 
the  Judge  that  he  had  preached  twenty-two  sermons  in  the  past 
few  months  and  that  he  never  twice  used  the  same  text.  When 
asked  by  the  Judge  how  he  could  preach  on  so  many  different 
subjects  in  so  short  a  time,  he  replied :  "Well,  you  see,  Jedge, 
Ah  has  twen'-two  texes,  but  Ah  alius  preach  de  same  sermon." 
That  fs  about  the  case  with  me.  I  have  a  score  or  more  of 
"texes,''  but  my  sermon  is  always  substantially  the  same. 

In  the  present  wide-spread  discussion  which  has  been  the 
resnlt  of  the  prevalent  spasm  of  attack  upon  the  judiciary, 
there  has  been  no  more  valiant  defense  of  our  constitutional 
system  of  government  than  that  presented  to  you  and  to  this 
country  by  your  most  worthy  president,  my  friend  Mr.  Biggs,* 
and  by  other  members  of  your  Tennessee  Bar.     Were  it  not 

•The  Unrest  as  to  the  Administration  of  the  Law.    Annual  address  before 
Texas  State  Bar  Assn.  at  Galveston,  July  «,  1912. 


for  the  special  invitation  which  I  have  received  to  speak  to  yoii 
upon  this  subject,  in  which  I  have  become  interested  more  than 
ever  in  any  other  subject  touching  the  welfare  of  our  nation,  I 
should  hesitate  to  attempt  at  this  time  to  interest  you  in  any 
presentation  which  I  might  be  able  to  make. 

At  the  urgent  request,  however,  of  your  president,  I  would 
call  your  attention  to  some  phases  of  the  question  which  pos- 
sibly have  not  occurred  to  you.  At  the  same  time,  I  would 
also  touch  upon  certain  points;,  which,  however  much  they 
may  have  been  before  presented,  should  in  these  times  be  re- 
hearsed on  every  occasion  when  representative  members  of  our 
profession  gather  together. 

There  are  certain  orthodox  principles  of  our  system  of  gov- 
ernment which  are  so  deeply  rooted,  such  integral  parts  of  our 
system  of  constitutional  democracy,  that  they  cannot  be  too 
often  emphasized ;  and  in  these  times  when  the  heresies  of  dis- 
ruption are  sounding,  widely  and  loudly  to  the  popular  ear,  their 
discordant  notes,  and,  by  very  force  and  persistence  of  hue  and 
cry,  attempting  to  drown  and  send  to  oblivion  the  melodious 
chant  of  the  teachings  of  our  fathers,  let  us,  regardless  of  the 
din  of  fallacies,  persist  in  our  efforts,  until,  as  in  the  Wagner 
chorus,  the  shrieks,  even  the  enticing  strains,  of  the  forces  of 
evil  die  away,  and  there  shall  emerge,  victorious  and  with  re- 
newed and  increased  predominance,  truth,  sanity  and  respect, 
throughout  the  realm,  for  the  essential  principles  of  our  gov- 
ernment of  law. 

The  Doctrine  of  a  Servile  Judiciary. 

As  against  the  established  view,  which  is  alone  consistent 
with  our  constitutional  democracy,  that  the  judiciary  is  an 
integral,  separate  department  of  the  government,  with  functions, 
the  performance  of  which  make  necessary  its  independence  from 
the  sovereign  people,  it  is  urged  that  the  theory  of  our  govern- 
ment and  of  its  administration,  heretofore  universally  held  and 
applied,  has  been  and  is  wrong;  and  that  judges  and  their  judg- 
ments should  be  subservient  to  the  changing  opinions  of  the 
voters  and  should  be  the  means  merely  of  carrying  out,  here 
and  there  and  now  and  then,  the  arbitrary  will  of  popular  ma- 
jorities.    It  is  now  claimed  by  many  that  the  judiciary  as  a 


whole,  and  that  any  judge  as  a  member  of  the  judicial  depart- 
menty  should  be  answerable  directly  to  the  people,  for  a  failure 
to  recognize  and  to  enforce  the  popular  will  as  the  paramount 
law: — statutes,  constitutions  and  the  fundamental  law  of  prop- 
erty and  personal  rights  to  the  contrary  notwithstanding.  The 
issue  is  between  the  established  doctrine  of  the  judiciary  as  the 
servant  of  the  law,  upon  the  one  hand,  and  upon  the  other  the 
doctrine  of  the  judiciary  as  the  servant  merely  of  the  people. 

The  new  doctrine  is  a  heresy  against  the  principles  of  con- 
stitutional government  as  heretofore  established  in  this  coun- 
try. The  fact  that  it  is  such  heresy  is  not,  however,  in  itself 
a  sufficient  answer. upon  the  merits.  The  time  has  passed  for 
the  mere  hurling  of  epithets,  or  for  the  mere  fulmination  of 
phrases  or  term«.  This  doctrine  of  the  judiciary  as  the  pliant 
servant  of  the  people  is  represented  by  those  who  advocate  the 
Judicial  Recall,  in  the  form  either  of  the  Recall  of  Judges  or  of 
the  Recall  of  Judicial  Decisions.  Let  us,  therefore,  briefly 
examine  the  nature  of  these  revolutionary  measures. 

Rbucs  of  Antiquity. 

While  these  measures  are  advocated  in  the  manner  of  nos- 
trums, as  panaceas  for  some  evils  which  exist  in  fact,  and  for 
many  more  merely  imaginary,  they  are  not,  as  many  assume, 
innovations.  They  are,  rather,  worn  out,  repudiciated  theories 
of  government,  relics  of  barbarism,  long  ago  proven  by  experi- 
ence as  inconsistent  with  a  properly  balanced  system  of  gov- 
ernment, whether  in  the  form  of  a  monarchy  or  in  the  form 
of  a  democracy.  They  had  lain  so  long  abandoned  as  useless, 
unfeasible  and  destructive  in  any  system  of  government,  that 
their  reappearance  in  the  present  day  is  generally  assumed  a^ 
the  presentation  of  newly  invented  theories  of  government. 

In  fact,  theii^  advocacy  today  is  a  resurrection  merely  of  fossils 
long  since  cast  aside  and  buried  in  the  sands  of  time. 

As  Ediown  by  Mr.  Edward  J.  White  in  his  recently  published 

"L^;al  Antiquities,"^  the  Judicial  Recall  is,  like  the  ancient 

crime  of  witchi?raft,  the  trial  by  battle,  the  trial  by  ordeal,  the 

lr"Lesal»  Anjtiquities"  by  Edward  J.  White.  Published  1913,  F.  H.  ThornasT 
Ltaw  Book  Company,  St.  Louis,  Mo.  This  work  is  a  most  illuminating:  discus- 
sion of  certain  anoient  customs  and  laws,  eliminated  from  modern  codes,  as 
relics  of  barbarism,  fhe  author  shows  that  the  present  agitation  for  the  Judi- 
cial Recall  U  merely  a: reversion  to  abuses  of  the  past  which  had  Ions  flgo 
disappeared  with  the  errowth  of  civilization. 


punishment  of  death  by  pressure  and  other  cruel  and  outworn 
customs,  once  prevalent  in  the  administration  of  justice,  a  relic 
of  antiquity.  It  is  a  revival  of  the  barbarous  tyrannies  of  the 
past,  from  systems  of  government  under  which  the  exercise  of 
judicial  functions  rested  in  persons  who  were  judges  only  in 
name  and  who  were,  in  fact,  merely  the  servile  instruments  by 
which  the  whim,  passion  or  caprice  of  whatever  power  was 
recognized  as  sovereign,  should  be  reflected.  It  is  a  relic  of  the 
once  prevailing  idea  that  the  judiciary  is  essentially  the  direct 
servant  of  the  sovereign  power  of  the  state.  If  the  sovereignly 
was  vested  in  a  person,  the  tyranny  of  monarchy  extended  to  the 
arbitrary  control  of  the  judiciary.  If  the  ultimate  sovereignty 
vested  in  the  people,  then  the  tyranny  of  democracy  extended 
its  control  directly  to  the  office  of  the  judge  and  made  him,  in 
effect,  the  mere  servant  of  the  people.  And  it  was  the  tyranny 
involved  in  these  ancient  customs  which  brought  disaster  to 
the  governments  under  which  they  were  retained. 

In  the  oldest  code  of  laws  known,  the  Code  of  Hummurabi, 
King  of  Babylon,  over  2000  years  before  the  Christian  era,  it 
was  the  prerogative  of  the  king,  either  to  send  to  the  judges  in 
advance  his  own  decision  of  the  case,  or  simply  to  send  the  case 
to  them  for  trial ;  and  if  a  judge  should,  even  upon  hearing  duly 
had,  attempt  to  modify  a  decree  or  judgment  once  entered,  even 
if  it  be  to  correct  a  palpable  mistake,  or  should  otherwise  act 
against  the  wishes  of  the  sovereign,  he  was  expelled  from  the 
bench  and  also  penalized  in  other  ways.  This  was  the  practice 
under  the  same  code  of  laws  which  punished  the  surgeon  by 
removing  the  hand  that  performed  an  unsuccessful  operation 
and  which  penalized  the  unsuccessful  veterinarian  who  failed 
in  the  cures  which  he  attempted.^ 

The  Judicial  Recall  and  its  disastrous  results  are  shown  in 
the  democracy  of  ancient  Greece.  Aristeides  was  recalled  from 
his  high  judicial  office  and  suffered  banishment  by  a  recall  at 
the  polls.  Themistocles,  who  refused,  for  favor,  to  declare  false 
judgments,  met  the  same  fate.  Their  recall  was  not  upon 
charges  made,  either  specific  or  general,  but  was  the  consftquenoe 
of  an  ignorant  envy  and  distrust  spread  among  the  masses, 
whose  idea  of  democracy  was  the  overthrowing  of  authority  and 
the  display,  by  the  humiliation  of  those  holding  high  office,  of 

2  White's  "liOffal  Antiquities/'  supra.  Chapter  3. 


the  exercise  of  the  arbitrary  power  left  to  the  people  as  sover- 
eign.   As  said  by  Plutarch  :^ 

"The  ostracism  was  instituted  not  so  much  to  punish  the 
offender  as  to  mitigate  and  pacify  the  violence  of  the  envi- 
ous, who  delighted  to  humble  eminent  men,  and  who,  by 
fixing  this  disgrace  upon. them,  might  vent  some  part  of 
their  rancor." 

The  Recall  by  ostracism  was  accompanied  by  the  same  mis- 
chievous results  which  are  shown  today  under  the  Judicial 
Recall  in  Oregon  and  California.  It  was  not  used  in  the  public 
interests  to  promote  efficiency  and  honesty  in  the  exercise  of 
the  judicial  functions,  but  to  gratify  selfish  or  partisan  preju- 
dice. As  stated  by  Aristotle,  in  exercising  their  power  of 
Recall  by  ostracism,  the  people  "did  not  look  to  the  interests  of 
the  community,  but  used  ostracism  for  party  purposes." 

So  the  ancient  Syracusans  exercised  the  Judicial  Recall  by 
the  system  known  as  "petalism,"  voting,  not  upon  a  shell,  but 
upon  the  leaf  of  the  olive  tree;  but  this  system  was  repealed 
450  years  before  the  Christian  era,  for  the  very  reason  that  the 
fear  of  such  arbitrary  degradation  deterred  the  best  qualified 
citizens  from  taking  office  and  because  the  system  resulted  in 
the  selection  of  only  the  lowest  types  of  demagogues  for  public 
offices.* 

The  same  ancient  custom  prevailed  in  the  Roman  Republic, 
where  officers,  judicial  or  otherwise,  and  even  citizens,  could 
be  tried  upon  imaginary  charges  at  the  forum  of  the  polls,  and 
subjected  to  banishment  or  death.  This  was  the  application  of 
the  Judicial  Recall  \inder  the  Roman  Republic.  Under  the 
Empire,  the  Judicial  magistrates  were  removable  at  the  arbi- 
trary will  of  the  emperor. 

The  early  English  judges  were  merely  the  servants  of  the 
king,  who  had  the  power  to  remove  them  at  will,  if  they  refused 
to  do  his  bidding ;  and  before  the  Magna  Charta  was  forced  from 
King  John  at  Runnymede,  a  litigant  was  obliged  to  purchase 
the  favor  of  the  king  if  he  were  to  obtain  justice  in  the  king^s 
courts.  Under  this  system,  the  standards  of  the  English 
judiciary  were  low.  The  judges  were  mere  servile  tools  of  the 
king,  mere  instruments  of  "graft,"  as  we  would  term  it  today. 

3  Life  of  Themistocles.  quoted  in  White's  "Legal  Antiquities,"  supra. 

4  White's  "Legal  Antiquities,"  supra. 
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They  were  servants,  not  of  the  law,  but  the  personal  servants 
merely  of  their  sovereign  patrons. 

These  abuses  were  not  remedied  until  by  the  statute  of  Wil- 
liam III,  it  was  provided  that  the  judges  should  hold  their 
offices,  not  during  the  pleasure  of  the  king,  but  during  good  be- 
havior, and  that  they  should  be  removed  only  upon  the  address 
of  both  Houses  of  Parliament.  Ever  since  that  change  the 
English  judges  have  never  been,  either  in  theory  or  in  fact, 
servants  of  the  sovereign,  nor  servants  of  any  persons  or  parties. 
They  have  been  servants  only  of  the  law,  administering  the  law 
as  they  found  it  to  be,  impartially,  without  fear  or  favor ;  and 
the  respect  since  paid  by  the  English  Judiciary  to  the  majesty 
of  the  law  in  that  country  has  challenged  the  admiration  of  the 
world.^ 

Ours  a  Government  op  Laws. 

It  was  to  avoid  the  evils  and  abuses  of  ancient  tyrannies,  of 
the  tyranny  of  monarchy  as  well  of  the  tyranny  of  democracy, 
that  our  constitutional  democracy  was  established  and  that  an 
independent  judiciary  was  provided,  with  judges  holding  their 
office  during  good  behavior  and  removable  only  for  sufficient 
cause  and  after  hearing  and  adjudication.  For  over  100  years 
our  constitutional  democracy  established  under  a  system  of 
express  written  checks  and  limitations  upon  the  sovereign  power, 
has  stood  the  test  of  all  the  trials  which  have  had  the  effect  fully 
to  test  its  efficiency,  its  stability,  its  powers  of  elasticity,  its 
effectiveness  in  the  protection  of  the  property  and  liberty  of  its 
citizens  and  its  ability  to  meet  and  adapt  itself  to  new  condi- 
tions. It  was  framed  by  man,  it  is  administered  by  man ;  and 
for  that  reason  the  administration  of  the  various  departments 
of  government,  including  that  of  the  judiciary,  has  been  and 
must  be  accompanied  by  the  discovery,  here  and  there  and  now 
and  then,  of  incidental  inefficiencies,  evils  and  even  abuses. 
Some  judges,  not  many,  have  been  dishonest.  Some  judges, 
though  honest,  have  been  inefficient.  Exact  justice  in  this  or 
tliat  instance  has  not  been  administered.  The  power,  however, 
of  remedy  by  reform  of  procedure,  by  constitutional  legislative 
enactments,  and,  if  necessary,  by  deliberate  constitutional 
amendment,  has  been  at  all  times  carefully  provided. 

5  White's  "Legral  Antiquities,"  supra,  Chapter  3. 


The  Judicial  Recall  Agitation. 

But  not  content  with  the  legal  and  constitutional  forms  of 
remedy,  consistent  with  the  principles  of  the  constitutional 
system  of  government  under  which  we  live,  a  new  agitation, 
under  the  guise  of  reform,  has  sprung  up  which  directs  its  forces 
of  attack  against  the  very  foundations  of  our  government.  Be- 
ginning with  the  local  adoption  of  the  Recall  of  Judges  in 
Oregon  in  1908  and  followed  later  by  the  adoption  in  California 
and  some  other  states  of  similar  measures  for  the  Judicial 
Recall,  the  movement  has  become  nation-wide.  Its  significance 
and' dangers  are,  in  many  states,  under-estimated,  because  here 
and  there,  up  to  the  present  time,  no  special  local  demand  for 
the  Judicial  Recall  has  shown  itself.  Within  the  past  few 
months,  however,  the  Recall  of  Judges  by  popular  vote  has 
been  proposed  by  the  Kansas  legislature  for  adoption  by  the 
people.  In  Arkansas,  a  constitutional  amendment  for  the 
Recall  of  Judges,  initiated  by  the  people,  was  passed  at  the 
1912  election,  but  was  held  by  the  state  Supreme  Court  not 
properly  submitted  and,  therefore,  not  adopted.  A  constitution- 
al amendment  for  the  Recall  of  Judges  has  recently  been  adopt- 
ed in  the  states  of  Arizona  and  Nevada.  In  Colorado  a  constitu- 
tional amendment  has  been  adopted,  not  only  for  the  Recall 
of  Judges,  but  also  for  the  Recall  of  Judicial  Decisions.  Under 
the  latter  amendment  a  Stipreme  Court  decision  declaring  un- 
constitutional any  state  statute  may  be  made  ineffective  by  a 
majority  of  the  votes  cast  by  the  state  electors  at  a  referendum 
election  held  to  pass  upon  the  decision  complained  of;  and  if 
the  decision  applies  to  certain  city,  or  city  and  county,  charter 
provisions,  the  decision  may  be  recalled  by  a  majority  of  the 
votes  cast  by  the  electors  of  the  municipality  in  question  at 
a  referendum  electi6n  held  to  pass  upon  such  decision.  Thus 
is  established,  in  Colorado,  a  sort  of  local  option  as  to  control 
over  the  final  judgments  of  the  highest  court  of  the  state.  The 
Minnesota  legislature  has  just  proposed  for  adoption  a  constitu- 
tional amendment  providing  for  the  Recall  of  Judges.  In  many 
of  the  forty  or  more  state  legislatures  which  have  just  adjourned, 
measures  for  constitutional  amendments  providing  for  the 
Judicial  Recall  were  presented,  and  in  some  of  them,  while 
not  successful,  received  surprisingly  strong  support.    In  North 
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Dakota,  the  measure  was  los^t  by  only  ore  vote. 

In  the  recent  Massachusetts  legislature,  a  measure  was  pre- 
sented and  strongly  urged  authorizing  the  Recall  of  Judicial 
Decisi  )n  in  all  cases  when  "a  law  otherwise  dulv  enacted  by 
the  legislative  authority  of  the  commonwealth  shall  be  held 
by  the  Supreme  Judicial  (^ourt  to  be  in  violation  of  the  con- 
stitution.'' In  April  last,  there  was  introduced  in  the  Congress 
a  joint  resolution  proposing  to  the  states  the  election  of  all 
federal  judges  by  vote  of  the  people  with  a  tenure  of  twelve 
years,  and  providing  for  a  Recall  of  all  judges,  both  of  the  Su- 
preme Court  and  inferior  courts,  at  any  general  election  at 
which  presidential  electors  shall  be  chosen.^  A  senate  joint 
resolution  was  introduced  in  December,  1912,  proposing  a  con- 
stitutional amendment  providing  thi^t  any  decision  of  the 
Federal  Supreme  Court  declaring  unconstitutional  an  act  of  the 
Congress,  may  be  submitted  by  the  Congress  to  the  electors  and 
that  by  vote  of  a  majority  of  congressional  districts  and  of 
the  states,  such  act  should,  notwithstanding  the  decision  of  the 
Supreme  Court,  become  a  law.'^ 

To  this  extent  has  already  spread  the  agitation  for  the 
Judicial  Recall.  This  agitation  presents  (luestions  which  are 
present  living  issues.  They  are  questions,  not  of  politics,  but 
of  science  of  government.  We  should  study  them,  free  from 
partisan  bias,  as  students  of  science  and  history,  and  should 
advoi*ate  publicly  and  in  private  the  conscientious  and  deliberate 
conclusions  to  which  we  come.  And  we  should  be  actuated  in 
so  doing  by  no  motive  or  purpose  other  than  to  perform  con- 
scientiously the  duty  which  rests  upon  us  as  citizens  and  as 
lawyers. 

A  Government  of  Laws  or  of  Men? 

The  question  which  confronts  us  is.  Shall  our  government 
remain  a  government  of  laws  or  shall  it  become  merely  a  gov- 
ernment of  men?  Shall  it  remain  a  self-limited,  constitutional 
democracy,  a  government  of  checks  and  limitations  necessary 
to  insure  consistency,  equality  and  stability,  or  shall  it  and 
the  liberty  and  property  of  those  living  under  it,  be  subject  at 

6  See  House  Joint  Resolution  26,  63rd  Cong:.,  1st  Session,  introduced  April 
7,  1913,  by  Consresman  Lafferty. 

7  Senate  Joint  Resolution  142,  62nd  Cong..  3rd  Session,  Introduced  December 
4,  1912,  by  Senator  Bristow. 
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any  time  and  directly  to  the  unrestrained  and  unlimited  whims, 
passions  and  caprice  of  temporary  majorities?  This  distinction 
between  a  government  where  the  law  is  supreme  and  one  where 
the  will  of  the  people  is  directly  supreme,  a  government  of  laws 
as  against  a  government  of  men,  is  one  which  has  been  made  by 
every  authority  upon  the  science  of  government  from  the  time 
of  Aristotle  to  the  present  date. 

Today  the  quack  and  the  demagogue  are  rampant — to  the 
extent  that  the  doctrines  of  socialism,  under  one  disguise  or 
another,  and  old,  discredited  theories  and  customs,  relics  of 
antiquity,  are  urged  to  replace  the  teachings  of  the  fathers  of 
our  republic. 

That  species  of  democracy  where  the  people  and  not  the  law 

is  supreme  is,  as  stated  by  Aristotle, 

"produced  by  the  influence  of  the  demagogue.  ♦  ♦  ♦ 
A  democracy  of  this  sort  is  analagous  to  a  tyranny, 
*  *  *  The  demagogues  are,  by  referring  everything  to 
the  people,  the  cause  of  the  government  being  administered 
by  popular  majorities,  and  not  according  to  law,  since 
their  power  is  increased  by  an  increase  of  the  power  of 
the  people,  whose  opinion  they  command.  The  demagogues 
likewise  attack  (the  courts  and)  the  magistrates  and  say 
that  the  people  ought  to  decide ;  and  since  the  people  will- 
ingly accept  the  theory,  the  power  of  all  the  magistrates 
is  destroyed.  Accordingly,  it  seems  to  have  been  justly 
said  that  a  democracy  of  this  sort  is  not  entitled  to  the 
name  of  a  constitution,  for  where  the  laws  are  not  supreme, 
there  is  no  constitution.'' 

So  the  demagogues  today  reach  out  for  popular  favor  by 
attacking  our  constitution  as  well  as  the  fundamental  laws 
established  expressly  for  the  safeguarding  of  liberty  and  of 
property,  and  join  the  socialists  in  the  alluring  cry  that  every- 
thing— ^property,  liberty  and  the  fundamental  law  safeguarding 
both — should  be  turned  over  directly  to  the  people  as  a  whole,  to 
be  administered,  not  upon  any  consistent  theory  or  principle,  but 
according  to  the  temporary  popular  prejudice.  Conservation 
is  made  a  cloak  for  confiscation.  Need  of  judicial  reform  is 
made  an  excuse  for  an  attempt  to  wipe  out  the  constitution  and 
the  courts.  The  people  are  fed  upon  that  which  is  most  destruc- 
tive of  their  own  interests.  This  is  the  day  of  the  rule  in  politics 
of  the  casuist  and  the  sophist.    Our  private  and  public  councils 
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are  ruled  too  much  by  the  demagogues.  The  remedies  for  ail- 
ments of  our  body  politic  are  prescribed,  and  often  administered, 
by  quacks :  We  are  fed  upon  socialism.  It  is  the  day  of  the  rule 
of  the  phrasemaker,  the  peddler  of  fallacies,  the  purveyor  of 
the  non  sequitur;  it  is  the  day  of  the  rule  of  the  muckraker, 
the  muckraker  in  politics  and  in  journalism. 

Much,  however,  as  we  condemn  the  muckraker  who  extends 
his  poisoning  influence  from  the  speaker's  platform,  the  most 
vicious  element  in  public  life  today  is  the  muckraking  jour- 
nalist. Unscrupulous  and  despicable  contributors,  under  tlie 
guise  of  journalists,  are  combined  with  certain  degenerate- 
minded  and  sordid  publishers  to  sacrifice  the  name  and  fame 
of  honorable  men  and  to  debase  the  authority  and  reputation  of 
the  very  office  which  they  occupy.  To  discriminating  persons, 
they  shock  all  sense  of  decency.  To  the  undiscriminating, 
which  compose  a  large  mass  of  the  readers,  they  caluminate 
our  judiciary  by  false  statements,  by  subtle  innuendos,  by 
methods  which  too  often  carry  conviction.  Their  business  is  to 
traduce  men  in  high  office  and  cater  to  the  wide-spread  mad- 
ness for  sensation,  in  order  to  sell  for  profit  more  of  their 
wares.  Such  men  are  pirates,  outlaws,  and  should  be  treated 
as  such  in  the  forum  of  public  opinion. 

And  let  me  say  right  here,  gentlemen,  that,  great  as  I  con- 
sider the  honor  of  the  request  to  speak  to  you  today,  there  was 
even  a  greater  inducement  presented  by  your  invitation.  I  am 
repaid  for  my  effort  to  be  here  by  the  satisfaction  of  a  long- 
felt  desire  to  shake  hands  with  that  worthy  member  of  your 
bar,  Mr.  Caruthers  Ewing,  who  paid  his  respects,  about  a  year 
ago  in  his  address  before  the  Georgia  State  Bar  on  the  sub- 
ject, "The  Spirit  of  the  Times,"  to  a  certain  "Connolly  person," 
formerly  traducer  of  the  judiciary,  now  plaintiff  in  a  many 
thousand  dollar  libel  suit.  I  congratulate  your  bar  upon  hav- 
ing such  a  member.  I  congratulate  the  member  himself  upon 
being  accredited  with  that  versatility,  that  power  of  imagina- 
tion, that  inventive  genius,  which  could  enable  him  to  libel — 
although  he  but  mildly  spoke  the  truth  about — the  most  de- 
spicable muckraker  known  in  modem  journalism. 

And  there  is  today  a  still  more  degrading  influence — that  of 
the  wishy-washy,  non-combatant  editor,  who  watches  the 
weather-vane  of  politics  to  determine  his  editorial  policy;  who 
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remains  neutral  upon  important  questions,  against  his  real 
convictions,  having  more  regard  for  the  preservation  or  increase 
of  his  subscription  list  than  for  the  preservation  of  morality  and 
of  the  fundamental  laws  upon  which  dei)end  the  continuance 
of  our  constitutional  democracy. 

Whether  under  a  government  of  laws  or  under  a  government 
of  men,  the  people  are  in  theory  and  in  fact  the  supreme  rulers ; 
but  under  the  one  system,  they  are  subject  to  checks  and  limita- 
tions, to  protect  against  the  tyranny  of  majorities,  and  in  the 
other,  regardless  of  any  fundamental  paramount  law,  the  peo- 
ple at  any  time,  unchecked  and  unrestrained,  may  do  what 
they  will.  It  is  in  respect  of  this  distinction  that  the  democ- 
racies of  the  world's  history  have  differed.  It  means  the  differ- 
ence between  the  greatest  republican  democracy  ever  known  in 
history — that  established  under  our  own  constitution,  which 
Gladstone  pronounced  "The  most  wonderful  work  ever  struck 
off  at  a  given  time  by  the  brain  and  purpose  of  man" — and  such 
a  tyrannical  and  unstable  democracy  as,  for  instance,  that  of 
ancient  Greece,  or  such  a  constitutional  democracy  as  we  have 
today  iii  Mexico.  Ours  is  a  democratic  government,  where  the 
law  is  supreme.  Mexico  is  a  democratic  government,  not  of 
laws,  but  of  men.    Take  your  choice. 

The  Craze  fob  Change. 

Upon  the  plea  of  social  and  moral  advancement — a  plea 
sometimes  sinecre,  but  too  often  a  mere  pretext  for  the  prev- 
alent craze  for  change — we  hear  today  the  much  abused  term 
''Progress  and  Reform."  Progress  necessarily  implies  change, 
but  it  is  not  true,  as  is  too  often  assumed,  that  change  always 
means  progress.  The  self  styled  "Progressive^'  of  today  may  be 
a  helpful  reformer.  "Progressive  is  that  progressive  does,''  said 
President  Taft.  We  must  look  in  all  cases  beneath  the  self 
imposed  label  to  determine  whether  the  man,  or  the  measure, 
is  one  representing  change  without  progress  or  a  really  progres- 
sive change. 

Until  comparatively  recent  years,  the  political  parties  in  this 
country,  while  differing  in  matters  of  policy  as  to  questions  of 
administration  of  our  government  or  of  its  departments,  and 
with  many  of  their  differences  comparatively  fundamental,  were^ 
nevertheless,  united  upon  the  proposition  that  this  constitu- 
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tional  democracy — that  the  essentials  of  onr  constitutional  gov- 
ernment— should  be  respected  and  should  be  preserved.  Differ- 
ences as  to  the  fundamental  form  of  our  government,  though 
sometimes  sectional,  have  never  become  issues  of  political 
parties  until  the  injection  into  the  arena  of  American  politics 
of  the  principles,  or  rather  vagaries,  of  the  German  socialists. 
I  am  not  here  to  preach  against  socialism.  Like  most  other 
^^isms"  it  has  now  and  then,  more  or  less,  as  to  some  of  its 
teachings,  a  sane  and  even  scientific  basis.  But  you  will  agree 
with  me,  I' am  sure,  that  the  label  "socialist"  implies  for  any 
man  or  measure  that  it  bears  also  the  brand  of  "suspect."  Upon 
examination,  the  measure  may  turn  out  to  be  a  salutory  reform ; 
but,  prima  fcucie,  and  without  being  given  a  character  by 
credible  evidence,  it  is  discredited  by  the  company  that  it  keeps. 
Its  very  source,  if  it  is  of  socialist  origin,  is  an  impeachment; 
for,  even  if  not  pernicious  in  itself,  we  distrust  it  because  it  is 
being  urged,  with  other  obviously  evil  measures,  as  a  means 
to  accomplish  a  most  pernicious  ultimate  object — the  destruc- 
tion of  not  only  our  form  of  government,  but  of  any  and  all 
form  of  government. 

An  Instrument  of  SociAmsM. 

The  fact  is,  therefore,  not  without  significance  that  the  modern 
advocacy  of  the  Judicial  Recall  measures  sprang  from  socialism. 
The  present  socialist  labor  party  was  the  first  political  party 
in  America  to  demand  the  Recall.  The  Judicial  Recall  measures 
are  essentially  instruments  of  socialism. 

The  leading  organ  of  the  socialists — "The  Appeal  to  (T) rea- 
son"— speaking  of  the  Judicial  Recall,  says 

"It  is  the  means  whereby  the  people  will  be  enabled  to 
inaugurate  Socialism,  and  after  that  is  done,  they  may 
secure  democracy  in  industry." 

Its  advocates,  who  are  such  as  Senator  Bourne,  say  that  the 
"chief  function"  of  these  measures  is  to  "restore  absolute  sover- 
eignty of  the  people"  and  they  define  sovereignty  as  "the  supreme 
ruleship."  Now  that  is  just  what  the  Socialists  say.  It  is  the 
socialists'  platform  which,  after  the  recall  plank,  urges  the 
abolition  of  the  power  of  the  courts  to  declare  statutes  uncon- 
stitutional and  claims  that  this  power  has  been  "usurped"  by 
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the  courts.    And  then,  to  leave  no  doubt  of  what  is  meant  by 

the  socialism  which  is  to  be  "inaugurated^'  by  means  of  the 

Judicial  Becall,  the  same  socialist  platform  declares  that  these 

measures 

"Are  but  a  preparation  of  the  workers  to  seize  the  whole 
powers  of  government  in  order  that  they  may  thereby  lay 
hold  of  the  whole  system  of  socialized  industry  and  thus 
come  to  their  rightful  inheritance." 

Think  of  these  things  when  you  are  told  that  the  functions 
now  exercised  by  our  courts  are  exercised  by  mere  usurpation ; 
and  when  you  are  urged  to  wrest  from  the  courts  these  powers 
and  turn  over  to  the  people  the  direct  adjudication  of  constitu- 
tional questions. 

Safbguaeds  op  the  Constttution. 

It  is  no  answer  when  the  advocates  of  the  Judicial  Recall  say 
that  it  is  a  salutory  measure  "if  rightly  used,''  and  that  we 
may  depend  upon  the  people  not  to  abuse  it.  The  same  may  be 
said  of  the  very  absence  of  any  governmental  provision.  Gov- 
ernments are  established,  not  for  the  Utopian  standard  of  civil- 
ization, where  people  live  at  all  times  unselfishly  in  peace  with 
each  other.  Governments  are  established  to  meet  emergencies, 
to  prevent  the  over-reaching  by  one  individual  of  another  and 
by  one  class  of  another;  and,  in  a  democracy,  to  safeguard 
against  the  tyranny  of  temporary  majorities.  So  it  is  that  our 
constitution  provides  that  private  property  shall  not  be  taken 
for  public  use  without  compensation,  no  matter  that  a  local  or 
temporary  majority  may  pass  a  statute  having  that  effect.  Such 
a  provision  is  repugnant  to  socialism.  Its  elimination  means 
the  inauguration  of  socialism.  So  also  our  constitution  pro- 
vides that  no  statute  shall  be  enforced  which  impairs  the  obliga- 
tion of  contracts,  or  which  is  based  on  an  arbitrary  class  dis- 
tinction, or  which  shall  prevent  freedom  of  worship.  These  and 
similar  provisions  are  in  our  federal  and  state  constitutions. 
Upon  their  observance  and  enforcement  depends  our  liberty, 
our  rights  of  property  and  our  freedom  as  civilized  beings. 

The  primary  function  of  the  judiciary  is  to  enforce  these  con- 
stitutional safeguards  as  the  supreme  law  of  the  land.  That 
function  cannot  be  fulfilled  without  maintaining  the  independ- 
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ence  of  the  courts  and  is  destroyed  to  the  extent  that  we  turn 
over  to  the  mere  vote  of  majorities  the  right  directly  to  control 
a  judge,  or  the  right  directly  to  control  the  adjudication  of 
constitutional  questions. 

The  Recall  of  Judges.® 

The  Recall  of  Judges  destroys  the  dignity  and  independence 
of  the  courts  ^nd  is  indirectly  destructive  of  the  judicial  de- 
partment and  of  all  its  functions.  Its  only  basis  is  that  doc- 
trine which  we  have  seen  is  a  long-ago  buried  relic  of  antiquity 
— the  doctrine  that  the  judge  is  the  mere  servant  of  the  sover- 
eign ;  whereas,  under  a  government  of  laws*  servility  in  a  judge, 
in  favor  of  either  sovereign  or  subject,  is  proof  o^  unfitness. 
Indeed,  the  practical  application  of  the  Recall  of  Judges,  as 
experienced  in  Oregon  and  in  California,  has  proven  that  it 
is  impracticable  so  far  as  accomplishing  any  of  the  results  for 
which  it  is  claimed  to  have  been  instituted.  In  Oregon,  the 
attempts  at  the  Recall  of  oflftcers,  judicial  and  executive,  liave 
shown  that  the  real  motive  and  purpose  of  the  Recall  have  been 
based  upon  sectional  or  partisan  differences,  and  that,  no 
matter  what  the  formal  charges  might  be,  in  most  instances  the 
real  basis  of  the  Recall  has  been  a  prejudice  artificially  worked 
up  against  the  incumbent  and  the  desire  of  another  candidate  to 
take  this  place.^ 

The  Recall,  moreover,  is  exercised  not  by  a  majority,  but  by 
a  minority,  which,  in  some  cases,  is  only  a  small  minority  of  the 
voters.  Thus  it  is  that  this  so-called  "progressive'^  measure 
has  brought  us  back,  in  all  states  where  the  Recall  has  been 
applied,  to  the  evils  experienced  in  ancient  Greece  as  described 
by  Aristotle  under  the  old  system  of  ostracism  by  popular  vote. 

The  other  day  there  was  enforced,  for  the  first  time  in  Cali- 
fornia, the  power  of  the  Judicial  Recall.  Judge  Weller,  of  a 
San  Francisco  court,  reduced  the  bail  of  a  man  charged  with 
a  criminal  offense  from  $3,000  to  $1,000.    The  man  had  a  family 

8  There  is  not  here  attempted  a  detailed  discussion  of  the  argruments  for 
and  against  the  Judicial  Recall.  These  questions  are  more  fuli>  treated  tn 
the  address  before  the  Minnesota  State  Bar  Association  grlven  June  in.  1911, 
published  as  S.  D.  649.  62nd  Cone.,  2nd  Session;  and  in  article  in  September. 
1912,  number  of  the  "Annals"  of  the  American  Academy  of  Political  and  Social 
Science,  published  as  S.  D.  892,  62nd  Cong.,  2nd  Session.  For  selected  bibliog- 
raphy upon  this  subject,  see  appendix  to  the  latter  document,  and  also  the 
1912  and  1913  reports  of  the  American  Bar  Association  Committee  to  Oppose 
the  Judicial  Recall. 

9  Operation  of  the  Recall  in  Oregon,  by  James  O.  Harnett,  American  Politi- 
cal Science  Review,  February,  1912. 
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and  was  able  to  furnish  the  reduced  bail  in  cash.  Judge  Weller's 
action  was  not  dififerent  from  that  of  other  judges  in  similar 
instances.  In  this  case,  it  happened  that  the  accused  disap- 
peared and  defaulted  his  bail.  A  hue  and  cry  were  started 
against  the  judge,  which  resulted  in  a  recall  petition,  urged  by 
a  lot  of  hysterical  women,  flushed  and  arrogant  over  their  own 
recent  acquirement  of  the  franchise.  He  was  compelled  to 
go  to  the  polls  on  the  question  of  his  Recall  and  of  his  re-election 
as  against  an  opposing  candidate  by  the  name  of  Crist.  Weller 
was  recalled  and  Crist  elected  by  a  margin  of  less  than  800 
votes.  The  total  number  of  votes  cast  at  the  election  was  62,876, 
of  which  over  25  per  cent  were  women;  and  the  total  vote 
cast  was  less  than  50  per  cent  of  the  number  of  voters  qualified 
to  vote  at  the  election.  The  total  vote  in  favor  of  the  Recall 
was  less  than  25  per  cent  of  the  total  number  of  qualified  voters. 
Thus  the  Recall  is  enforced  by  the  small  minority.  This  late 
instance  again  proves  that  it  is  a  vicious  measure  in  theory 
and  still  more  vicious  in  its  practical  application. 

The  Latest  Instance  op  the  Abuse  of  the  Recall. 

Just  as  I  was  leaving  Minneapolis  for  Memphis,  I  received 
word  of  the  latest  instance  of  the  attempted  application  of  the 
Judicial  Recall.  Judge  John  C.  Phillips,  a  Superior  Court 
Judge  of  Maricopa  County,  Arizona,  had  sat  in  the  case  of  one 
John  Strinkler  against  the  Ray  Consolidated  Copper  Company, 
a  personal  injury  suit  to  collect  f40,000  for  the  loss  of  a  leg  al- 
leged to  have  been  caused  by  the  negligence  of  the  defendant. 
After  the  close  of  the  evidence,  Judge  Phillips,  after  lengthy 
argument,  directed  a  verdict  for  the  defendant.  PlaintiflPs 
attorneys  made  a  motion  for  a  new  trial  which  is  not  yet  decided, 
but  is  still  held  under  advisement  by  Judge  Phillips.  However, 
on  June  17th,  last  week  Tuesday,  a  Recall  Petition  agitated  by 
the  labor  unions,  was  filed.  5,350  votes  were  cast  at  the  judicial 
election  in  1911,  so  the  petition,  under  the  Arizona  laws,  re- 
quires 1,070  signatures  of  qualified  electors.  These  were  ob- 
tained among  the  laboring  people  in  Phoenix.  The  wording  of 
this  petition  which  is  supposed  to  constitute  the  charge  to  which 
a  defense  can  be  made  by  the  judge  and  upon  which  the  ques- 
tion of  Recall  is  to  be  decided  by  the  people,  reads  as  follows : 
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"We,  the  undersigned,  qualified  electors  of  the  county  of 
Maricopa,  state  of  Arizona,  do  hereby  petition  for  the 
recall  from  office  of  John  C.  Phillips,  judge  of  the  superior 
court  of  Maricopa  county,  state  of  Arizona,  as  provided  by 
Article  VIII  of  the  CJonstitution  of  the  state  of  Arizona, 
as  amended. 

This  recall  is  invoked  for  the  reason  that  the  Honorable 
^ohn  C.  Phillips,  has  proven  incompetent  to  occupy  the 
position  of  superior  judge  of  Maricopa  county  and  for  the 
further  reason  that  he  has  in  the  past  few  months  refused 
to  permit  juries  to  pass  upon  issues  of  fact  in  cases  in  the 
said  superior  court  and  in  doing  so  he  has  seemed  to  favor 
the  man  of  wealth  and  the  corporation  as  against  the  work- 
ing man  who  was  injured  or  killed.  Believing  this  to  be 
against  American  principles  and  against  ordinary  justice, 
we  seek  the  recall  of  the  aforesaid  superior  judge  and  the 
election  in  his  stead  of  one  competent  who  will  administer 
the  law  in  a  spirit  of  justice  without  reference  to  distinc- 
tion among  our  citizens." 

Judge  Phillips  is  a  man  who  is  an  old-timer  of  Phoenix  and 
who  originally  worked  in  the  streets  selling  fruit  and  later 
worked  in  the  erection  of  the  state  capitol.  He  says,  "I  am  sure 
that  the  Divine  Providence  will  take  care  of  any  judge  who 
does  his  duty." 

It  is  evident  that  only  an  intervention  of  Providence  can 
prevent  an  abuse  of  the  Recall  in  his  case.  Providence  is  wise 
and  Providence  is  good,  but  it  is  evident  that  an  education  of 
sanity  upon  these  questions  must  be  promoted  by  every  lawyer 
and  every  organization  of  lawyers  in  the  land. 

The  Recall  of  Judicial  Decisions. 

The  Recall  of  Judicial  Decisions  is  still  more  drastic  and 
more  directly  destructive  of  the  essential  functions  of  the 
Judicial  Department  of  government.  Its  advocacy  is  enticing  to 
the  ordinary  citizen,  who  is  too  easily  deceived  as  to  its  real 
significance.  The  phrase-makers  play  upon  the  passions  and 
prejudices  of  the  voters.  It  is  a  favorite  theme  today  of  the 
demagogues.  But  that  arch-demagogue  of  modem  times,  the 
founder  of  the  third  term  party,  when  put  to  the  test,  is  forced 
to  admit  that  the  Recall  of  Judicial  Decisions  means  nothing 
more  nor  less  than  the  nullification,  or  at  least  the  arbitrary 
suspension,  of  protective  features  established  by  the  express 
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written  constitutional  safeguards.  In  place  of  the  methods  of 
deliberate  and  constitutional  amendment  now  provided,  and 
in  place  of  any  remedy  to  make  such  methods  speedy  and 
efficacious,  the  Recall  of  Decisions  takes  the  question  of  judicial 
adjudication  out  of  the  power  of  the  courts  and  places  it  im- 
mediately and  directly  in  the  hands  of  the  voters.  In  eflfect, 
it  wipes  out  all  the  safeguards  of  constitutional  limitations. 
It  results  in  amendments,  or  rather  in  suspensions  and  nullifica- 
tions of  constitutional  limitations,  without  preserving  either 

the  elements  of  principle,  of  consistency  or  of  equality.  In 
substance  it  gives  to  voters  the  power  to  disregard  the  pur- 
pose and  effect  of  any  particular  constitutional  provision.  It 
provides  for  the  arbitrary  suspension  of  constitutional  protec- 
tion. It  does  not  eflfect,  in  essence,  a  constitutional  amendment, 
but  permits  arbitrary,  inconsistent  and  vacillating  suspension 
or  application  of  the  constitutional  safeguards. 

In  attempting  to  answer  the  charge  of  President  Taft  that 
the  proposed  new  system  "would  result  in  suspension  or  applica- 
tion of  constitutional  guaranty  according  to  popular  whim,*' 
which  would  destroy  all  possible  consistency  in  constitutioi;ial 
interpretation,  ex-President  Roosevelt,  in  his  Carnegie  Hall 
speech  in  March,  1912,  expressly  referred  to  the  Recall  of  De- 
cisions as  having  the  eflfect  of  "amending  or  construing  to  that 
extent  the  constitution" — that  is,  to  the  extent  of  leaving  to 
popular  vote  the  enforcement  or  non-enforcement  of  any  con- 
stitutional provision  as  applied  to  any  particular  statute.  So 
Dean  Lewis  of  the  Pennsylvania  Law  School,  the  chief  apc^logist 
for  this  measure,  refers  to  it  as  "A  new  method  of  constitutional 

amendinent  by  popular  vote." 

A  Discredited  Proposition. 

Mr.  Roosevelt  speaks  of  this  measure  as  "My  remedy"  and 
assumes  to  have  been  its  originator.  We  have  already  seen  that 
this  measure,  and  the  doctrine  upon  which  it  is  based,  is  in 
reality  a  relic  of  antiquity.  Its  source  is  the  antiquated  and 
exploded  theory  that  the  judiciary  should  be  directly  subservient 
to  the  sovereign;  and  that  where  sovereignty  vests  in  the  peo- 
ple, the  judicial  department  should  be  merely  the  servant  of  the 
people.  In  fact,  the  Recall  of  Judicial  Decisions  was  proposed, 
discussed  and  rejected  in  the  Australian  constitutional  conven- 


18 

tion  ten  years  before  it  was  ever  mentioned,  or,  probably,  ever 
thought  of,  by  Mr.  Roosevelt.  -Australia,  after  a  most  thorough 
discussion,  unanimously  rejected  the  Recall  of  Decisions  as 
manifestly  inconsistent  with  its  new  constitutional  form  of 
government;  at  the  same  time  that  the  enlightened  and  pro- 
gressive people  of  that  entire  continent  adopted  a  constitution 
modeled  in  all  its  essential  features  upon  that  of  this  country.^^ 
In  an  editorial  in  the  Outlook  of  August  31,  1912,  Mr.  Roose- 
velt cites  the  Legal  Essays  of  James  B.  Thayer,  who,  in  his 
lifetime,  was  professor  in  the  I^aw  School  of  Harvard  Uni- 
versity; and  implies  that  Prof.  Thayer  is  authority  in  favor  of 
the  Judicial  Decision  Recall.  He  refers  to  Prof.  Thayer  as 
"Dean"  Thayer,  although  Prof.  Thayer  was  never  dean.  That 
position,  however,  is  now  occupied  by  Prof.  Thayer's  son,  Ezra 
Ripley  Thayer,  who,  in  a  recently  published  article,  which  is 
a  most  scholarly  and  convincing  discussion,  has  met  and  an- 
swered all  the  essential  arguments  advanced  for  the  Recall  of 
Judicial  Decisions  and  has  proven  that  Mr.  Roosevelt  has  again 
indulged  in  an  erroneous  citation  of  authority.^^  Dean  Thayer 
says,  after  reviewing  Prof.  Thayer's  teachings : 

"Such  things  as  Mr.  Roosevelt's  proposal  and  the  state 
of  public  feeling  from  which  it  sprung  are  the  precise  evils 
against  which  Mr.  Thayer's  warnings  were  directed.  •   •   • 

Among  the  evils  which  such  judicial  action  brings  in  its 
train  is  suspicion  of  other  decisions  involving  no  such  error 
and  needless  attacks  on  our  constitutional  system  to  secure 
ends  attainable  by  means  now  at  hand.  These  are  to  be 
expected  from  ardent  reformers  distinguished  for  courage 
and  acuteness  rather  than  sanity  or  patience,  whose  lack 
of  training  in  the  law  leaves  them  unaware  of  the  flexibility 
ond  scope  of  our  existing  constitutional  machinery.    •   ♦   ♦ 

Under  the  proposed  system,  the  form  of  a  constitutional 
limitation  remains,  but  it  is  binding  only  to  such  an  extent 
and  in  favor  of  such  persons  as  the  majority  of  voters 
may  choose.  The  citizen  thus  has  no  rights  which  the  legis- 
lature and  the  majority  acting  together  are  bound  to  re- 
spect." 

There  is  no  excuse  or  necessity  in  this  country  for  the  Recall 
of  Decisions.    One  of  the  chief  arguments  for  its  adoption  is, 

10  See  address  on  "Constitution  and  Courts"  by  Justice  Rousseau  A.  Burch 
of  the  Kansas  Supreme  Court,  March  30,  1912. 

11  Recall  of  Judicial  Decisions,  by  Ezra  Ripley  Thayer,  Dean  of  the  Law 
School  of  the  Harvard  University,  in  Legal  Bibliography  of  March,  1913.  Pub- 
lished also  as  S.  D.  28,  63rd  Cong.,  Ist  Session. 
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that  there  is  at  present  no  api>eal  to  the  Federal  Supreme 
CJourt  from  the  decisions  of  state  courts  invalidating  statutes 
on  the  ground  that  they  are  repugnant  to  the  federal  constitu- 
tion, but  that  such  appeal  lies  only  when  state  courts  uphold 
state  statutes  against  the  claim  that  they  are  unconstitutional. 
This  deficiency,  which  has  been  long  recognized,  can  be  easily 
cured  by  changing  the  Judiciary  Act,  which  it  is  within  the 
power  of  the  Congress  to  do ;  and  such  change  is  favored  by  the 
American  Bar  Association  and  by  lawyers  generally. 

The  Guaranties  of  Liberty. 

Return  with  me  for  a  moment  to  a  few  elementary  facts.  In 
both  federal  and  state  constitutions  are  express  written  restric- 
tions upon  the  power  of  legislatures,  restrictions  which  were 
adopted  to  protect  the  property  and  liberty  of  citizens  and  to 
prevent  confiscation  and  oppression  by  mere  vote  of  temporary 
majorities.  In  order  to  prevent  local  abuses  by  legislative 
enactment,  the  safeguards  of  liberty  embodied  in  the  federal 
constitution  were  made  the  supreme  law  of  the  land,  cpntrolling 
the  action  of  all  courts,  federal  and  state.  It  was  directly  and 
expressly  provided  in  Section  9,  Article  I,  against  the  suspending 
of  the  privilege  of  the  writ  of  habeas  corpus  and  the  passing  of 
bills  of  attainder  or  ex  post  facto  laws,  against  the  levying  of 
disproportionate  taxes  and  of  duties  upon  articles  exported 
between  these  states;  prohibiting  any  state  from  enforcing  any 
law  impairing  the  obligation  of  contracts  and  from  levying  any 
impost  or  duty. 

The  same  supreme  law  prohibits  the  congress  from  interfer- 
ing with  the  establishment  and  free  exercise  of  religion,  with 
freedom  of  speech,  and  of  the  press,  or  the  right  of  people 
peaceably  to  assemble  and  to  petition  for  redress  of  grievances ; 
against  the  quartering  of  soldiers  in  any  house  without  the 
consent  of  the  owner,  the  violation  of  the  security  of  person 
and  property  against  unreasonable  searches  and  seizures  with- 
out warrants  properly  verified  and  issued,  depriving  any  person 
of  his  life,  liberty,  or  property  without  due  process  of  law, 
and  the  taking  of  private  property  for  public  use  without 
compensation;  and  insuring  the  right  of  trial  by  a  jury  for 
criminal  prosecutions  and  the  protection  of  the  accused  against 
arbitrary  and  illegal  punishment,  the  prohibition  of  slavery 
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or  involuntary  servitude  at  any  place  within  the  jurisdiction 
of  the  United  States;  and  further  prohibiting  any  state  from 
making  or  enforcing  any  laws  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States,  or  which  shall 
deprive  any  person  of  his  life,  liberty  or  property  without 
due  process  of  law,  or  from  denying  to  any  i)erson  within 
its  jurisdiction  the  equal  protection  of  the  law;  and  prohibit- 
ing either  the  United  States  or  any  state  from  denying  or 
abridging  the  rights  of  citizens  on  account  of  race,  color,  or 
previous  condition  of  servitude. 

Read  and  consider  these  limitations,  take  any  one  of  them, 
and  as  an  individual,  ask  yourself  seriously  the  question  whether 
you,  yourself,  from  considerations  of  your  own  selfish  interest, 
would  willingly  and  deliberately  hazard  the  risk  of  giving  up 
forever  the  safeguard  to  your  life  and  liberty  expressly  vouch- 
safed by  the  protective  provisions  thus  established  as  the  law 
of  the  land,  which  no  legislature  and  which  no  majority  of  the 
people  may  ever  capriciously  set  aside.  If  you  happen  to  feel 
no  selfish  need  of  such  protection,  then  consider  the  question  as 
one  touching  your  own  posterity,  or  as  one  concerning  the  entire 
citizenship  of  this  republic  and  those  who  shall  come  after 
them,  and  at  the  same  time  concerning  the  very  integrity  of  the 
government  under  which  you  and  yours,  and  they  and  theirs, 
are  to  live.  Not  until  you  have  brought  yourself  to  the  con- 
clusion that,  not  merely  one  or  a  few  of  such  limitations,  but 
each  and  all  of  them,  without  exception,  are  unnecessary  and 
unwise,  and  that  they,  each  and  all,  may  at  any  time  be  disre- 
garded— ^not  until  then  can  you  be  a  consistent  supporter  of 
the  Judicial  Recall.  These  are  questions  which  are,  as  is  the 
question  here  under  consideration,  finally  answered  in  only  one 
way  by  any  citizen  who  has  calmly  considered  all  the  facts  per- 
taining to  the  issue  and  whose  conclusion  is  the  result  of  cool, 
deliberate  and  impartial  judgment.^- 

Instances  of  Resulting  Abuses. 

Examples  are  apparent  of  the  disasters  which  might  result 
from  the  application  of  the  Judicial  Recall.  Take  the  well 
known  constitutional  provision  of  the  federal  and  all  state  con- 

12  I  wish  especially  to  commend  to  your  attention  the  recent  'discussion  of 
these  questions  presented  In  "The  Judiciary  and  the  People"  by  Frederick  N. 
Judson.     Published  1913  by  the  Yale  University  Press,  New  Haven,  Conn. 
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stitutionB  that  private  property  shall  not  be  taken  for  public 
Qfle  without  compensation.  Under  the  present  system^  any 
statute  which  had  this  effect  would  be  declared  invalid  by  the 
courts.  By  the  Recall  of  Decisions,  this  constitutional  saf^uard 
could  be  eliminated  by  a  mere  vote  of  the  people  at  any  time  and 
under  any  circumstances.  They  could  vote  if  they  chose  that 
all  railroads^  or  any  particular  railroad,  that  all  lands  or  any 
particular  pieces  of  land,  or  that  all  property  or  any  property 
now  held  in  private  ownership,  could  without  compensation,  be 
confiscated  to  the  state  for  general  public  benefit  and  even  for 
general  distribution. 

It  was  during  the  last  campaign  that  I  listened  to  a  cam- 
paigner of  the  socialist'  party,  speaking  upon  a  street  corner 
in  the  city  of  Chicago.  ^  He  stated  that  the  ultimate  object  of 
his  party  was  to  smash  our  present  form  of  government  and 
the  individual  rights  of  persons  and  of  property  of  which  it  is 
protective.  He  inveighed  against  our  government  of  laws  and 
ui^ed  a  regime  where  there  will  be  no  l^islatures,  no  courts, 
because  there  will  be  no  functions  for  them  to  perform;  where 
there  will  be  no  master  or  servant,  no  distinction  between  work- 
ers and  drones,  no  wage,  and  no  private  ownership  of  property. 
The  people,  he  said,  should  ^^take  back'^  to  themselves  through 
appointed  agents,  the  railroads,  the  mines,  the  ships,  the  lands 
and  the  buildings  and  improvements  thereon,  the  business  in- 
dustries, their  accumulations  and  profits — all  from  their  present 
holders  for  the  benefit  of  the  people;  and  they  should  do  this 
without  compensation,  because,  as  he  said,  ^^all  property  pri- 
vately held  has  been  stolen  from  you  and  from  me." 

In  other  words,  the  only  obstacles  which  stand  between  our 
present  system  and  socialism  are  the  existence  and  preservation 
of  these  constitutional  saf^uards.  No  wonder  that  socialists 
urge  that  the  Judicial  Becall  will  enable  them  to  ^4naugurate-* 
socialism.  And  in  no  better  class  is  Senator  Bourne  and  others 
who  advocate  the  Judicial  Becall  as  a  means  of  arriving  at  an 
^'absolute,  unrestrained  rulership  of  the  people."  When  their 
object  is  accomplished,  constitutional  democracy  will  be  at  an 
end. 

Take  another  instance.  The  Bills  of  Bights  in  our  constitu- 
tions prohibit  the  interference  with  the  establishment  and  free 
exercise  of  religion.    If  any  community,  whether  it  be  a  city. 
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county  or  state,  should  attempt  to  place  undue  restraint  or 
burdens  upon  one  religious  sect  as  against  another  by  a  statute 
acceptable  to  a  majority,  such  statute  would  be  invalid.  Thus, 
religious  liberty  is  now  vouchsafed  to  every  individual  and  to 
every  community  and  the  permanence  of  such  safeguard  is 
insured  so  long  as  constitutional  provisions  are  free  from  the 
results  of  temporary  or  local  prejudice  of  this  or  that  com- 
munity. But  this  protection  is  swept  away  by  the  application 
of  the  Judicial  Recall.  If  the  constitutional  provision  may  be 
suspended  or  disregarded  at  any  time  or  place,  or  as  to  any 
particular  statute,  by  a  mere  majority  vote,  then  any  locality, 
where  a  majority  of  the  voters  may  happen  to  be  of  one  religious 
sect,  may  pass,  either  by  direct  initiative  or  by  their  legislature, 
a  statute  oppressive  of  the  minority  and  the  same  majority  by 
popular  vote  are  given  the  power  to  say  that  the  constitutional 
prohibition  shall  be  ignored  as  to  such  statute. 

Accordingly,  whether  it  be  a  question  of  protection  of  re- 
ligious freedom  or  of  the  protection  of  the  property  or  liberty 
of  persons,  each  and  all  such  prvisions  may,  under  the  Recall 
of  Decisions,  be  ignored  by  the  arbitrary  will  of  a  local,  tem- 
porary majority. 

These  are  practical,  probable  abuses.  The  possible  abuses  are 
unlimited ;  for  the  very  essence  of  the  proposition  is  to  do  away 
with  restraint  and  with  safeguards,  and  to  make  the  statute- 
making  power  identical  and  coincident  with  the  power  to  declare 
its  validityand  to  compel  its  enforcement 

J*. 
The  Fallibility  of  Populab  Majobities. 

It  is  not  a  question  of  whether  the  courts  make  mistakes. 
The  question  is.  Is  it  safe  to  deprive  the  courts  of  th^ir  func- 
tions and  to  turn  them  over  to  the  direct  vote  of  majorities? 
It  is  often  answered  that  the  good  sense  of  the  i)eople  at  large, 
as  evidenced  by  their  voice  at  the  polls,  may  be  safely  relied 
upon.  This  was  not  the  judgment  of  the  framers  of  our  con- 
stitution ;  for  it  was  to  protect  against  the  probable  and  possi- 
ble errors  of  temporary  majorities  that  safeguards  Vere  written 
into  the  constitution.  Why,  up  in  Minnesota,  two  years  a!go, 
the  country  members  of  the  legislature  caused  to  be  Submitted 
to  the  voters  of  the  state  a  constitutional  amendment  provlfliilg 
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that,  regardless  of  population,  certain  city  districtB  should  not 
be  allotted  a  number  of  senators  in  excess  of  seven.  This  was 
known  as  the  "seven  senator*'  measure  by  which  it  was  intended 
to  discriminate  in  favor  of  the  country  and  against  the  large 
cities  in  reapportioning  the  legislative  districts  under  the  last 
census.  The  two  localities  especially  attacked  were  those  rep- 
resented by  the  two  cities  of  St.  Paul  and  Minneapolis.  Never- 
theless, at  the  state  election,  the  seven-senator  amendment 
passed  in  St.  Paul  and  nearly  obtained  a  majority  in  Minne- 
apolis. The  voters  of  those  two  districts  were  of  average 
intelligence  and  yet  they  voted  in  favor  of  a  measure  directed 
especially  against  them.  That  it  was  not  adopted  by  the  entire 
state  w^as  due  to  the  mere  accident  that  the  country  districts 
happened  to  vote  against  it. 

^e  temporary  judgment  of  the  voting  citizenship  cannot 
be  relied  upon  for  wise  and  consistent  action.  But  it  is  in  the 
exercise  of  the  Judicial  Recall  that  the  temporary  prejudices, 
passions  and  ill-considered  judgment  of  the  voters  are  expressed. 
The  present  system  provides  for  measures  of  reform,  whether 
in  matters  of  procedure  or  in  expression  of  the  deliberate  judg- 
ment of  the  people  as  to  constitutional  amendment.  There  is 
already  a  legal  and  constitutional  way  provided  for  the  correc- 
tion  of  all  evils,  and  for  the  expression  in  the  form  of  valid  laws 
of  the  real,  ultimate,  deliberate  judgment  of  the  sovereign  peo- 
ple; but  that  expression  of  the  sovereign  will  and  its  enforce- 
ment should  be  made  consistently  with  the  methods  which  char- 
acterize our  government  of  laws,  and  with  the  preservation  to 
the  judicial  department  of  all  its  functions.  The  independence  of 
the  judge  should  not  be  assailed  by  making  him  at  any  time 
directly  answerable  to  the  people.  The  protective  features  of 
our  constitutions  and  the  essential  functions  of  our  judiciary 
should  not  be  replaced  by  measures  which  allow  the  authors  of 
a  statute  the  privilege  of  dictating  as  to  its  enforcement.  Our 
present  system  of  government  by  law  should  not  be  replaced 
by  a  system  of  government  by  men.  The  judges  and  the  entire 
judiciary  should  be  maintained  and  supported  as  servants  only 

of  the  law.  In  his  duties  as  a  servant  of  the  law,  a  judge  should 
be  free  to  act  independently  and,  as  said  by  Chief  Justice 

Marshall,  "With  nothing  to  control  him  but  God  and  his  con- 
science."   He  should  at  all  times  be  free  to  heed  the  admonition 
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given  by  Moses  to  the  Judges  of  the  Israelites  :^ 

^^Ye  shall  not  respect  persons  in  judgment,  but  ye  shall 
hear  the  small  as  well  as  the  great ;  ye  ^idll  not  he  afraid  of 
the  face  of  man;  for  the  judgment  is  God's/' 

Our  judges  should  be  left  free  to  live  up  to  the  ideal  of  the 

just  man,  who,  in  the  words  of  Horace, 

^Tirm  in  the  consciousness  of  right,  disdains,  with 
equanimity,  the  frowns  of  a  tyrant  and  the  clamors  of  a 
mob/' 

ROME  a   BROWN. 


13  Deut,  1.  17. 

Additional  Note:  Read  "Popular  Government,  Its  Essence,  Its  Permanence 
and  Its  Perils/'  by  William  H.  Taft.  now  Kent  professor  of  law  at  Tale 
University,  published,  1913,  by  Yale  University  Press,  New  Haven,  Conn.  This 
discussion  by  ex-President  Taft  has  been  published  since  his  election  as 
President  of  the  American  Bar  Association.  It  Is  a  non-partisan  disousaion 
of  popular  government  under  the  Federal  Constitution  and  presents  many 
of  his  best  utterances  on  the  question  of  the  Judicial  Recall,  includlngr  his 
address  at  the  receiit  American  Bar  Association  meeting  in  Montreal,  Canada. 
This  book,  and  also  that  of  Mr.  Judson  on  "The  Judiciary  and  the  People," 
noted  above,  should  be  read  by  every  lawyer  and  by  every  citizen  who  desires 
to  know  and  appreciate  the  sigrniflcance  of  the  present  widespread 'agitation 
*n  favor  of  Judicial  Recall  measures. 
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The  Recall  of  Constitutional  Safeguards 


Annual  Address  before  the  Oklahoma  State  Bar  Association  at 

Oklahoma  Gity»  December  29th^  1913* 

By 

Rome  G.  Brown 

Minneapolis,  Minnesota 


Mr.  President  and  Members  of  the  Oklahoma  State  Bar  Asso- 
ciation : 

I  take  it  that  the  object  of  your  invitation  to  me  to  speak  here 
today  was  the  same  as  that  w^hich  I  had  in  accepting.  The 
members  of  the  bar  of  this  great  state  cannot  be  instructed  by 
me  in  constitutional  law,  particularly  upon  points  which  touch 
the  very  elementary  principles  of  our  system  of  government. 
Your  purpose,  my  purpose,  our  common  purpose,  is  to  voice, 
not  the  one  to  the  other,  but  all  together,  in  this  assembly  of 
lawyers,  a  vigorous  protest  against  the  now^  prevalent  teach- 
ings of  the  disciples  of  unrest  who  are  spreading  misinforma- 
tion about,  and  distrust  and  disregard  for,  our  system  of  gov- 
ernment. We  are  here  to  protest  against  fallacies  repugnant 
to  our  constitutional  form  of  government 

It  is  necessary,  therefore,  that  for  a  moment  we  go  back  to 
first  principles,  to  the  elementary  principles  which  are  the  basis 
of  our  system  of  government;  because  it  is  these  elementary 
principles  which  are  disregarded  in  the  attacks  made  by  the 
advocates  of  judicial  recall  measures. 

As  against  the  established  view,  w^hich  alone  is  consistent 
with  our  constitutional  democracy,  that  the  judiciary  is  an  in- 
tegral, separate  department  of  the  government,  with  functions 
the  performance  of  which  make  necessary  its  independence 
from  the  will  of  the  sovereign  people,  so  far  as  the  expression 
of  that  popular  will  is  the  expression  merely  of  the  passion, 
whim,  or  caprice  of  temporary  or  local  majorities, — it  is  now 


urged  that  the  theory  of  our  government  and  of  its  administra- 
tion, heretofore  universally  held  and  applied,  has  been  and  is 
wrong.  It  is  asserted  that  judges  and  their  judgments  should 
be  subservient  to  the  temporary,  changing  opinions  of  the  elec- 
torate, and  should  be  the  means  merely  of  carrying  out,  here 
and  there,  and  now  and  then,  the  arbitrary  will  of  popular  ma- 
jorities. It  is  now  claimed  by  many  that  the  judiciary  as  a 
whole,  and  that  any  judge  as  a  member  of  the  judicial  depart- 
ment, should  at  all  times  be  answerable,  directly,  to  a  ma- 
jority of  those  voters  who  chance  to  pass  upon  the  question, 
for  a  failure  to  recognize  and  to  enforce  the  temporary  popular 
will,  however  changing  and  however  vacillating  or  contradic- 
tory, as  the  paramount  will, — statutes,  express  constitutional 
provisions  and  the  fundamental  law  of  property  and  personal 
rights  to  the  contrary  notwithstanding.  The  issue  with  which 
we  are  confronted  is  not  merely  that  of  remodeling  an  indepen- 
dent judge  into  a  servile  tool  of  popular  passion ;  it  does  not  in- 
volve merely  the  divesting  of  the  judiciary  as  a  whole  of  all 
its  essential  functions,  established  in  the  judicial  department 
as  an  essential  feature  of  our  form  of  constitutional  democracy. 
The  issue  is  not  merely  between  the  preservation  of  our  con- 
stitution in  its  present  form  and  replacing  it  with  another  and 
different  form  of  fundamental  law.  The  issue  is,  shall  ours  re- 
main a  democracy  with  a  constitution  protective  of  the  life, 
liberty  and  property  of  the  citizens  who  live  under  it,  or  shall 
we  have  a  system  of  government  without  any  constitutional  pro- 
tection? The  attacks  which  are  being  made  are  direct  attacks 
upon  constitutional  government.  They  are  attacks  upon  every 
safeguarding  feature  deliberately  written  into  our  constitution 
and  without  which  it  ceases  to  have  any  practical  efficacy. 

The  judicial  recall,  as  at  present  proposed,  whether  in  the 
form  of  recall  of  judges  or  of  judicial  decisions,  would  be  in 
essence  and  in  effect  a  recall  of  constitutional  safeguards. 

A  Heresy  Against  Conshtutional  Government. 

This  antiquated,  but  now  revived,  doctrine  of  recall  is  a 
heresy  against  constitutional  government.  It  is  an  instrument 
and  a  part  of  the  propaganda  of  socialism,  as  I  shall  more  fully 


show.  The  fact  that  it  is  such  heresy  is  not,  however,  in  itself 
a  sufficient  answer  upon  the  merits.  The  time  has  passed  for 
mere  indulgence  in  derision,  for  the  mere  hurling  of  epithets, 
or  for  the  mere  fulmination  of  phrases  and  terms.  The  time 
has  passed,  too,  when  we,  the  lawyers  of  the  land,  can  sit  inert 
and  complacently  view  the  advocacj^  of  the  judicial  recall  mere- 
ly as-  the  work  of  vagarists,  and  depend  upon  the  traditional 
good  sense  of  our  citizens  to  detect  ultimately  the  dangers  of 
the  present  agitation.  The  questions  involved  have  become  pres- 
ent, vital,  living  issues.  They  are  questions,  not  of  politics, 
not  of  parties,  not  of  persons,  but  of  the  science  of  government 
We  should  study  them  free  from  partisan  bias,  as  students  of 
history,  of  government,  and,  above  all,  as  students  of  the  law. 
We  should  advocate  in  public  and  in  private  the  conscientious 
and  deliberate  conclusions  to  which  we  come.  We  should  help 
teach  those  who  are  less  informed ;  we  should  rouse  to  convic- 
tion and  stir  to  active  co-operation  all  men,  and  particularly 
those  of  our  profession,  in  unmasking  this  subtle  and  dangerous 
fallacy  before  the  citizens  of  this  republic  of  whose  rights  and 
interests  it  is  ultimately  subversive.  In  doing  so  we  should  be 
actuated  by  no  motive  or  purpose  other  than  to  perform  con- 
scientiously the  duty  which  rests  upon  us  as  citizens  and  as 
la^-yers. 

Our  Constitutional  Safeguards. 

Return  with  me  for  a  moment  to  a  few  elementary  facts.  In 
both  federal  and  state  constitutions  are  express  written  restric- 
tions upon  the  power  of  legislatures,  restrictions  which  were 
adopted  to  protect  the  property  and  liberty  of  citizens  and  to 
prevent  confiscation  and  oppression  by  mere  vote  of  temporary 
majorities.  In  order  to  prevent  local  abuses  by  legislative 
enactment,  the  safeguards  of  liberty  embodied  in  the  federal 
constitution  were  made  the  supreme  law  of  the  land,  controlling 
the  action  of  all  courts,  federal  and  state.  It  was  directly  and 
expressly  provided  in  Section  9,  Article  I,  against  the  suspend- 
ing of  the  privilege  of  the  writ  of  habeas  corpus  and  the  passing 
of  bills  of  attainder  or  eo?  post  facto  laws,  against  the  levying  of 
disproportionate  taxes  and  of  duties  upon  articles  exported 
between  these  states ;  prohibiting  any  state  from  enforcing  any 


law  impairing  the  obligation  of  contracts  and  from  levying  any 
impost  or  duty. 

The  same  supreme  law  prohibits  the  Congress  from  interfer- 
ing with  the  establishment  and  free  exercise  of  religion,  with 
freedom  of  speech,  and  of  the  press,  or  the  right  of  people 
peaceably  to  assemble  and  to  petition  for  redress  of  grievances; 
against  the  quartering  of  soldiers  in  any  house  without  the 
consent  of  the  owner,  the  violation  of  the  security  of  person 
and  property  against  unreasonable  searches  and  seizures  with-' 
out  warrants  properly  verified  and  issued,  depriving  any  person 
of  his  life,  liberty,  or  property  without  due  process  of  law, 
and  the  taking  of  private  property  for  public  use  without 
compensation;  and  insuring  tlie  right  of  trial  by  a  jury  for 
criminal  prosecutions  and  the  protection  of  the  accused  against 
arbitrary  and  illegal  punishment,  the  prohibition  of  slavery 
or  involuntarv  servitude  at  any  place  within  the  jurisdiction 
of  the  United  States;  and  further  prohibiting  any  state  from 
making  or  enforcing  any  laws  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States,  or  which  shall 
deprive  any  person  of  his  life,  liberty  or  property  without 
due  process  of  law,  or  from  denying  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  law;  and  prohibit- 
ing either  the  United  States  or  any  state  from  denying  or 
abridging  the  rights  of  citizens  on  account  of  race,  color,  or 
previous  condition  of  servitude. 

These  and  similar  limitations  in  our  constitutions,  state  and 
federal,  are  tlie  safeguards  of  life,  liberty  and  property,  express- 
ly written  into  our  fundamental  law.  In  the  fact  that  they  are 
expressed  as  definite  constitutional  provisions  lies  the  peculiar 
efficacy,  the  characteristic  safeguarding  features  of  our  con- 
stitutional government,  Avhich  distinguish  it  from  the  unlim- 
ited  constitutions  of  the  past  and  have  made  it  the  scientific 
model  for  all  the  modem  world.  It  is  these  features  which 
have  saved  our  republic  from  the  disasters  invariably  re- 
sulting to  the  pure  or  unlimited  democracies  of  history.  They 
have  effectively  safeguarded  individuals  and  minorities  against 
the  oppressions  of  a  tyranny  of  democracy.  It  is  these  safe- 
guards which  make  ours  a  government  of  laws  instead  of  a 
government  merely  of  men. 


Bead  and  consider  these  limitations.  Take  any  one  of  them, 
and  as  an  individual,  ask  yourself  seriously  the  question  whether 
you,  yourself,  from  considerations  of  your  own  selfish  interest, 
would  willingly  and  deliberately  hazard  the  risk  of  giving  up 
forever  the  safeguard  to  your  life  and  liberty  expressly  vouch- 
safed by  the  protective  provisions  thus  established  as  the  law 
of  the  land,  which  no  legislature  and  which  no  majority  of  the 
I>eople  may  ever  capriciously  set  aside.  If  you  happen  to  feel 
no  selfish  need  of  such  protection,  then  consider  the  question  as 
one  touching  your  own  posterity,  or  as  one  concerning  the  entire 
citizenship  of  this  republic  and  those  who  shall  come  after 
them,  and  at  the  same  time  concerning  the  very  integrity  of  the 
government  under  which  you  and  yours,  and  they  and  theirs, 
are  to  live.  Not  until  you  have  brought  yourself  to  the  con- 
clusion that,  not  merely  one  or  a  few  of  such  limitations,  but 
each  and  all  of  them,  without  exception,  are  unnecessary  and 
unwise,  and  that  they,  each  and  all,  may  at  any  time  be  disre- 
garded— not  until  then  can  you  be  a  consistent  supporter  of 
the  Judicial  Recall.  These  are  questions  which  are,  as  is  the 
question  here  under  consideration,  finally  answered  in  only  one 
way  by  any  citizen  who  has  calmly  considered  all  the  facts  per- 
taining to  the  issue  and  whose  conclusion  is  the  result  of  cool, 
deliberate  and  impartial  judgment 

The  Independent  Exercise  of  Judicial  Functions  the  Safe- 
guard OF  Constitutional  Safeguards. 

Our  fundamental  law  makes  the  enforcement  of  these  consti- 
tutional safeguards  the  primary  function  of  the  judiciary,  fed- 
eral and  state.    As  said  by  Chief  Justice  Marshall : 

"The  powers  of  the  legislature  are  defined  and  limited;* 
and  that  those  limits  may  not  be  mistaken  or  forgotten  the 
Constitution  is  written.  To  what  purpose  are  powers  lim- 
ited, and  to  what  purpose  is  that  limitation  committed  to 
writing,  if  the^  limits  may,  at  any  time,  be  passed  by  those 
intended  to  be  restrained?  ♦  ♦  ♦  A  legislative  act  con- 
trary to  the  Constitution  is  not  law."^ 

It  is  urged  by  the  socialists  and  by  their  coadjutors,  the  ad- 
vocates of  the  judicial  recall,  that  this  decision  by  Chief  Jus- 

1  Marbury  y.  Madison,  1  Cranch.  368,  388. 
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tice  Marshall  was  a  usurpation  by,  or  arrogation  to,  the  courts 
of  a  power  not  expressed  and  never  Intended  to  be  enforced  as 
a  constitutional  judicial  function.  No  better  answer  to  this 
claim  can  be  made  than  the  convincing  arguments  of  Marshall 
in  the  case  of  Mwrhury  v.  Madisofi.  But  that  this  was  the  in- 
terpretation of  the  constitution,  upon  the  faith  of  which  more 
than  any  other  single  feature  the  original  states  were  persuaded 
to  accept  it,  is  shown  by  the  various  arguments  of  Ellsworth, 
Hamilton  and  others  prior  to  its  adoption.  Hamilton  urged 
in  the  Federalist: 

"There  is  no  liberty  where  the  power  of  judging  be  not 
separate  from  the  legislative  and  executive  power.  ♦  ♦  • 
The  complete  independence  of  the  courts  of  justice  is  pe- 
culiarly essential  in  a  limited  constitution.  ♦  ♦  ♦  Limita- 
tions of  this  kind  can  be  preserved  in  practice  no  other 
way  than  through  the  medium  of  courts  of  justice,  whose 
duty  it  must  be  to  declare  all  acts  contrary  to  the  com- 
mands of  the  Constitution  void." 

Upon  the  same  ground  Ellsworth,  on  January  7th,  1788, 

urged  the  ratification  of  the  Constitution  upon  the  Connecticut 

convention,  when  he  said : 

"If  the  general  legislature  should  at  any  time  overleap 
their  limits,  the  judicial  department  is  a  constitutional 
check.  If  the  United  States  go  beyond  their  powers,  if 
they  make  a  law  which  the  Constitution  does  not  authorize, 
it  is  void;  and  the  judicial  power,  the  national  judges,  who 
to  secure  their  impartiality  are  to  be  made  independent, 
will  declare  it  to  be  void.  On  the  other  hand,  if  the  States 
go  beyond  their  limits,  if  they  make  a  law  which  is  a 
usurpation  upon  the  Federal  Government,  the  law  is  void ; 
and  upright  independent  judges  will  declare  it  so." 

With  the  preservation  of  the  judicial  function  as  so  laid 
down  by  Marshall,  our  Constitution  was  characterized  by  Glad- 
stone as  "the  most  wonderful  work  ever  struck  off  at  a  given 
time  by  the  brain  and  purpose  of  man."  James  Bryce,  the 
greatest  modem  student  and  authority  upon  constitutional 
government,  terms  ours  "as  the  first  true  federal  state  founded 
on  a  complete  and  scientific  basis."^ 

Upon  this  scientific  basis  of  constitutional  government  nearly 

2  "Studies  In  History  and  Jurisprudence,"  page  392. 


all  the  constitutions  since  established  have  been  modeled.  So 
the  Constitution  of  the  Swiss  Federation,  enacted  in  1848  and 
amended  in  1874;  the  Constitution  of  Canada,  established  by 
the  British  North  American  Act  of  1867;  the  Constitution  of 
the  North  German  Federation  in  1866,  enlarged  into  that  of 
the  German  Empire  in  1871;  and  in  1901  the  Constitution 
adopted  by  Australia ;  and  subsequently  in  South  Africa,  Then 
there  are  the  federated  etates  in  Central  and  South  America, 
which  have  been  successful  to  the  extent  only  that  the  safe- 
guards of  their  constitutions  have  been  enforced.  Mexico  has 
become  in  fact  a  government  merely  of  men ;  for  there  the  law 
is  not  supreme.  If  we  intend  to  replace  the  supremacy  of  the 
law  with  a  government  merely  of  men,  with  danger  of  like  re- 
sults, let  us  follow  the  judicial  recall  idea  and  destroy  the  pro- 
tective features  of  our  fundamental  law.  While  among  these 
modern  constitutions  there  is  a  difference  in  the  application  of 
the  judicial  function,  it  is  significant,  as  stated  by  Prof.  Jud- 
son,  that  wherever  English  law  or  English  traditions  prevail, 
"the  tendency  is  towards  the  adoption  of  the  American  prin- 
ciple of  determining  by  judicial  authority  the  question  neces- 
sarily involved  in  the  enforcement  of  the  written  constitution 
of  a  federal  state.  "^ 

The  Judicial  Recall  is  a  Recall  of  Constitutional  Safe- 
guards. 

Our  constitutional  safeguards  are,  as  stated  by  Marshall,^ 
merely  "absurd  attempts"  to  provide  necessary  protection  to 
life,  liberty  and  property,  unless  there  is  a  recognized  power  of 
enforcement  This  can  be  only  through  the  judiciary,  federal 
and  state,  upon  whom,  by  the  express  terms  of  the  federal  con- 
stitution, is  enjoined,  under  oath,  the  duty  of  enforcing  these 
protective  provisions  as  the  supreme  law  of  the  land.^  This 
duty  cannot  be  fulfilled  except  through  judges  whose  indepen- 
dence and  freedom  from  direct  attack  by  local  or  temporary 
majorities  are  assured.  This  duty  cannot  be  performed  if  judi- 
cial decisions  are  made  subject  to  appeal  before  a  mass  meeting 


3  •*The  Judiciary  aod  the  People'*  by  Frederick  N.  Judson;  Yale  rnlverslty  Press, 
?.  78.  81.. 
arbury  v.  Madison,  1  Cranch.  308,  388. 
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of  the  authors  of  the  legislation  passed  upon.  The  Recall  of 
Judges  is  a  direct  attack  upon  their  independence,  and,  there- 
fore, an  indirect  attack  upon  constitutional  safeguards.  The 
Recall  of  Decisions  is  a  direct  attack  upon  the  essential  func- 
tions of  the  judiciary  itself.  It  is  a  recall  of  the  very  keystone 
feature  of  our  system  of  government.  It  is  a  direct  recall  of 
constitutional  safeguards.  The  Decision  Recall  leaves  to  the 
whim  or  caprice  of  a  local  or  temporary  majority, — not  of  the 
entire  electorate  but  of  those  who  take  a  notion  to  pass  upon  the 
question,  which  in  most  instances  is  a  small  minority, — not  any 
consistent  change  or  amendment  of  constitutional  law,  but  the 
question  of  its  temporary  or  local  suspension  or  application. 
It  permits  and  encourages  the  enforcement  of  arbitrary,  indi- 
vidual or  class  distinctions.  It  violates  every  theory  of  our 
system  of  government    As  said  by  ex-President  Taf t : 

"It  is  not  alone  the  popular  control  of  laws  and  execu- 
tive action  that  gives  a  democracy  strength  and  long  life. 
It  is  its  capacity  to  do  justice  to  the  individual  and  the 
minority.  Lack  of  this  is  what  destroyed  ancient  democra- 
cies. What  preserves  ours  are  those  self-imposed  popular 
restraints  and  practical  means  for  enforcing  them  that 
keep  the  course  of  the  majority  of  the  controlling  electo- 
rate just  to  all  and  each  of  the  people.^'® 

The  Judicial  Recall  is,  therefore,  repugnant  to  our  system 
of  constitutional  democratic  government.  It  is  not  progressive. 
It  is  not  constructive.  It  is  not  remedial.  It  is  reactionary 
and  destructive.  It  is  subversive  of  our  constitution,  of  the 
government  established  under  it,  of  every  element  of  protection 
now  vouchsafed  to  our  citizens  with  respect  to  their  lives  and 
their  property. 

The  Recall  Epidemic. 

Beginning  with  the  local  adoption  of  the  Recall  of  Judges 
in  Oregon  in  1908,  and  followed  later  by  the  adoption  in  Cali- 
fornia and  some  other  states  of  similar  measures  for  the  Judi- 
cial Recall,  th^  movement  has  become  nation-wide.  Its  signifi- 
cance and  dangers  are,  in  many  states,  underestimated,  because 
here  and  there,  up  to  the  present  time,  no  special  local  demand 

6  "Popular  Government — Its  Essence,  Its  Permanence  and  Its  Perils;"  Yale  Uni- 
versity Press,  1913. 


for  the  Judicial  Recall  has  shown  itself.  Within  the  past  year, 
however,  the  Recall  of  Judges  by  popular  vote  has  been  proposed 
by  the  Kansas  legislature  for  adoption  by  the  people.  In  Ar- 
kansas, a  constitutional  amendment  for  the  Recall  of  Judges, 
initiated  by  the  people,  was  passed  at  the  1912  election,  but 
was  held  by  the  State  Supreme  Court  not  properly  submitted 
and,  therefore,  not  adopted.  A  constitutional  amendment  for 
the  Recall  of  Judges  has  recently  been  adopted  in  the  States 
of  Arizona  and  Nevada.  In  Colorado  a  constitutional  amend- 
ment has  been  adopted,  not  only  for  the  Recall  of  Judges,  but 
a'so  for  the  Recall  of  Judicial  Decisions.  The  Minnesota  leg- 
islature has  just  proposed  for  adoption  a  constitutional  amend- 
ment providing  for  the  Recall  of  Judges.  In  many  of  the  forty 
or  more  state  legislatures  of  1913  measures  for  constitutional 
amendments  providing  for  the  Judicial  Recall  were  presented, 
and  in  some  of  them,  while  not  successful,  received  surprisingly 
strong  support.  In  North  Dakota  the  measure  was  lost  by 
only  one  vote. 

In  the  recent  Massachusetts  legislature  a  measure  was  pre- 
sented and  strongly  urged  authorizing  the  Recall  of  Judicial 
Decisions  in  all  causes  when  "a  law  otherwise  duly  enacted  by 
the  legislative  authority  of  the  commonwealth  shall  be  held 
by  the  Supreme  Judicial  Court  to  be  in  violation  of  the  con- 
stitution." In  April  last  there  was  introduced  in  the  Congress 
a  joint  resolution  proposing  to  the  states  the  election  of  all 
federal  judges  by  vote  of  the  people,  with  a  tenure  of  twelve 
years,  and  providing  for  a  recall  of  all  judges,  both  of  the  su- 
preme court  and  inferior  courts,  at  any  general  election  at 
which  presidential  electors  shall  be  chosenJ  A  senate  joint 
resolution  was  introduced  in  December,  1912,  proposing  a  con- 
stitutional amendment  providing  that  any  decision  of  the  Fed- 
eral Supreme  Court  declaring  unconstitutional  an  act  of  the 
Congress,  may  be  submitted  by  the  Congress  to  the  electors  and 
that  by  vote  of  a  majority  of  congressional  districts  and  of  the 
states,  such  act  should,  notwithstanding  the  decision  of  the 
Supreme  Court,  become  a  law.^ 

7  See  House  Joint  Resolution  26,  C3rd  Cong.,  1st  Session,  Introduced  April  7, 
1913,  by  Congressman  Lafferty. 

8  Senate  Joint  Resolution  142,  62nd  Cong.,  3rd  Session,  introduced  December  4, 
1912,  by  Senator  Bristow.  For  status  of  Judicial  Recall  in  various  states,  see  1013 
Report  of  American  Bar  Association  Committee  to  Oppose  Judicial  Recall. 
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Under  the  recent  Colorado  amendment  a  supreme  court  de- 
cision declaring  unconstitutional  any  state  statute  may  be  made 
ineffective  by  a  majority  of  the  votes  cast  by  state  electors  at 
a  referendum  election  held  to  pass  upon  the  decision  complained 
of.  If  the  decision  applies  to  certain  city,  or  city  and.  county, 
charter  provisions,  the  decision  may  be  recalled  by  a  majority 
of  the  votes  cast  by  electors  of  the  municipality  in  question  at 
a  referendum  election  held  to  pass  upon  such  decision.  Thus, 
under  the  Judicial  Decision  Recall  in  Colorado,  if  a  city  char- 
ter provision  is  found  to  have  the  effect  to  take  private  prop- 
erty without  compensation,  or  to  impair  the  obligation  of  con- 
tracts, even  in  a  case  in  which  the  city  itself  is  party,  and  the 
court  for  that  reason  declares  the  charter  provision  unenforce- 
able, nevertheless,  a  majority  of  those  voting  at  a  city  election 
called  to  pass  ujwn  such  decision  may,  arbitrarily,  decide 
the  question  as  to  whether  the  decision  shall  be  enforced  or  not. 
This  means  that  those  citizens  who  attend  such  referenduna 
election  may,  by  a  majority  vote  of  those  present,  decide  wheth- 
er in  the  particular  case  in  question  the  constitutional  safe- 
guards protecting  rights  of  property  or  of  contract  shall  or 
shall  not  be  enforced ;  and  this,  too,  either  in  favor  of  or  against 
the  city  itself.  A  city  might  decide  one  way  one  day,  and  an- 
other way  another  day,  with  reference  to  the  same  provision. 
One  city  might  decide  one  way  and  at  the  same  time  another 
city  another  way,  with  reference  to  the  same  provision. 

Now,  what  do  you  think  of  the  wisdom  or  sanity  of  those 
pseudo-reformers  who  pretend  to  view  such  processes  of  jug- 
gling with  constitutional  safeguards  as  merely  "progressive" 
methods,  as  merely  "a  new  method  of  constitutional  amendment 
by  popular  vote^'?® 

It  is  obvious  that  in  Colorado  there  is  established  a  local  op- 
tion with  reference  to  the  suspension  or  application  of  consti- 
tutional safeguards.  The  actual  result  there  is  a  reductio  ad 
dbsurdum  of  the  decision  recall  argument 


9  See  Article  by  Wm.  D.  Lewis,  Dean  Pennsylvania  Law  School,  Annals  Ameri- 
can Academy  of  Political  and  Social  Science,  May,  1913.  See  alflo,  Ex-Presiilent 
Roo8ovelt*s  Carnegie  Hall  Speech,  March,  1912,  and  his  other  arffunients  for  the 
Decision    Recall. 
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How  THE  Poison  Works. 

This  nation  is  now  afflicted  with  a  widely  spreading  plague 
of  misinformation,  of  a  poisoning  of  the  public  mind  against  the 
very  safeguards  of  our  free  institutions.  A  deadly  infection 
works  upon  the  misguided  prejudices  and  discontents  of  the 
elements  of  unrest  This  infection  is  fertilized  and  spread  by 
certain  classes  of  citizens  who  have  become  pur\'oyor8  of  error 
and  all  of  whom  are  shouting  for  the  judicial  recall.  These 
are,  first,  certain  journalists;  next,  some  sentimental  re- 
formers who  confound  change  with  progress;  then,  those  who 
stand  in  avowed  antipathy,  social  and  political,  with  our  form 
or  any  form  of  government;  and,  last,  but  not  least,  the  self- 
exploiting  political  malcontent  whose  watchword  is  to  "smash 
things." 

Muckraking  Journalists. 

Muckraking  has  become  among  journalists  a  vocation,  even 
a  profession.  A  once  well-known  monthly  magazine,  which 
some  of  you  may  remember  even  in  these  days  of  its  obscurity 
as  "Pearson's  Magazine,"  has  been  exploiting  in  its  columns 
during  the  past  summer  such  unwarranted  and  dastardly  at- 
tacks upon  our  federal  constitution  that  it  has  successfully 
demonstrated  its  right  to  the  boast  appearing  upon  its  cover 
page, — that  it  prints  stuflf  "that  others  dare  not  print."  Even 
in  this  day  of  sensation-mongers  it  is  probably  true  that  no 
other  publication  would  have  had  the  effrontery  to  violate  truth, 
to  shock  all  sense  of  decency,  to  the  extent  that  this  magazine 
has  done.  It  ridicules  the  term  "patriot  fathers"  as  applied 
to  the  framers  of  our  Constitution.  It  brands  them  as  "graft- 
ers" who  initiated  and  carried  through  a  change  in  our  system 
of  government  and  framed  and  established  a  constitution,  upon 
a  plan  which  "was  never  meant  to  bring  about  rule  by  the  peo- 
ple," but  which  was  adroitly  put  together  and  the  adoption  of 
which  was  surreptitiously  and  deceitfully  procured, — all  for 
the  sole  purpose  "to  enhance  the  value  of  their  own  property 
holdings  and  to  tighten  and  increase  the  burden  of  the  shackles 
which  theretofore  existed  upon  the  liberty  of  the  common  peo- 
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pie."  The  Constitution  of  the  United  States,  it  says,  was  made 
for  the  people  "in  the  same  sense  that  sheep-shears  are  made 
for  sheep.  The  gentlemen  who  made  the  constitution  had  sheep 
to  shear."  This  is  the  view  presented  by  a  1913  American  jour- 
nal, and  in  support  of  its  propositions  it  indulges  in  a  mess  of 
misinformation  and  of  garbled  and  distorted  citations  from  au- 
thorities.^^ 

Another  unscrupulous  and  despicable  contributor  presented 
some  time  ago  in  another  magazine  ("Everybody's," — it  should 
be  nobody's)  a  vencmious  attack  upon  the  judiciary,  in 
which  he  traduced  individual  judges,  maligned  the  courts, 
and  caluminated  the  entire  judicial  department  by  false 
statements,  by  subtle  innuendos,  which  undoubtedly  brought 
conviction  to  the  general  mass  of  unthinking  readers,  but 
which  to  any  discriminating  person  brought  only  the  re- 
action of  an  intense  shock  to  their  sense  of  decency.  The  Ten- 
nessee Bar  may  be  proud  of  the  manner  in  which  one  of  its 
members  paid  his  respects  to  this  "Connolly  person"  journalist ; 
and  if  any  of  you  should  wish  to  read  in  print  the  sentiments  of 
protest  which  you  felt  at  the  time,  I  would  refer  you  to  Mr. 
Ewing's  speech  last  year  before  the  Georgia  State  Bar  Associa- 
tion.ii 

High  School  Befobmebs. 

This  epidemic  of  antipathy  to  established  institutions  has 
also  spread  to  the  high  school,  the  college  of  law,  and  the  uni- 
veraity.  In  some  instances  scholars  recognized  for  their  learn- 
ing and  research  in  history  and  in  the  science  of  government, 
who  even  occupy  positions  as  leading  members  or  heads  of  fac- 
ulties, have  been  drawn  away  from  their  saner  methods  of 
thought,  to  become  by  their  advocacy  of  the  Judicial  Eecall  al- 
lies of  the  disrupters  of  our  government.^^  The  fact  that  such 
teachers  in  their  former  period  of  sounder  thought  have  ac- 
quired a  large  clientage  of  hearers  makes  their  influence  for 


10  See   Pearson's   Magazine,   August,    1913. 

11  Articles  by  C.  P.  Connolly  In  February  and  March,  1912,  numbers  of  Every- 
body's Magazine;  and  "The  Spirit  of  the  Times"  by  Mr.  Caruthers  Ewing  of  the 
Memphis  bar,  annual  address  before  the  Georgia  State  Bar  Association,  1912. 

12  See  Article  by  Dean  W.  D.  Lewis,  of  the  Pennsylvania  Law  School,  In  An- 
nals, supra:  see  also  "A  Government  of  Men,"  presidential  address  by  Prof.  Albert 
Bushnell  Hart,  before  the  American  Political  Science  Association  December  2Stli, 
1012,   American  Political   Science  Review,   Vol.  7,   No.  1,   February,  1013. 
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the  spirit  of  disruption  wide  and  dangerous.  The  fact  that  such 
lapses  from  sanity  on  the  part  of  men  who  are  in  position  to  be 
leaders  of  thought  are  exceptional,  is  counterbalanced  by  their 
extreme  activity  and  persistence  in  error. 

Their  theories,  as  novelties,  are  naturally  enticing  to  the 
youthful  mind.  A  well-known  member  of  the  Ohio  bar,  in  com- 
menting upon  the  subtle  attractiveness  and  danger  of  the  new 
theories,  wrote  to  me  the  other  day,  urging  that  these  modern, 
so-called  progressive,  notions  should  be  met  with  and  argued 
against  as  if  they  were  really  proposed  advances  in  the  science 
of  government.  "We  have,"  he  said,  "too  long  rested  supine  in  the 
belief  that  there  was  no  danger  in  these  attacks  upon  our  system 
of  representative  government,  with  its  division  of  the  govern- 
ment into  three  branches,  of  courts  into  two,  and  a  written  con- 
stitution created  to  guard  minorities  against  the  temporary  pas- 
sions of  the  majority.  The  wisdom  of  all  these  is  challenged  to- 
day ;  and  the  bulk  of  our  people,  brought  up  in  the  safety  which 
these  safeguards  have  afforded,  removed  by  lapse  of  time  from 
the  dangers  which  caused  their  enactment,  are  ignorant  of  the 
reason  of  their  well-being."    He  then  continues: 

"Indeed,  I  think  it  is  necessary  to  go  further  back  in 
the  resistance  of  these  views.  I  recently  attended  the 
graduation  exercises  of  a  high  school  in  a  nearby  munici- 
pality, and  heard  boy  after  boy  deliver  orations,  and  girl 
after  girl  read  compositions,  which  betrayed  that  they  had 
been  taught  as  selfevident  truths  the  incorrectness  of  all 
our  American  views  on  these  subjects.  The  election  of  an 
executive,  composed  of  one  or  more  persons,  unhampered 
by  a  legislative  body,  unhampered  by  any  charter  or  stat- 
utory or  constitutional  restrictions,  or  by  any  court  inter- 
ference, was  bravely  put  forth  as  being  selfevidently  de- 
sirable. They  evidently  reflected  that  which  they  were 
taught,  and  accepted  the  teachings  as  gospel.  They  were 
evidently  without  any  home  teaching  on  the  subject.  The 
gentleman  who  sat  by  me,  a  lawyer,  father  of  two  of  the 
boys  who  graduated,  was  horrorstruck  at  the  principles 
urged  in  his  sons'  orations,  principles  which  he  had  no  idea 
had  been  inculcated  in  the  school.  *'  *  *  I  believe  that  our 
institutions  are  now  in  exceedingly  great  peril,  and  that 
it  is  incumbent  upon  all  of  us  to  do  all  that  we  can  to  sus- 
tain them." 
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An  Instrument  op  Socialism. 

Then  comes  that  class  of  Judicial  Recall  advocates  who  frank- 
ly admit  that  their  social  and  political  creed  is  to  destroy  our 
constitution  and  our  government,  and  to  do  away  with  all  rights 
of  private  property  and  to  bring  about  a  reign  of  socialism  or  of 
anarchy.  It  is  very  significant  that  this  class  of  agitators  are 
the  first  organized  advocates  of  the  Judicial  Recall,  which,  they 
say,  is  to  be  the  means  by  which  they  are  to  bring  about  dis- 
turbances, disruption  and  disaster  to  any  form  of  government 
as  such.  The  modern  advocacy  of  the  Judicial  Recall  measures 
sprang  from  socialism.  The  present  socialist  labor  party  was 
the  first  political  party  in  America  to  demand  the  Recall.  The 
Judicial  Recall  measures  are  essentially^  instruments  of  so- 
cialism. 

The  leading  organ  of  the  socialists — "The  Api)eal  to  (T) rea- 
son"— ^si)eaking  of  the  Judicial  Recall,  says: 

"It  is  the  means  whereby  the  people  will  be  enabled  to 
inaugurate  Socialism,  and  after  that  is  done  they  may 
secure  democracy  in  industry." 

Its  advocates,  who  are  such  as  Senator  Bourne,  say  that  the 
"chief  function"  of  these  measures  is  to  "restore  absolute  sov- 
ereignty of  the  people"  and  they  define  sovereignty  as  "the  su- 
preme ruleship."  Now,  that  is  just  what  the  socialists  say. 
It  is  the  socialists^  platform  which,  after  the  recall  plank,  urges 
the  abolition  of  the  power  of  the  courts  to  declare  statutes  un- 
constitutional and  claims  that  this  power  has  been  "usurped" 
by  the  courts.  And  then,  to  leave  no  doubt  of  what  is  meant  by 
the  socialism  which  is  to  be  "inaugurated"  by  means  of  the  Judi- 
cial Recall,  the  «ame  socialist  platform  declares  that  these 
measures 

"Are  but  a  preparation  of  the  workers  to  seize  the  whole 
|x>wers  of  jjovernnient  in  order  that  they  may  thereby  lay 
hold  of  the  wliole  system  of  socialized  induJ*trj'  and  thus 
come  to  their  rightful  inheritance." 

Referring  to  the  results  which  must  follow  upon  the  appli- 
cation of  the  Judicial  R(*call,  and  particularly  of  the  Decision 
Recall,  Ex-President  Taft  says : 
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"To  what  would  this  all  necessarily  lead?  To  confisca- 
tion and  then  to  socialism.  Indeed,  it  is  difficult  to  tell 
whether  the  Recall  of  Judicial  Decisions  is  not  as  social- 
istic aa  it  is  anarchistic"^^ 

Think  of  these  things  when  you  ai'e  told  that  the  functions 
now  exercised  by  our  courts  are  exercised  bj^  mere  usurpation, 
and  when  you  are  urged  to  wres^t  from  the  courts  thes^e  powers 
and  turn  over  to  the  people  the  direct  adjudication  of  consti- 
tutional questions. 

The  Idiosyncrasy  of  Roosevelt. 

The  disgruntled  malcontents,  those  filled  Avith  grt^d  for  po- 
sition and  power,  that  class  so  well  described  by  Aristotle, — 
these  also  strive  for  novation  and  join  in  the  struggle  for  change 
simply  for  the  sake  of  change,  regardless  of  inevitable  dis- 
aster. Let  me  read  to  you  that  well  known  description  by 
Aristotle  of  that  sort  of  man  who  is  an  antagonist  of 
restraint,  and  particularly  of  constitutional  restraint.  As  I 
read,  note  whether  it  brings  to  your  mind  any  present-day 
advocate  of  the  Judicial  Recall. 

That  species  of  democracy  where  the  people  and  not  the  law 
is  supreme  is,  as  stated  by  Aristotle, 

"produced  by  the  influence  of  the  demagogue.  *  *  * 
A  democracy  of  this  sort  m  analagous  to  a  tyranny, 
•  *  *  The  demagogues  are,  by  referring  everything  to 
the  people,  tJie  cause  of  the  government  being  administered 
by  popular  majorities,  and  not  according  to  law,  since 
their  power  is  increased  by  an  increase  of  the  power  of 
the  people,  whose  opinion  they  command.  The  demagogues 
likewise  attack  (the  courts  and)  the  magistrates  and  say 
that  the  people  ought  to  decide;  and  since  the  people  will- 
ingly accept  the  theory,  the  power  of  all  the  magistrates 
is  destroyed.  Accordingly,  it  seems  to  have  been  justly 
said  that  a  democracy  of  this  sort  is  not  entitled  to  the 
name  of  a  constitution,  for  where  the  laws  are  not  supreme, 
there  is  no  constitution." 

This  description  never  applied  to  any  man  of  modern  times 
more  fittingly  than  to  that  ex-president  who  fulminates  his 

13  Popular   GoTernment,    snpra,   page   180. 
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insidious  attacks  upon  our  constitution,  sometimes  before 
the  public  at  home,  then  from  the  jungles  of  Africa,  and 
who  is  now  telling  the  citizens  of  the  South  American  repub- 
lics whose  governments  are  modeled  upon  our  own,  that  our 
constitutional  system  of  government  is  wrong  and  that  the 
prime  function  of  our  courts  is  performed  only  through  usur- 
pation of  judicial  powers. 

Ex-President  Roosevelt  is  not  so  much  to  blame  for  his 
vagaries.  The  unfortunate  feature  of  his  theatrical  propo- 
ganda  is  that  he  has  done  many  good  things  and  spoken  many 
a  wise  lesson,  and  thereby  established  himself  as  a  prophet 
among  great  masses  of  the  people.  But  he  is  a  prophet  gone 
Avrong.  He  remains,  however,  even  in  error,  energetic,  per- 
sistent and  resourceful.  There  are,  you  know,  as  recognized 
by  physicians,  found  now  and  then  persons  who  have  peculiar 
physical  or  psycological  antipathies.  One  may  be  physically  in- 
capacitated from  assimilating  certain  foods,  or  one  may  be 
mentally  incapable  of  grasping  certain  subjects,  as,  for  instance, 
mathematics.  At  the  same  time  they  may  show  normal,  or 
even  above  normal,  development  and  capacity  in  other  lines. 
Such  persons  are  said  to  have  an  "idiosyncrasy"  for  this  or  that 
thing  or  subject.  Now  Roo<^evelt  has  demonsti-ated  that  he  is 
afflicted  A\ith  an  incurable  idiosyncrasy  for  all  legal  and  con- 
stitutional questions.  This  is  the  only  theory  upon  which  we 
can  explain  his  vacillating,  illogical  and  altogether  unsuccess- 
ful attempts  to  reconcile  his  proposition  of  the  Decision 
Recall  with  any  practical,  effective  administration  of  a  con- 
stitutional democratic  government.  Ho  pretends  to  see  in  t*he 
Decision  Recall  merely  a  speedier  and  more  effective  method 
of  constitutional  amendment;  although  it  is  a  self-demon- 
strated fact,  shown  by  theory  and  by  experience,  that  the  De- 
cision Recall  means  an  arbitrary  or  local  suspension  or  ap- 
plication of  constitutional  safeguards,  without  preserving 
either  the  elements  of  principle,  of  consistency  or  of  equality. 
He  distorts  and  perverts  the  teachings  of  Lincoln  and  of  all 
the  authorities  upon  the  science  of  government,  and  misreads 
and  misapplies  the  decisions  of  the  Federal  Supreme  Court  at 
the  same  time  that  he  presumes  to  cite  these  as  authorities 
for  the  fallacy  which  he  supports. 
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An  Ally  of  Socialism. 

This  champion  of  the  Judicial  Decision  Recall  expressly 
stated  in  his  Carnegie  Hall  speech  in  1912  that  the  functions 
as  exercised  at  present  by  our  courts  were  those  to  which  they 
were  "entitled''  under  our  constitution.  But  only  the  other 
day  in  his  speech  at  Buenos  Ayres  he  aligned  himself  with  the 
socialists  who  advocate  the  destroying  of  constitutional  safe- 
guards and  then  the  wresting  from  owners  of  all  holdings  of 
private  property.  This  they  justify  on  the  ground,  as  they 
say,  that  the  judicial  power  to  enforce  those  constitutional 
safeguards  was  usurped  by  the  courts  and  that  the  right  of 
private  ownership  of  property  is  a  right  stolen  or  usurped  from 
the  people  as  a  whole;  and  therefore,  they  say,  the  power  of 
enforcement  of  these  safeguards  and  the  right  of  ownership 
of  private  property  are  a  power  and  right  which  neither  any 
citizen  nor  the  entire  citizenship  is  bound  to  respect.  In  his 
Buenos  Ayres  speech  Roosevelt  supported  this  dostrine  which 
is  the  basis  of  Socialism, — when  he  said  that  the  power  at  pres- 
ent  exercised  by  our  courts  to  protect  and  preserve  constitu- 
tional safeguards  is  a  power  "arrogated"  to  and  usuiTped  by 
the  courts  themselves. 

His  direct  attack  upon  the  judiciary  is  now  carried  to  the 
extreme  of  the  assertion,  also  made  in  his  Buenos  Ayres  ppeech, 
that  for  more  than  thirty  years  the  courts  of  this  country  have 
exercised  their  powers  with  "inexcusable  and  reckless  wanton- 
ness on  behalf  of  privilege,"  and  against  the  interests  of  the 
people.  This  statement  is  no  mere  lapse  from  over  enthusiasm, 
for  he  assures  us  that  he  makes  it  "gravely  and  deliberately." 
We  have  in  him,  then,  an  ex-president  preaching  Socialism. 
For  this  attack  upon  our  judiciary  is  precisely  the  same  as  that 
which  has  been  continuously  for  years,  and  also  "gravely  and 
deliberately,"  made  by  the  Socialists  as  the  basis  for  their  doc- 
trine that  the  Constitution  with  all  its  safeguards  should  be 
wiped  out.  Moreover,  the  instruments  of  destruction  which 
they  advocate  as  the  most  efficient  to  accomplish  this  end  are 
IH^cisely  the  same  Judicial  Recall  measures  that  are  urged 
by  Roosevelt. 
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An  Ex-President's  ^^My  Remedy/^ 

Roosevelt  refers  to  the  Decision  Recall  as  a  newly  discovered 
remedy, — as  "My  Remedy," — although  it  was  thoroughly  dis- 
cussed and  unanimously  repudiated  in  the  Australian  Constitu- 
tional Convention  ten  years  before,  evidently,  he  ever  heard  of  it. 
It  was  rejecteil  as  manifestly  inconsistent  with  and  repugnant 
to  a  constitutional  form  of  government;  and  this,  too,  at  the 
same  time  that  the  enlightened  and  progressive  people  of  that 
entire  continent  adopted  a  constitution  modeled  in  all  it«  essen- 
tial features  upon  that  of  this  country .^^ 

In  an  editorial  in  the  Outlook  of  August  31, 1912,  Mr.  Roose- 
velt cites  the  Legal  Essays  of  James  B.  Thayer,  who,  in  his 
lifetime,  was  professor  in  the  Law  School  of  Harvard  Uni- 
versity; and  implies  that  Prof.  Thayer  is  authority  in  favor 
of  the  Judicial  Decision  Recall.  He  refei*s  to  Prof.  Thayer  as 
"Dean"  Thayer,  although  Prof.  Thayer  was  never  dean.  That 
position,  however,  is  now  occupied  by  Prof.  Thayer's  son,  Ezra 
Ripley  Thayer,  who,  in  a  recently  published  article,  which  is 
a  most  scholarly  and  convincing  discussion,  has  met  and  an- 
swered all  the  essential  arguments  advanced  for  the  Recall  of 
Judicial  Decisions  and  has  proven  that  Mr.  Roosevelt  has  again 
indulged  in  an  erroneous  citation  of  authority.^^  Dean  Thayer 
says,  after  reviewing  Prof.  Thayer's  teachings: 

*^Such  things  as  Mr.  Roosevelt's  proposal  and  the  state 
of  public  feeling  fi^om  which  it  sprung  are  the  precise  evils 
against  which  Mr.  Thayer's  warnings  were  directed.    ♦    ♦    ♦ 

Among  the  evils  wliich  such  judicial  action  brings  in  its 
train  is  suspicion  of  other  decisions  involving  no  such  error 
and  needless  attacks  on  our  constitutional  system  to  secure 
ends  attainable  by  means  now  at  hand.  These  are  to  be 
expected  from  ardent  reformei-s  distinguished  for  courage 
and  acuteness  rather  than  sanity  or  patience,  whose  lack 
of  training  in  tlie  law  leaves  them  unaware  of  the  flexibility 
and  scope  of  our  existing  constitutional  machinery.    •    ♦    • 

Under  the  proposed  system,  the  fonn  of  a  constitutional 
limitation  remains,  but  it  is  binding  only  to  such  an  extent 
and  in  favor  of  such  persons  as  the  majority  of  voters 

14  See  address  on  "Constitution  and  Coarts'*  by  Justice  Rousseau  A.  Bucch,  of 
the  Kansas  Supreme  Court,   March  30,   1912. 

15  "Recall  of  Judicial  Decisions,"  by  Ezra  Ripley  Thayer,  Dean  of  the  Law 
School  of  Harvard  University,  in  Legal  Bibliography  of  March,  1913;  published  also 
as  S.  D.  28,  63rd  Cong.,  1st  Session. 


19 

may  choose.  The  citizen  thus  has  no  rights  which  the  legis- 
lature and  the  majority  acting  together  are  bound  to  re- 
spect." 

There  is  no  excuse  or  necessity  in  this  country  for  tlie  Recall 
of  Decisions.  One  of  the  chief  arguments  for  its  adoption  is, 
that  there  is  at  present  no  appeal  to  the  Federal  Supreme 
Court  from  the  decisions  of  state  courts  invalidating  statutes 
on  the  gi-ound  that  they  are  repugnant  to  the  federal  constitu- 
tion, but  that  such  appeal  lies  only  when  state  courts  uphold 
state  statutes  against  the  claim  that  they  are  unconstitutional. 
This  deficiency,  which  has  been  long  recognized,  can  be  easily 
cured  by  changing  the  Judiciary  Act,  which  it  is  within  the 
power  of  the  Congress  to  do ;  and  such  change  is  favore<l  by  the 
American  Bar  Association  and  by  lawyers  generally. 

So  far  from  being  new,  the  Judicial  Recall  is  in  fact  a  mere 
relic  of  antiquity,  which,  whether  in  the  form  of  arbitrary 
ostracism,  as  in  ancient  Athens,  or  in  the  arbitrarj^  power  over 
the  judges  once  exercised  by  the  sovereign  in  England,  has  been 
eliminated  as  unworkable,  dangerous  and  subvei-sive  of  the 
natural  and  inalienable  rights  of  person  and  of  property  recog- 
nized and  protected  in  every  enlightened  government,  and  in 
order  to  vouchsafe  which  protection  the  safeguards  of  our  con- 
stitution were  made  express  and  definite.^® 

Instances  of  Restating  Abuses. 

Examples  are  apparent  of  the  disasters  which  might  result 
from  the  application  of  tlie  Judicial  Recall.  Take  the  well 
known  constitutional  provision  of  the  federal  and  all  state  con- 
stitutions that  private  property  sliall  not  be  tiiken  for  public 
use  without  compensation.  Under  the  present  system,  any 
statute  which  had  this  effect  would  be  declared  invalid  by  the 
courts.  By  the  Recall  of  Decisions,  this  constitutional  safeguard 
could  be  eliminated  by  a  mere  vote  of  the  people  at  any  time  and 
under  any  circymstances.  They  could  vote  if  they  chose  that 
all  railroads,  or  any  particular  raili»oad,  that  all  lands  or  any 
pai'ticular  pieces  of  land,  or  that  all  property  or  any  pi-operty 

16  "Legal  Antlqnlties,"  by  Edward  J.  White,  F.  H.  Thomas  Law  Book  Co.,   St. 
Louis,   Mo.,   1913. 
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now  held  in  private  ownership,  could  without  compensation,  be 
confiscated  to  the  state  for  general  public  benefit  and  even  for 
general  distribution. 

Take  another  instance.  The  Bills  of  Rights  in  our  constitu- 
tions prohibit  the  interference  with  the  establishment  and  free 
exercise  of  religion.  If  any  community,  whether  it  be  a  city, 
county  or  state,  should  attempt  to  place  undue  restraint  or 
burdens  upon  one  religious  sect  as  against  another  by  a  statute 
acceptable  to  a  majority,  such  statute  would  be  invalid.  Thus, 
religious  liberty  is  now  vouchsafed  to  every  individual  and  to 
every  community  and  the  preservation  of  such  safeguard  is 
insured  so  long  as  constitutional  provisions  are  free  from  the 
results  of  temporary  or  local  prejudice  of  this  or  that  com- 
munity. But  this  protection  is  swept  away  by  the  application 
of  the  Judicial  Recall.  If  the  constitutional  provision  may  be 
suspended  or  disregarded  at  any  time  or  place,  or  as  to  any 
particular  statute,  by  a  mere  majority  vote,  then  any  locality, 
where  a  majority  of  the  voters  may  happen  to  be  of  one  religious 
sect,  may  pass,  either  by  direct  initiative  or  by  their  legislature, 
a  statute  oppressive  of  the  minority  and  the  same  majority  by 
popular  vote  are  given  the  power  to  say  that  the  constitutional 
prohibition  shall  be  ignored  as  to  such  statute. 

Accordingly,  whether  it  be  a  question  of  protection  of  re- 
ligious freedom  or  of  the  protection  of  the  property  or  liberty 
of  persons,  each  and  all  such  provisions  may,  under  the  Recall 
of  Decisions,  be  ignored  by  the  arbitrary  will  of  a  local,  tem- 
porary majority. 

These  are  practical,  probable  abuses.  The  possible  abuses  are 
unlimited ;  for  the  very  essence  of  the  proposition  is  to  do  away 
with  restraint  and  with  safeguards,  and  to  make  the  statute- 
making  power  identical  and  coincident  with  the  power  to  de- 
clare its  validity  and  to  compel  its  enforcement. 

The  Fallibility  of  Popular  Majorities. 

The  question  involved  is  not  whether  the  courts  make  mis- 
takes. The  question  is,  Is  it  safe  to  deprive  the  courts  of  their 
functions  and  to  turn  them  over  to  the  direct  vote  of  ma- 
jorities?   Whether  it  be  true  or  not  that  the  public  would  be 
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cautious  and  discriminating  in  the  exercise  of  this  power,  the 

fatal  objection  to  it  is,  as  well  stated  by  Prof.  Judson,  "not 

that  the  people  would  necessarily  be  unwise  in  its  exercise, 

but  because  its  existence,  whether  exercised  or  not,  would  be 

fatal  to  the  independence  of  our  judges."^"^ 

Speaking  of  the  application  of  the  Recall  to  the  Judiciary, 

President  Lowell,  of  Harvard,  an  eminent  authority  upon  the 

history  and  science  of  government,  says : 

"If  a  judge  is  intended  to  render  decisions  that  will  be 
approved  by  the  people  at  large,  then  he  ought  to  be  re- 
called if  he  fails  to  do  so;  but  if  his  function  is  to  ad- 
minister justice  without  fear  or  favor,  the  recall  is  hb 
much  out  of  place  as  the  decision  of  lawsuits  by  a  mass 
meeting  of  citizens.  The  law^  that  he  applies  ought  to 
be  consonant  with  public  opinion,  but  he  ought  to  decide 
cases  according  to  his  concience.  If  he  is  incompetent, 
corrupt,  or  in  any  way  unfit  for  his  high  office,  he  ought 
to  be  impeached  or  removed  after  trial  or  heainng/'^^ 

It  is  often  answered  that  the  good  sense  of  the  people  at  large, 
as  evidenced  by  their  voice  at  the  polls,  may  be  safely  relied 
upon.  This  was  not  the  judgment  of  the  framers  of  our  con- 
stitution ;  for  it  was  to  protect  against  the  probable  and  possi- 
ble errors  of  temporary  majorities  that  saf  guards  were  written 
into  the  constitution.  Why,  up  in  Minnesota,  two  years  ago, 
the  country  members  of  the  legislature  caused  to  be  submitted 
to  the  voters  of  the  state  a  constitutional  amendment  providing 
that,  regardless  of  population,  certain  city  districts  should  not 
be  allotted  a  number  of  senators  in  excess  of  seven.  This  was 
known  as  the  "seven  senator''  measure  by  which  it  was  intended 
to  discriminate  in  favor  of  the  country  and  against  the  large 
cities  in  reapportioning  the  legislative  districts  under  the  last 
census.  The  two  localities  especially  attacked  were  those  rei>- 
resented  by  the  two  cities  of  St.  Paul  and  Minneapolis.  Never- 
theless, at  the  state  electicm,  the  seven-senator  amendment 
passed  in  St.  Paul  and  nearly  obtained  a  majority  in  Minne- 
apolis. The  voters  of  those  two  districts  were  of  average  in- 
telligence and  yet  they  voted  in  favor  of  a  measure  directed 


17  The  Judiciary  and  the  People,  supra;  page  182. 

18  **PubUc  Opinion   and   Popular   Government,"    by   A.    Lawrence   Lowell,    Long- 
mans, Green  &  Co.,  New  York,  1913,  page  148. 
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especially  against  them.  That  it  was  not  adopted  bv  the  entire 
state  was  due  to  the  mere  accident  that  the  country  districts 
happened  to  vote  n  gainst  it. 

In  Or^on  the  attempts  at  the  recall  of  oflBcers,  judicial  and 
executive,  have  shown  that  the  real  motive  and  purpose  of  the 
recall  have  been  based  upon  sectional  or  partisan  differences, 
and  that,  no  matter  what  the  formal  charges  might  be,  in  most 
instances  the  real  basis  of  the  recall  hajs  been  a  prejudice  ar- 
tificially worked  up  against  the  incumbent  and  the  desire  of 
another  candidate  to  take  his  place. ^®  The  recall,  moreover,  is 
exercised,  as  shown  by  the  Weller  case  in  San  Francisco  and 
in  other  instances,  not  by  a  majority,  but  by  a  small  minority 
of  the  voters.  This  so-called  "progressive"  measure  has  brought 
us  back,  in  all  states  where  tlie  recall  has  been  applied,  to  the 
evils  experienced  in  ancient  Greece,  sls  described  by  Aristotle, 
under  the  old  system  of  ostracism  by  popular  vote,  in  exercis- 
ing which  the  people  "did  not  look  to  the  interests  of  the  com- 
munity, but  used  ostracism  for  party  purposea"  As  stated 
by  Plutarch^ : 

"The  ostracism  was  instituted  not  so  much  to  punish  the 
offender  sls  to  mitigate  and  pacify  the  violence  of  the 
envious,  who  delighted  to  humble  eminent  men,  and  who, 
by  fixing  this  disgrace  upon  them,  might  vent  some  part 
of  their  rancor." 

The  independence  of  the  judge  should  not  be  assailed  by  mak- 
ing him  at  any  time  dii-ectly  controlled  by  or  answerable  to  a 
majority  of  those  who  may  assume  to  pass  upon  him  or  his 
decisions.  The  protective  features  of  our  constitution  should 
not  be  replaced  by  measures  which  allow  the  makers  of  a  stat- 
ute the  privilege  of  dictating  as  to  its  enforcement.  Our  pres- 
ent system  of  government  by  law  should  not  be  replaced  by  a 
system  of  government  by  men.  Judges  should  be  the  indei)end- 
ent  servants  of  the  law.  Judges  and  the  entire  judiciary  should 
be  maintained  and  supi)orted  only  as  servants  of  the  law;  their 
persons,  their  office  and  their  decisions  should  be  kept  free 
from  the  influence  of  passion  or  pi^ejudice;  much  more  should 
they  be  kept  free  from  the  ai-bitrary  control  of  temporary  or 

19  "Operation   of   the   Recall   In   Oregon,"   by  James   G.   Barnett;   American   Po- 
litical  Science  Review,   February,  1912. 

20  Life  of  Themistocles,  quoted  in  White's  "Legal  Antiquities/'  supra. 
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local  majorities.  A  judge  should  bi*  free  to  act  independently, 
and,  as  said  by  Chief  Justice  Marshal),  "with  nothing  to  con- 
trol him  but  God  and  his  conscience.''  lie  should  at  all  times 
be  free  to  heed  the  admonition  g^ven  by  Moses  to  the  Judges  of 
the  Israelites:^ 

"Ye  shall  not  respect  pen^)n8  in  judgment,  but  ye  shall 
hear  the  small  as  well  as  the  gi-eat;  ye  shall  not  be  afraid 
of  the  face  of  man;  for  the  judgment  is  God's." 

Our  judges  should  be  left  free  to  live  u[)  to  the  ideal  of  the 

just  man,  who,  in  the  wonls  of  Horace,^ 

"Firm  in  the  consciousness  of  right,  dis<lains,  with 
equanimity,  the  frowns  of  a  tyrant  and  the  clamors  of  a 
mob." 

CONCLT'SION. 

In  closing,  let  me  say,  gentlemen,  that  I  appn*ciate  how  little 
there  is  in  what  I  have  said  which  is  new,  or  even  instruc- 
tive, to  these  representative  members  of  your  State  Bar.  As 
I  have  said,  I  am  not  here  to  instruct  you  upon  constitutional 
law.  A  lawver  instinctivelv  reads  or  listens  to  the  modem 
advocacy  of  the  judicial  recall  with  a  smile  of  contempt  at  the 
attacks  directly  or  indirectly  made  upon  our  system  of  consti- 
tutional government.  But  the  lawyers  of  this  bar  and  of  the 
bar  of  the  nation  have  been  altogether  too  ccmtent  to  jkiss  by 
these  attacks  with  only  a  smile,  and  to  view  the  pn^sont  agi- 
tation for  the  judicial  recall  as  a  mere  wave  of  error  against 
which  the  ultimate  good  sense  of  the  electorate  would  insure 
safety.  But  the  average  voter,  even  the  more  intelligent  voter, 
absorbed  in  his  every  day  profession,  business  or  oecupsition, 
has,  as  a  rule,  not  the  protection  against  false  doctrines  touch- 
ing our  constitutional  system  which  your  training  as  lawyers 
may  have  given  to  you.  He  has  not  generally  at  his  command 
the  fund  of  knowledge,  somewhat  technical  in  its  nature,  with 
which  one  having  a  legal  training  meets  and  answers  instantly 
to  his  own  satisfaction  the  insidious  and  enticing,  but  alto- 
gether false,  statements  and  innuendoes  which  are  the  instru- 
ments of  the  propaganda  of  this  fallacy. 

21  Deut.  1.  17. 

22  Odes,  Book  III,  3. 
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The  active  opposition  to  this  misleading  propaganda  has  been 
too  much  limited  to  the  forum  of  the  lawyers.  Its  expression 
has  been  confined  too  much  to  the  parlance  of  lawyers.  The 
issues  involved  have  been  viewed  too  much  as  questions  of 
politics  or  of  the  personal  policies  of  advocates.  My  discussion 
before  you  has  been  not  so  much  to  you,  as,  through  you,  to 
the  voting  citizenship.  It  is  our  duty  as  lawyers  to  make  every 
voter  within  our  reach  realize  the  subtle  menace  of  the  ad- 
vocacy of  the  Judicial  Recall,  to  expose  the  arguments  which 
are  advanced  in  its  favor,  and  to  demonstrate  in  a  practical, 
intelligible  w^ay  its  inadvisability  and  its  dangers  to  the  safe- 
guards which  were  established  to  protect  the  rights  of  life, 
liberty  and  property  of  every  citizen.  The  arguments  which 
are  advanced  for  the  judicial  recall,  are,  as  we  well  know,  self- 
answering.  But  it  avails  little  that  you  or  I  know  that.  That 
fact  must  be  known  and  recognized  by  the  voters.  They  have 
a  right  to  know  it;  and  they  have  a  right  to  know  it  fi-om  you. 
It  is  the  duty  of  eveiy  one  of  you,  of  every  one  of  us,  to  see 
to  it  that  the  fact  be  brought  home  to  every  voter,  that  the 
arguments  presented  for  the  judicial  recall  are  pure  fallacies, 
that  these  measures  are  not  progressive,  that  they  are  not 
remedial,  nor  constructive,  but  that  tliey  are  subversive  of 
every  public  and  private  right  and  interest  which  our  Consti- 
tutional Government  was  established  to  safeguard. 

GENERAL    NOTE. 

A  detailed  discussion  of  the  arguments  for  and  against  the  Judicial  Recall  meas- 
ures is  not  here  attempted.  For  further  and  more  full  treatment  of  the  question 
see.  In  addition  to  other  discussions  cited,  (1)  ''The  Recall  of  Judges,"  address  be- 
fore Minnesota  State  Bar  Association,  given  June  19,  1911.  published  as  S.  D.  640, 
62nd  Congress,  2nd  Session;  (2)  "The  Judicial  Recall — A  Fallacy  Repugnant  to 
Constitutional  Government ;"  In  Annuls  American  Academy  of  Political  and  Social 
Science,  September,  1912;  published  as  S.  D.  892.  62nd  Congress,  2nd  Session;  (3) 
"The  Judiciary  as  the  Servant  of  the  People;"  address  before  Tennessee  State  Bar 
Association,  June  26,  1913;  published  in  pamphlet  form  for  circulation  the  latter 
being  a  revision  from  the  commencement  address  before  the  graduating  class  of  the 
Law  School  of  the  University  of  South  Dakota,  given  at  Vermillion,  S.  D.,  June  11, 
1913. 

A  useful  bibliography  on  the  subject  Is  attached  to  the  1913  report  of  the 
American  Bar  Association  Committee  to  Oppose  the  Judicial  Recall.  Copies  of  this 
report,  with  several  representative  arguments  against  the  Judicial  Recall  by  Presi- 
dent Butler,  Dean  Thaver,  William  Hornblower,  Senator  Sutherland,  and  others, 
win,  on  request,  be  mailed  to  any  address  by  the  Chairman  of  the  Committee,  1006 
Met.    Life  Bldg.,   Minneapolis,  Minn. 

For  references  to  arguments  both  for  and  against,  with  extensive  bibliography, 
see  the  "Recall"  number  of  Debaters'  Handbook  Series,  complied  by  E.  M.  Phelps, 
published  1913,  by  H.  W.  Wilson  &  Co.,  White  Plains,  N.  Y.,  formerly  of  Minne- 
apolis,  Minn. 
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The  Election  of  Judicial  Judgments 

Address  before  the  Denver,  Colorado,  Bar  AssodaUon, 

February  21, 1914. 

By 

Rome  G.  Brown 

MinneapokSf  Minnesota 

Lody  and  Oentlemen  of  the  Den/oer  Bar : 

Among  the  once  obsolete  laws  and  customs  which  history 
shows  to  have  been  recognized  in  the  governments  of  ancient  na- 
UoTkhy  monarchial  and  democratic,  there  was  no  class  of  laws  or 
customs  more  abusive  as  instruments  of  oppression  than  those 
through  which  the  conscience  of  the  judge  as  a  spokesman  of 
the  law  was  eliminated  as  the  primary  controlling  force  with 
respect  to  the  exercise  of  his  judicial  functions.  The  history 
of  the  advance  of  civilization  has  been  the  history  of  the  emer- 
gence of  the  judicial  conscience  from  the  malignant  influence 
of  oppressive  interference.  The  efficacy  of  governments  in  pro- 
moting the  general  welfare  of  their  citizenship  has  always 
varied  with  the  protection  given  to  the  independence  of  judges 
in  the  rendition  of  their  judgments^  and  with  the  degree  of  as- 
surance that  judicial  judgments,  subject  to  review  only  by  ap- 
pellate courts,  should  be  accepted  as  final  and  as  such  enforced. 

In  the  oldest  code  of  laws  known,  the  code  of  Hammurabi, 
King  of  Babylon  over  2,000  years  before  the  Christian  era,  it 
was  the  prerc^ative  of  the  king,  as  sovereign,  either  to  send  to 
the  judges,  in  advance,  his  own  decision  of  the  case,  or  simply 
to  send  the  case  to  them  for  trial.  After  rendition  of  judgment 
the  sovereign  assumed  the  power  to  compel  a  modification  or  a 
retraction  of  the  decision;  and  the  judge  who,  without  his  sov- 
ereign's consent,  attempted  any  change  or  variation  or  who  did 
not  heed  the  will  of  his  sovereign  with  respect  to  such  judg- 
ment, was  subject  to  the  severest  penalties,  including  his  expul- 
sion from  the  bench.  Both  the  judge  and  his  decisions  were 
subject  to  recall  by  the  arbitrary,  capricious  interference  of  the 
sovereign  power.    This  was  the  practice  under  the  same  code 
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of  lawA  which  punished  the  surgeon  by  removing  the  hand  that 
performed  an  unsuccessful  operation.^ 

In  the  pure  democracy  of  ancient  Rome,  not  only  the  judges 
themselves  but  each  and  all  of  their  actions,  whether  personal  or 
as  part  of  the  exercise  of  their  judicial  functions,  upon  charges 
circulated  among  the  people,  were  triable  in  the  forum  of  the 
ballot; — that  is,  the  judges  personally  and  their  judgments  were 
always  subject  to  a  referendum  election  by  popular  ballot  The 
ostracism  of  the  ancient  Grecian  democracy  and  the  petalism 
of  the  ancient  Syracusans  differed  only  in  the  fact  that  in  one 
the  ballot  was  a  writing  upon  a  shell,  and  in  the  other  a  writ- 
ing upon  a  leaf.  These  customs  by  which  the  judicial  recall  was 
exercised  in  those  democracies  emerged,  under  the  Roman  Re- 
public, in  the  form  of  the  Judicia  Publica  by  which  judges  and 
their  decisions  might  under  the  arbitrary  caprice  and  tempo- 
rary passion  of  the  majority  of  those  who  happened  to  pass  up- 
on the  question,  be  repudiated;  the  judges,  by  banishment  or 
death ;  their  acts  and  decisions,  by  the  vote  of  the  referendum 
ballot.  This  arbitrary  interference  by  election  with  judges  and 
their  judgments  made  them  simply  the  servile  tools  for  enforc- 
ing, not  the  law  with  consistency,  equality  and  justice,  but  the 
passion,  caprice  and  tyrannic  will  of  the  sovereign.  If  sover- 
eignty vested  in  one  person  or  a  few,  it  constituted  a  tyranny  of 
monarchy.  If  it  vested  in  the  people,  it  constituted  a  tyranny 
of  democracy.  In  both  cases  the  judicial  department  was  main- 
tained, not  as  an  instrument  of  protection,  under  the  law,  of  in- 
dividual rights  of  liberty  and  of  property,  which  is  the  prime 
function  of  a  judiciary.  On  the  contrary,  it  was  made  the  in- 
strument of  oppression. 

It  was  not  until  the  judicial  office  was  freed  from  this  com- 
pulsory servility  and  clothed  with  the  dignity  and  independence, 
without  which  it  can  never  command  respect  or  have  any  effi- 
cacy, that  modem,  civilized  government  began.  This  transi- 
tion from  comparative  barbarism  in  governmental  affairs,  from 
the  tyrannies  of  monarchy  and  of  democracy  which  brought 
disgrace  and  disaster  to  the  governments  of  old,  to  an  enlighten- 
ed recognition  by  all  classes  of  the  necessity  of  a  re-establish- 

1  "VegeA  Antiquities"  by  Edward  J.  White;  published  1918  by  F.  H.  Thomas 
Liaw  Book  Co.,  St  Louis. 


ment  of  the  judicial  function,  began  when  the  English  people 
wrested  our  Bill  of  Bights  from  King  John,  at  Bunnymede. 
Bnt  that  was  only  the  first  step ;  for  it  took  centuries  to  bring 
home  to  the  advancing  English  civilisation  the  fact  that  Bills 
of  Bights,  no  matter  how  assertive  of  the  inalienable  rights  of 
the  individual  against  the  injustice  and  oppressions  of  the  ty* 
ranny  of  arbitrary  control,  were  futile  to  effect  protection  with- 
out the  independence  of  that  department  by  the  proper  exeifCise 
of  whose  functions  they  might  be  enforced.  Such  power  of  en- 
forcement was  lacking  until  the  b^;inning  of  the  18th  century ; 
because,  prior  to  that  time,  the  English  sovereign  reserved  and 
exercised  the  power  of  arbitrary  recall  of  any  judge,  and  judi- 
cial judgments  were  subject  to  the  election  of  the  sovereign.  The 
statute  of  William  III,  however,  enacted  nearly  a  century  before 
the  adoption  of  our  federal  constitution,  established  in  English 
jurisprudence  the  principle  that  the  members  of  the  judiciary, 
during  the  term  of  office  for  which  they  were  selected,  should  be 
independent  judges  of  the  law  and  not  the  servile  tools  of  either 
a  monarchial  or  popular  sovereignty ;  that  their  judgments  when 
rendered  should  be  enforced  as  the  law,  at  least  as  the  law  of  the 
case;  and  that  their  recall  or  that  of  their  judgments  should 
not  be  accomplished  by  hue  and  cry  spread  among  the  people  to 
influence  the  results  of  a  referendum  election,  the  possibility  of 
which,  if  recognized  by  law,  always  stands  as  a  menace  to  the 
justness  and  independence  of  the  judge  and  of  his  judgments. 

The  Unfettering  of  the  Judicial  Conscience. 

It  took  centuries  even  to  begin  this  revolt  from  barbarism. 
It  took  still  further  centuries  to  establish  the  principle  of  an  in- 
dependent judiciary  as  a  requisite  to  the  most  enlightened  sys- 
tem of  jurisprudence  ever  known  in  the  history  and  science  of 
government.  In  the  two  centuries  following,  it  was  by  the  en- 
forcement of  this  principle  that  meaning  and  efficacy  were  given 
to  the  fundamental  doctrines  of  individual  liberty  embodied  in 
the  same  Bills  of  Bights  which  are  written  into  our  own  fed- 
eral constitution,  and  made,  by  the  same  instrument,  the  su- 
preme law  of  the  land  controlling  upon  all  judges,  state  and 


federal ;  and  which  have  become  also  a  part  of  every  state  con- 
stitution since  formulated. 

It  was  under  this  establishment  of  effective  protection,  not 
merely  theoretical  protection,  of  the  individual  and  of  the  mi- 
nority against  the  arbitrary  caprice  and  oppression  of  local  or 
temporary  majorities,  that  has  made  stability,  efficiency,  secur- 
ity of  life,  liberty  and  property  of  persons  and  of  minorities, 
prosperity  and  enlightenment  of  its  citizens,  the  characteristic 
features  of  the  government  of  this  the  greatest  republic  in  the 
world's  history.  It  is  these  scientific,  practical  and  effective  fea- 
tures of  our  system  of  government  which  have  made  it  the  model 
for  all  modem  governmental  reorganizations  and  have  made 
our  constitution  and  the  government  administered  under  it  the 
object  of  admiration  and  even  marvel  of  the  students  of  the 
science  of  government.  Gladstone  characterized  our  constitu- 
tion as  expounded  by  Marshall,  "The  most  wonderful  work  ever 
struck  off  at  a  given  time  by  the  brain  and  purpose  of  man." 
Bryce,  the  greatest  modern  student  and  authority  upon  con- 
stitutional government,  terms  ours,  as  "the  first  true  federal 
state  founded  on  a  complete  and  scientific  basis."^ 

The  question  today,  which  is  involved  in  the  propositions  of 
judicial  recall,  whether  in  the  form  of  recall  of  judges  or  judi- 
cial decisions,  is  not  merely,  whether  w^e  shall  change  our  form 
of  government.  The  issue  is  a  more  vital  one  and  more  far- 
reaching.  The  issue  is  between  our  system  of  constitutional 
democracy  on  the  one  hand  and,  upon  the  other  hand,  a  govern- 
ment from  which  all  constitutional  protection  is  eliminated. 
The  question  is,  shall  we,  disregarding  all  the  lessons  of  ex- 
perience and  sacrificing  all  the  advantage  which  has  been  slowly 
acquired  through  centuries  of  real  progress  in  the  science  of 
government,  weaken  or  eliminate  constitutional  protection. 
Shall  we  give  up  the  principles  of  our  Bill  of  Rights  by  destroy- 
ing the  power  established  for  their  enforcement.  Shall  we  give 
up  all  these  saf^uards  and  return  to  the  unscientific  and  now 
discredited  systcrms,  from  which  we  have  been  slowly  departing 
since  the  time  of  King  John?  Shall  we  replace  our  present  con- 
stitutional democracy  with  a  democracy  which  has  no  enforca- 
ble  Bill  of  Bights;  which  has  no  stable,  sure,  consistent  or 

2  Studies  in  History  of  Jurisprudence;  see  also  Carnesrle's  ''Triumphant 
Democracy/' 


equally  administered  constitutional  protection  for  the  individ- 
ual as  to  his  life,  liberty  or  property  ? 

All  this  we  do  as  soon  as  we  consent  to  subject  judicial  judg- 
ments to  a  referendum  election. 


TtiE  Safeguards  Destroyed  by  the  Recall. 

Bead  the  Bill  of  Bights  in  the  federal  constitution  or  in  the 
constitution  of  any  of  our  states.  Bead  the  federal  fourteenth 
amendment  Note  the  limitations  upon  the  legislative  i>ower  of 
congress  or  of  the  states,  prohibiting  statutory  infringement 
of  the  rights  of  person  and  of  property,  protecting  the  liberty  of 
contract  and  the  sacredness  of  the  obligation  of  contract  and 
prohibiting  unjust  and  arbitrary  class  distinctions. 

Consider  these  and  other  limitations.  Take  any  one  of  them, 
and  as  an  individual,  ask  yourself  seriously  the  question  whether 
you,  yourself,  from  coneiderations  of  your  own  selfish  interest, 
would  willingly  and  deliberately  hazard  the  risk  of  giving  up 
forever  the  safeguard  to  your  life  and  liberty  expressly  vouch- 
safed by  the  protective  provisions  thus  established  as  the  law 
of  the  land,  which  no  legislature  and  which  no  majority  of  the 
people  may  ever  capriciously  set  aside.  If  you  happen  to  feel 
no  selfish  need  of  such  protection,  then  consider  the  question  as 
one  touching  your  own  posterity,  or  as  one  concerning  the  entire 
citizenship  of  this  republic  and  those  who  shall  come  after 
them,  and  at  the  same  time  concerning  the  very  integrity  of  the 
government  under  which  you  and  yours,  and  they  and  theirs, 
are  to  live.  Not  until  you  have  brought  yourself  to  the  con- 
clusion that,  not  merely  one  or  a  few  of  such  limitations,  but 
each  and  all  of  them,  without  exception,  are  unnecessary  and 
unwise,  and  that  they,  each  and  all,  may  at  any  time  be  disre- 
garded— ^not  until  then  can  you  be  a  consistent  supporter  of 
the  Judicial  Becall.  These  are  questions  which  are,  as  is  the 
question  here  under  consideration,  finally  answered  in  only  one 
way  by  any  citizen  who  has  calmly  considered  all  the  facts  per- 
taining to  the  issue  and  whose  conclusion  is  the  result  of  cool, 
deliberate  and  impartial  judgment 


The  Independent  Exercise  of  Judicial  Functions  the  Safe- 

GUARD  OF  Constitutional  Safeguards. 

Our  fundamental  law  makes  the  enforcement  of  these  consti- 
tutional safeguards  the  primary  function  of  the  judiciary,  fed- 
ei*al  and  state.    As  said  by  Chief  Justice  Marshall : 

"The  powers  of  the  legislature  are  defined  and  limited; 
and  that  those  limits  may  not  be  mistaken  or  forgotten  the 
Constitution  is  written.  To  what  purpose  are  powers  lim- 
ited, and  to  what  purpose  is  that  limitation  committed  to 
writing,  if  these  limits  may,  at  any  time,  be  passed  by  those 
intended  to  be  restrained?  ♦  ♦  ♦  A  legislative  act  con- 
trary to  the  Constitution  is  not  law."^ 

It  is  urged  by  the  socialists  and  by  their  coadjutors,  the  ad- 
vocates of  the  judicial  recall,  that  this  decision  by  Chief  Jus- 
tice Marshall  was  a  usurpation  by,  or  arrogation  to,  the  courts 
of  a  i>ower  not  expressed  and  never  intended  to  be  enforced  as 
a  constitutional  judicial  function.  No  better  answer  to  this 
claim  can  be  made  than  the  convincing  arguments  of  Marshall 
in  the  case  of  Marhury  v.  Madison.  But  that  this  was  the  in- 
terpretation of  the  constitution,  upon  the  faith  of  which  more 
than  any  other  single  feature  the  original  states  were  persuaded 
to  accept  it,  is  shown  by  the  various  arguments  of  Ellsworth, 
Hamilton  and  others  prior  to  its  adoption.  Hamilton  urged 
in  the  Federalist: 

"There  is  no  liberty  where  the  power  of  judging  be  not 
separate  from  the  legislative  and  executive  power.  ♦  ♦  » 
The  complete  independence  of  the  courts  of  justice  is  pe- 
culiarly essential  in  a  limited  constitution.  ♦  ♦  ♦  Limita- 
tions of  this  kind  can  be  preserved  in  practice  no  other 
way  than  through  the  medium  of  courts  of  justice,  whose 
duty  it  must  be  to  declare  all  acts  contrary  to  the  com- 
mands of  the  Constitution  void." 

Ui)on  the  same  ground  Ellsworth,  on  January  7th,  1788, 

urged  the  ratification  of  the  Constitution  upon  the  Connecticut 

convention,  when  he  said : 

"If  the  general  legislature  should  at  any  time  overleap 
their  limits,  the  judicial  department  is  a  constitutional 
check.     If  the  United  States  go  beyond  their  powers,  if 

S  Marbury  v.  Madison.  1  Cranch.  368,  388. 


they  make  a  law  which  the  Constitution  does  not  authorize, 
it  is  void ;  and  the  judicial  power,  the  national  judges,  who 
to  secure  their  impartiality  are  to  be  made  independent, 
will  declare  it  to  be  void.  On  the  other  hand,  if  the  States 
go  beyond  their  limits,  if  they  make  a  law  which  is  a 
usurpation  upon  the  Federal  Government,  the  law  is  void ; 
and  upright  independent  judges  will  declare  it  so." 

Upon  this  scientific  basis  of  constitutional  government  nearly 
all  the  constitutions  since  established  have  been  modeled.  So 
the  CJonstitution  of  the  Swiss  Federation,  enacted  in  1848  and 
amended  in  1874;  the  Constitution  of  Canada,  established  by 
the  British  North  American  Act  of  1867;  the  Constitution  of 
the  North  German  Federation  in  1866,  enlarged  into  that  of 
the  German  Empire  in  1871;  and  in  1901  the  Constitution 
adopted  by  Australia ;  and  subsequently  in  South  Africa.  Then 
there  are  the  federated  etates  in  Central  and  South  America, 
which  have  been  successful  to  the  extent  only  that  the  safe- 
guards of  their  constitutions  have  been  enforced.  Mexico  has 
become  in  fact  a  government  merely  of  men ;  for  there  the  law 
is  not  supreme.  If  we  intend  to  replace  the  supremacy  of  the 
law  with  a  government  merely  of  men,  with  danger  of  like  re- 
sults, let  us  follow  the  judicial  recall  idea  and  destroy  the  pro- 
tective features  of  our  fundamental  law.  While  among  these 
modem  constitutions  there  is  a  difference  in  the  application  of 
the  judicial  function,  it  is  significant,  as  stated  by  Prof.  Jud- 
son,  that  wherever  English  law  or  English  traditions  prevail, 
"the  tendency  is  towards  the  adoption  of  the  American  prin- 
ciple of  determining  by  judicial  authority  the  question  neces- 
sarily involved  in  the  enforcement  of  the  written  constitution 
of  a  federal  state."* 

The  Judicial  Recall  is  a  Recall  of  Constitutional  Safb- 

GUAEDS. 

Our  constitutional  safeguards  are,  as  stated  by  Marshall,* 
merely  "absurd  attempts"  to  provide  necessary  protection  to 
life,  liberty  and  property,  unless  there  is  a  recognized  power  of 
enforcement.    This  can  be  only  through  the  judiciary,  federal 

4  "The  Judiciary  and  the  People"  by  Frederick  N.  Judson;  Yale  Uniyerslty 
Press.  1913;  pp.  78,  81. 

5  Marbury  v.  Madison,  1  Cranch.  368,  888. 
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and  state,  upon  whom,  by  the  express  terms  of  the  federal  con- 
stitution, is  enjoined,  under  oath,  the  duty  of  enforcing  these 
protective  provisions  as  the  supreme  law  of  the  land.®    This 
duty  cannot  be  fulfilled  except  through  judges  whose  indepen- 
dence and  freedom  from  direct  attack  by  local  or  temporary 
majorities  are  assured.    This  duty  cannot  be  performed  if  judi- 
cial decisions  are  made  subject  to  appeal  before  a  mass  meeting 
of  the  authors  of  the  legislation  passed  upon.    The  Recall  of 
Judges  is  a  direct  attack  upon  their  independence,  and,  there- 
fore, an  indirect  attack  upon  constitutional  safeguards.    The 
Recall  of  Decisions  is  a  direct  attack  upon  the  essential  func- 
tions of  the  judiciary  itself.    It  is  a  recall  of  the  very  keystone 
feature  of  our  system  of  government    It  is  a  direct  recall  of 
constitutional  safeguards.    The  Decision  Recall  leaves  to  the 
whim  or  caprice  of  a  local  or  temporary  majority, — not  of  the 
entire  electorate  but  of  those  who  take  a  notion  to  pass  upon  the 
question,  which  in  most  instances  is  a  small  minority, — not  any 
consistent  change  or  amendment  of  constitutional  law,  but  the 
question  of  its  temporary  or  local  suspension  or  application. 
It  permits  and  encourages  the  enforcement  of  arbitrary,  indi- 
vidual or  class  distinctions.     It  violates  every  theory  of  onr 
(system  of  government    As  said  by  ex-President  Taft : 

"It  is  not  alone  the  popular  control  of  laws  and  execu- 
tive action  that  gives  a  democracy  strength  and  long  life. 
It  is  its  capacity  to  do  justice  to  the  individual  and  the 
minority.  Lack  of  this  is  what  destroyed  ancient  democra- 
cies. What  preserves  ours  are  those  self-imposed  popular 
restraints  and  practical  means  for  enforcing  them  that 
keep  the  course  of  the  majority  of  the  controlling  electo- 
rate just  to  all  and  each  of  the  people."'' 

The  Judicial  Recall  is,  therefore,  repugnant  to  our  system 
of  constitutional  democratic  government  It  is  not  progressive. 
It  is  not  constructive.  It  is  not  remedial.  It  is  reactionary 
and  destructive.  It  is  subversive  of  our  constitution,  of  the 
government  established  under  it,  of  every  element  of  protection 
now  vouchsafed  to  our  citizens  with  respect  to  their  liberty  and 
their  property. 


6  U.  S.  Constitution.  Article  VI. 

7  "Popular  Government — Its  Essence,  Its  Permanence  and  Its  Perils;"  Yale 
University  Press,  1918. 
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Thb  Bbcall  Epidemic. 

Beginning  with  the  local  adoption  of  the  Recall  of  Judges 
in  Oregon  in  1908,  and  followed  later  by  the  adoption  in  Cali- 
fornia and  some  other  states  of  similar  measures  for  the  Judi- 
cial Recall,  the  movement  has  become  nation-wide.  Its  signifi- 
cance and  dangers  are,  in  many  states,  underestimated,  because 
here  and  there,  up  to  the  present  time,  no  special  local  demand 
for  the  Judicial  Recall  has  shown  itself.  Within  the  past  year, 
however,  the  Recall  of  Judges  by  popular  vote  has  been  proposed 
by  the  Kansas  legislature  for  adoption  by  the  people.  In  Ar- 
kansas, a  constitutional  amendment  for  the  Recall  of  Judges, 
initiated  by  the  people,  was  passed  at  the  1912  election,  but 
was  held  by  the  State  Supreme  Court  not  properly  submitted 
and,  therefore,  not  adopted.  A  constitutional  amendment  for 
the  Recall  of  Judges  has  recently  been  adopted  in  the  States 
of  Arizona  and  Nevada.  In  Colorado  a  constitutional  amend- 
ment has  been  adopted,  not  only  for  the  Recall  of  Judges,  but 
a^so  for  the  Recall  of  Judicial  Decisions.  The  Minnesota  leg- 
islature has  just  proposed  for  adoption  a  constitutional  amend- 
ment providing  for  the  Recall  of  Judges.  In  many  of  the  forty 
or  more  state  legislatures  of  1913  measures  for  constitutional 
amendments  providing  for  the  Judicial  Recall  were  presented, 
and  in  some  of  them,  while  not  successful,  received  surprisingly 
strong  support.  In  North  Dakota  the  measure  was  lost  by 
only  one  vote. 

In  the  recent  Massachusetts  legislature  a  measure  was  pre- 
sented and  strongly  urged  authorizing  the  Recall  of  Judicial 
Decisions  in  all  cases  when  "a  law  otherwise  duly  enacted  by 
the  legislative  authority*  of  the  commonwealth  shall  be  held 
by  the  Supreme  Judicial  Court  to  be  in  violation  of  the  con- 
stitution." In  April  last  there  was  introduced  in  the  Congress 
a  joint  resolution  proposing  to  the  states  the  election  of  all 
federal  judges  by  vote  of  the  people,  with  a  tenure  of  twelve 
years,  and  providing  for  a  recall  of  all  judges,  both  of  the  su- 
preme court  and  inferior  courts,  at  any  general  election  at 
which  presidential  electors  shall  be  chosen.®  A  senate  joint 
resolution  was  introduced  in  December,  1912,  proposing  a  con- 

8  See  House  Joint  Resolution  26,  63rd  Congr..  Ist  Session,  introduced  April 
7,  1913  .by  Congrressman  Lafferty. 
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Btitutional  amendment  providing  that  any  decision  of  the  Fed- 
eral Supreme  Court  declaring  unconstitutional  an  act  of  the 
Congress,  may  be  submitted  by  the  Congress  to  the  electors  and 
that  by  vote  of  a  majority  of  congressional  districts  and  of  the 
states,  such  act  should,  notwithstanding  the  decision  of  the 
Supreme  Court,  become  a  law.® 

An  Ad  Hominem  Argument. 

An  ad  hominem  argument  is  fair  when  it  is  used  to  illustrate 

general  principles  and  is  not  forced  merely  to  compel  a  biased 

decision  in  a  particular  instance.    If  you  meet  some  person  of 

fair  intelligence  who  thinks  he  is  committed  to  the  recall  of 

judicial  decisions,  bring  home  to  him  just  what  it  meana    I  will 

guarantee  that  you  will  make  a  convert  in  nine  cases  out  of  ten. 

Put  this  question  to  him : 

"If  running  out  of  a  building  to  hasten  to  a  train,  yon, 
though  innocent  of  any  crime,  were  apprehended  as  a  crim- 
inal fleeing  from  some  offense  which  happened  to  have  been 
committed  just  before  by  somebody  else.  Suppose  then  you 
were  given  the  choice  of  having  your  guilt  or  innocence  de- 
termined either  (1)  by  the  judicial  tribunal  established  for 
that  purpose,  with  the  privilege  of  producing  evidence  and 
of  cross  examining  the  witnesses  against  you,  or  (2)  by  a 
mass  meeting  of  the  people  of  a  particular  precinct,  or  ward 
or  city,  where  your  accusers  would  not  only  have  a  vote 
but  would  be  free,  with  impunity,  before  and  at  and  after 
the  mass  meeting  hearing,  to  present  their  prejudiced,  dis- 
torted impressions  in  any  form  and  to  any  extent  that  they 
chose ;  the  final  verdict  in  the  first  instance  to  be  by  trained 
triers  of  fact  and  of  law,  and  in  the  second  instance  by  mere 
majority  vote  of  those  who  happened  to  be  present  at  the 
mass  meeting?'' 

Or,  apply  this  same  inquiry  into  a  civil  proceeding : 

"Your  residence  lot  and  buildings  in  the  city  in  which 
you  live  are  forcibly  taken  from  you,  in  whole  or  in  part, 
by  the  city  government,  for  a  public  park,  under  a  statute 
or  ordinance  purporting  to  authorize  such  confiscation 
without  compensation.    You  seek  redress  through  damages 


9  Senate  Joint  Resolution  142,  62nd  Consr.,  3rd  Session,  introduced  Decem- 
ber 4,  1912,  by  Senator  Brlstow.  For  status  of  Judicial  Recall  in  various  states, 
see  1913  Report  of  American  Bar  Association  Committee  to  Oppose  Judicial 
Recall. 
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or  injunction  or  both.  Would  you  prefer  to  have  your  law- 
suit decided  by  a  court  as  now  established  and  under  the 
forms  of  procedure  and  law  as  now  recognized;  or  would 
you  prefer  to  be  compelled  to  leave  the  verdict  to  a  mere 
mass  meeting  of  citizens  of  the  precinct  or  of  the  ward  or 
of  the  city  in  which  you  live?  More  than  that,  if  the  court 
had  tried  the  case  and  made  a  decree  restoring  to  you  your 
property  or  allowing  you  fair  damages,  and  in  doing  so  had 
declared  the  statute  or  ordinance  which  in  terms  gave  the 
city  the  power  to  take  away  your  property  without  com- 
pensation, unconstitutional,  would  you  prefer  that  the  queGh 
tions  of  constitutional  law  involved  be  decided  by  the  courts 
or  that  those  questions  be  submitted  to  and  finally  decided 
by  a  vote  of  a  mass  meeting  and  then  only  by  the  majority 
of  those  who  happened  to  attend  such  meeting?'' 

There  is  no  intelligent  man  who  would  not  immediately  an- 
swer that  the  mass  meeting  decision  of  the  issues  of  law  and  fact 
in  both  the  criminal  and  civil  cases  and  that  the  mass  meeting 
review  of  the  application  of  the  constitutional  provisions,  which 
had  protected  him  in  his  property  rights, — ^were  each  and  all 
unthinkable. 

What  is  sauce  for  the  goose  is  sauce  for  the  gander ;  and,  if 
he  is  consistent,  he  must,  as  soon  as  he  recognizes  the  viciousness 
of  the  judicial  recall  as  applied  to  his  affairs,  shrink  from  the 
thought  of  its  application  in  any  case.  He  has  become  a  con- 
vert from  this  heresy  against  constitutional  government 


The  Recall  in  Colorado. 

And  yet,  you  have  here  today  in  Colorado  that  same  system 
of  decision  and  of  the  review  of  decisions,  the  very  contempla- 
tion of  which  brings  only  a  shock,  a  shudder  of  abhorrence  to 
any  person  who  can  and  will  appreciate  its  real  significance. 
And  let  me  say  that  the  courts  of  this  state  deserve  to  be  sub- 
jected to  this  humiliation — to  which  they  even  more  than  the 
general  citizenship  is  subjected  by  these  subversive  innovations, 
— if  they  refuse  or  even  hesitate  to  assert,  at  every  opportunity, 
their  conscientious  convictions  with  regard  to  the  repugancy  of 
your  judicial  recall  constitutional  amendments,  and  of  any  leg- 
islation under  them,  to  the  express  prohibition  of  the  federal 
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constitutioii  and  to  the  fundamental  principles  of  our  system  of 
constitutional  government. 

Your  state  has  set  the  goal,  not  in  the  march  of  progress  but 
in  the  retreat  of  retrogression,  far  back  of  the  point  set  by  any 
other  state.  Some  other  states  have  also  made  retreats  to  some 
extent  from  the  general  onward  movement  of  the  nation's  pro- 
gress, by  establishing  the  recall  of  judges.  Other  states  may 
yet  fall  back.  But  the  general  advancement  which  has  been 
marked  by  the  steady  progress  of  our  nation  in  science,  in  in- 
dustry, in  prosperity,  in  the  incentive  to  the  development  of 
communities  and  of  individuals  afforded  by  the  feeling  of  se- 
curity of  freedom  from  oppression  and  of  the  stability  of  our  in- 
stitutions,— this  general  advancement  will  persist  It  may  be 
handicapped  for  a  time  by  the  retrogressive  policies  or  lack  of 
policies  of  particular  communities,  but  ultimately  the  fact  will 
be  everywhere  recognized  that  change  does  not  necessarily  mean 
progress ;  and  that  rules  of  conduct,  which  cannot  be  arbitrarily 
set  aside  to  suit  the  individual  or  majority  passion  or  caprice, 
are  as  essential  to  the  administration  of  popular  government  as 
they  are  to  guide  and  preserve  the  morality  of  the  individual  in 
his  social  relations. 

Under  the  recent  Colorado  amendment  a  supreme  court  de 
cision  declaring  unconstitutional  any  state  statute  may  be  made 
ineffective  by  a  majority  of  the  votes  cast  by  state  electors  at 
a  referendum  election  held  to  pass  upon  the  decision  complained 
of.  If  the  decision  applies  to  certain  city,  or  city  and  county, 
charter  provisions,  the  decision  may  be  recalled  by  a  majority 
of  the  votes  cast  by  electors  of  the  municipality  in  question  at 
a  referendum  election  held  to  pass  upon  such  decision.  Thus^ 
under  the  Judicial  Decision  Recall  in  Colorado,  if  a  citj  char- 
ter provision  is  found  to  have  the  effect  to  take  private  prop- 
erty without  compensation,  or  to  impair  the  obligation  of  con- 
tracts, even  in  a  case  in  which  the  city  itself  is  party,  and  the 
court  for  that  reason  declares  the  charter  provision  unenforce- 
able, nevertheless,  a  majority  of  those  voting  at  a  city  election 
called  to  pass  upon  such  decision  may,  arbitrarily,  decide 
the  question  as  to  whether  the  decision  shall  be  enforced  or  not. 
This  means  that  those  citizens  who  attend  such  referendum 
election  may,  by  a  majority  vote  of  those  present,  decide  wheth- 
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er  in  the  particular  ca^e  in  question  the  constitutional  safe- 
guards protecting  rights  of  property  or  of  contract  shall  or 
shall  not  be  enforced ;  and  this^  too,  either  in  favor  of  or  against 
the  city  itself.  A  city  might  decide  one  way  one  day,  and  an- 
other way  another  day,  with  reference  to  the  same  provision. 
One  city  might  decide  one  way  and  at  the  same  time  another 
city  another  way,  with  reference  to  the  same  provision. 

Now,  what  do  you  think  of  the  wisdom  or  sanity  of  those 
pseudo-reformers  who  pretend  to  view  such  processes  of  jug- 
gling with  constitutional  safeguards  as  merely  "progressive" 
methods,  as  merely  "a  new  method  of  constitutional  amendment 
by  popular  vote"?^® 

It  is  obvious  that  in  Colorado  there  is  established  a  local  op- 
tion with  reference  to  the  suspension  or  application  of  consti- 
tutional safeguards.  The  actual  result  there  is  a  reductio  ad 
absurdum  of  the  decision  recall  argument 

The  Colorado  Decision  Recall  Amendment  Is  Void. 

It  is  not  for  me  to  discuss  the  workings  of  the  conscience  of 
any  person,  whether  he  be  judge  or  lawyer.  I  can,  however, 
speak  for  myself.  My  deliberate,  conscientious  conviction,  as 
a  lawyer,  is  that  the  Colorado  Decision  Recall  amendment  is 
void,  as  being  repugnant  to  the  Federal  constitution.  This  con- 
viction is  based  upon  the  following  self-evident  propositions : 

1.  The  prohibitions  of  the  Federal  constitution,  that  no 
state  shall  pass  or  enforce  any  law  impairing  the  obligation  of 
contracts  or  contrary  to  the  Fourteenth  Amendment,  depriving 
any  person  of  his  life,  liberty  or  property  without  due  process 
of  law,  or  denying  to  him  the  equal  protection  of  the  laws,  are 
the  supreme  law  of  the  land ;  and,  as  such,  are  expressly  made 
binding  upon  the  conscience  and  judgment  of  every  court  and 
of  every  judge  of  every  court,  federal  and  state.  Moreover, 
every  executive  officer  and  judge,  federal  and  state,  as  well  as 
every  citizen,  is  bound  by  express  oath,  required  by  the  Federal 
constitution,  to  observe  and  obey  at  all  times  those  prohibi- 
tions, not  only  in  their  private  but  also  in  their  official  ac- 
tions.^ 

10  See  Article  by  Wm.  D.  t^wls.  Dean  Pennsylvania  Law  School.  Annals 
American  Academy  of  Political  and  Social  Science,  May,  1913.  See  also,  Bx- 
President  Roosevelt's  Carneg-le  Hall  Speech,  March,  1912,  and  his  other  argru- 
ments  for  the  Decision  Recall. 

11  Article  VI,  Federal  Constitution. 
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2.  The  "law"  of  the  State  which  is  thereby  prohibited  in- 
cludes not  only  l^islative  enactments,  but  also  State  consti- 
tutional provisions;  and  in  case  of  such  contravention,  a  State 
constitutional  provision,  as  well  as  a  State  statute,  must  be  held 
void.^ 

As  stated  by  the  United  States  Supreme  Court  -P 

"Upon  the  adoption  of  the  Fourteenth  Amendment,  what- 
ever their  own  constitutions  may  have  been,  or  have  subse- 
quently declared,  the  states  became  bound,  as  was  the  Unit- 
ed States  by  the  Fifth  Amendment,  not  to  deprive  any  per- 
son of  property  without  due  process  of  law." 

3.  Now,  at  present  in  Colorado,  if  a  State  statute  or  a  cer- 
tain city  charter  provision,  when  applied  to  a  particular  case, 
is  found  to  contravene  the  Federal  constitution  and  is  for  that 
reason  in  that  case  declared  by  your  highest  court  to  be  uncon- 
stitutional, the  Federal  constitution  leaves  open  at  the  present 
time  no  alternative,  except  the  enforcement  of  that  decision  as 
so  rendered.  No  other  alternative  is  open,  except  in  contraven- 
tion of  the  Federal  constitution,  either  to  the  executive  depart- 
ment of  the  State,  to  the  legislative  department,  or  to  the  judi- 
cial department.  Neither  is  any  other  alternative  left  open  to 
the  voters  of  the  State,  much  less  to  the  voters  of  any  municipal 
division  of  the  State.  The  final  arbiter,  under  the  Federal  con- 
stitution, so  far  as  the  State  is  concerned,  is  the  highest  court  of 
that  State.  Such  decision  cannot  now  be  reviewed  even  by  the 
Federal  Supreme  Court,  although  it  is  within  the  power  of 
Congress  to  exercise  its  constitutional  authority  to  make  such 
decision  the  subject  of  Federal  review,  just  as  now  it  would  have 
been  reviewable  if  it  had  declared  the  statute  or  ordinance  in 
question  constitutional. 

4.  Except  in  repugnance  to  the  Federal  constitution,  the 
State  cannot  give  to  the  governor  or  other  executive  oflicer  the 
arbitrary  power  of  veto  upon  such  decision.  Likewise,  it  can- 
not give  such  arbitrary  jpower  of  veto  to  the  legislature,  nor 
to  any  body  of  citizens,  nor  to  the  citizens  as  a  whole,  either  of 
the  State  or  of  any  municipality. 

12  Bigelow  V.  Draper,  6  N.  D.,  162. 

13  S.  W.  on  Co.  V.  Texas.  217  U.  S.,  114,  119. 
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5.  The  decision  recall,  as  contemplated  in  this  l^tate,  is  not 
a  judicial  review.  It  has  neither  the  form  nor  substance,  to 
any  d^ree,  of  an  adjudication  of  the  constitutional  question  in- 
Tolved  in  the  decision  to  which  it  is  applied.  It  is  neither  in 
form  or  substance  an  amendment,  even  of  the  State  constitu- 
tion. It  cannot  affect^  in  any  d^ree,  the  force  of  the  Federal 
I»rohibitions,  nor  of  their  necessary  application  to  the  particu- 
lar case  in  which  the  decision  in  question  is  rendered. 

6.  The  annuUment  of  such  decision,  or  the  prevention  of  en- 
forcement of  such  decision,  by  the  ballot  at  a  referendum  elec- 
tion is  not  a  judicial  review  nor  an  adjudication.  It  is  nothing 
more  than  a  mere  arbitrary  veto  by  the  ballot  It  applies  only 
to  a  particular  decision  in  a  particular  case.  Therefore,  it  is 
an  arbitraiy  suspension,  as  to  that  decision  and  case,  of  the 
provision  of  the  Federal  constitution  which  the  decision  has 
declared  to  be  infringed  in  that  case  by  the  statute  or  ordinance 
in  question. 

7.  It  is  not  within  the  power  of  the  State,  under  the  Federal 
constitution,  to  pass  and  enforce  any  law,  constitutional  or  leg- 
islative, which  thus  gives  to  the  voters  of  the  State,  much  less 
when  it  gives  to  the  voters  of  a  municipality  of  that  State, 
either  the  arbitrary  veto  of  a  final  decision  of  the  highest  court 
of  the  State,  or  the  power  of  arbitrary  suspension,  within  the 
locality  affected,  of  the  Federal  supreme  law,  as  to  the  particu- 
lar case  in  question. 

8.  Therefore,  in  any  case  of  its  attempted  application,  the 
Colorado  constitutional  amendment  cannot,  by  an  arbitrary  bal- 
lot veto,  prevent  the  enforcement  of  the  decision.  Moreover, 
the  amendment  which  pretends  to  delegate  such  power  to  the 
ballot  is  in  itself  void. 

9.  Therefore,  also,  it  is  the  duty  of  any  executive  officer  and 
of  any  court  to  enforce  the  decision  as  rendered  by  the  highest 
court  of  the  State,  regardless  of  any  attempted  exercise  of  the 
arbitrary  veto  by  the  ballot  at  any  referendum  election,  and,  as 
a  ground  for  such  enforcement,  to  hold  and  declare  the  provis- 
ion for  such  veto — that  is,  the  state  constitution  decision  recall 
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amendment — ^absolutely  void. 

The  same  reasoning  applies  to  that  peculiar  constitutional 
provision  of  this  State  forbidding  certain  courts  from  declar- 
ing in  any  case  that  a  statute  or  ordinance  is  unconstitutionaL 
when  such  statute  or  ordinance  contravenes  the  Federal  con- 
stitution. The  function  and  duty  of  every  State  judge,  whether 
of  an  appellate  or  a  nisi  prius  court,  is  fixed  by  the  terms  of  the 
Federal  constitution,  and  by  his  oath  under  that  constitution. 
It  compels  him  in  every  instance  when  he  deems  a  law,  as  ap- 
plied to  the  case  before  him,  to  contravene  the  supreme  Federal 
law,  80  to  declare,  and  in  accordance  with  such  holding  to 
render  his  judgment  or  decree.  That  duty,  imposed  by  the  Fed- 
eral supreme  law,  cannot  be  abrogated  or  diminished  by  State 
enactment,  whether  by  constitutional  amendment  or  by  legis- 
lative statute. 


How  THE  Poison  Works. 

This  nation  is  now  afflicted  with  a  widely  spreading  plague 
of  misinformation,  of  a  poisoning  of  the  public  mind  against  the 
very  safeguards  of  our  free  institutions.  A  deadly  infection 
works  upon  the  misguided  prejudices  and  discontents  of  the 
elements  of  unrest  This  infection  is  fertilized  and  spread  by 
certain  classes  of  citizens  who  have  become  purveyors  of  error 
and  all  of  whom  are  shouting  for  the  judicial  recall.  These 
are,  first,  certain  journalists;  next,  some  sentimental  re- 
formers who  confound  change  with  progress ;  then,  those  who 
stand  in  avowed  antipathy,  social  and  political,  with  our  form 
or  any  form  of  government;  and,  last,  but  not  leasts  the  self- 
exploiting  political  malcontent  whose  watchword  is  to  ^'smash 
things." 

Muckraking  Journalists. 

Muckraking  has  become  among  journalists  a  vocation,  even 
a  profession.  A  once  well-known  monthly  magazine,  which 
some  of  you  may  remember  even  in  these  days  of  its  obscurity 
as  ''Pearson's  Magazine,"  has  been  exploiting  in  its  columns 
during  the  past  summer  such  unwarranted  and  dastardly  atr 
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tacks  upon  our  federal  constitution  that  it  has  successfully 
demonstrated  its  right  to  the  boast  appearing  upon  its  cover 
page^ — ^that  it  prints  stuff  "that  others  dare  not  print.'^  Even 
in  tills  day  of  sensation-mongers  it  is  probably  true  that  no 
other  publication  would  have  had  the  effrontery  to  violate  truth, 
to  shock  all  sense  of  decency,  to  the  extent  that  this  magazine 
has  done.  It  ridicules  the  term  "patriot  fathers"  as  applied 
to  the  framers  of  our  Constitution.  It  brands  them  as  "graft- 
ers" who  initiated  and  carried  through  a  change  in  our  system 
of  government  and  framed  and  established  a  constitution,  ux>on 
a  plan  which  "was  never  meant  to  bring  about  rule  by  the  peo- 
ple," but  which  was  adroitly  put  together  and  the  adoption  of 
which  was  surreptitiously  and  deceitfully  procured, — ^all  for 
the  sole  purpose  "to  enhance  the  value  of  their  own  property 
holdings  and  to  tighten  and  increase  the  burden  of  the  shackles 
which  theretofore  existed  upon  the  liberty  of  the  common  peo- 
ple." The  Constitution  of  the  United  States,  it  says,  was  made 
for  the  people  "in  the  same  sense  that  sheep-shears  are  made 
for  sheep.  The  gentlemen  who  made  the  constitution  had  sheep 
to  shear."  This  is  the  view  presented  by  a  1913  American  jour- 
nal, and  in  support  of  its  propositions  it  indulges  in  a  mess  of 
misinformation  and  of  garbled  and  distorted  citations  from  au- 
thorities.^* 

Another  unscrupulous  and  despicable  contributor  presented 
some  time  ago  in  another  magazine  ( "Everybody's," — ^it  should 
be  nobody's)  a  venomous  attack  upon  the  judiciary,  in 
which  he  traduced  individual  judges,  maligned  the  courts, 
and  caluminated  the  entire  judicial  department  by  false 
statements,  by  subtle  innuendos,  which  undoubtedly  brought 
conviction  to  the  general  mass  of  unthinking  readers,  but 
which  to  discriminating  persons  brought  only  the  reac- 
tion of  an  intense  shock  to  their  sense  of  decency.  The  Ten- 
nessee Bar  may  be  proud  of  the  manner  in  which  one  of  its 
members  paid  his  respects  to  this  "Connolly  person"  journalist; 
and  if  any  of  you  should  wish  to  read  in  print  the  sentiments  of 
protest  which  you  felt  at  the  time,  I  would  refer  you  to  Mr. 


14  See  Pearson's  Magrazine,  Augrust,  1913. 
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Ewing's  speech  last  year  before  the  Georgia  State  Bar  Associa- 
tion.^ 

HiOH  School  Beifobmebs. 

This  epidemic  of  antipathy  to  established  institutions  has 
also  spread  to  the  high  school,  the  college  of  law,  and  the  uni- 
versity. In  some  instances  scholars  recognized  for  their  learn- 
ing and  research  in  history  and  in  the  science  of  govemment, 
who  even  occupy  positions  as  leading  members  or  heads  of  fac- 
ulties, have  been  drawn  away  from  their  saner  methods  of 
thought,  to  become  by  their  advocacy  of  the  Judicial  Becall  al- 
lies of  the  disrupters  of  our  government^®  The  fact  that  such 
teachers  in  their  former  period  of  sounder  thought  have  ac-' 
quired  a  large  clientage  of  hearers  makes  their  influence  for 
the  spirit  of  disruption  wide  and  dangerous.  The  fact  that  such 
lapses  from  sanity  on  the  part  of  men  who  are  in  position  to  be 
leaders  of  thought  are  exceptional,  is  counterbalanced  by  their 
extreme  activity  and  persistence  in  error. 

Their  theories,  as  novelties,  are  naturally  enticing  to  the 
youthful  mind.  A  well-known  member  of  the  Ohio  bar,  in  com- 
menting upon  the  subtle  attractiveness  and  danger  of  the  new 
theories,  wrote  to  me  the  other  day,  urging  that  these  modem, 
so-called  progressive,  notions  should  be  met  with  and  argued 
against  as  if  they  were  really  proposed  advances  in  the  science 
of  government.  "We  have,''  he  said,  "too  long  rested  supine  in  the 
belief  that  there  was  no  danger  in  these  attacks  upon  our  system 
of  representative  government,  with  its  division  of  the  govern- 
ment into  three  branches,  of  courts  into  two,  and  a  written  con- 
stitution created  to  guard  minorities  against  the  temporary  pas- 
sions of  the  majority.  The  wisdom  of  all  these  is  challenged  to- 
day ;  and  the  bulk  of  our  people,  brought  up  in  the  safety  which 
these  safeguards  have  afforded,  removed  by  lapse  of  time  from 
the  dangers  which  caused  their  enactment,  are  ignorant  of  the 
reason  of  their  well-being."    He  then  continues : 

15  Articles  by"  C.  P.  Connolly  In  February  and  March,  1912,  numbers  of 
Everybody's  Magazine;  and  "The  Spirit  of  the  Times"  by  Mr.  Caruthers  Ewlngr 
of  the  Memphis  bar,  annual  address  before  the  Georgrla  State  Bar  Association, 
1912. 

16  See  Article  by  Dean  Lewis,  of  the  Pennsylvania  Law  School,  in  An- 
nals, supra;  see  also  "A  Government  of  Men,"  presidential  address  by  Prof.  Al- 
bert Bushnell  Hart,  before  the  American  Political  Science  Association  Decem- 
ber 28th,  1912,  American  Political  Science  Review,  Vol.  7,  No.  1,  February,  191S. 
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''Indeed^  I  think  it  is  necesaary  ta  go  further  back  in 
the  reaiatance  of  these  views.  I  recently  attended  the 
graduation  exercisea  of  a  high  achool  in  a  nearby  munici- 
pality, and  heard  boy  after  boy  deliver  orations,  and  girl 
after  girl  read  compositionSy  which  betrayed  that  they  had 
been  taught  aa  aelfevident  truths  the  incorrectness  of  all 
our  American  views  on  these  subjects.  The  election  of  an 
executive,  composed  of  one  or  more  persons,  unhampered 
by  a  l^ialative  body,  unhampered  by  any  charter  or  stat- 
utory or  constitutional  restrictions,  or  by  any  court  inters 
ference^  was  bravely  put  forth  as  being  selfevidently  de- 
sirable. They  evidently  reflected  that  which  they  were 
taught,  and  accepted  the  teachings  as  gospel.  They  were 
evidently  without  any  home  teaching  on  the  subject.  The 
gentleman  who  sat  by  me,  a  lawyer,  father  of  two  of  the 
boys  who  graduated,  was  horrorstruck  at  the  principles 
urged  in  his  sons'  orations,  principles  which  he  had  no  idea 
had  been  inculcated  in  the  school.  *  *  *  I  believe  that  our 
institutions  are  now  in  exceedingly  great  peril,  and  that 
it  is  incumbent  upon  all  of  us  to  do  all  that  we  can  to  sus- 
tain them.*' 


An  Instbumbnt  of  Sogiausm. 

Then  comes  that  class  of  Judicial  Recall  advocates  who  frank- 
ly admit  that  their  social  and  political  creed  is  to  destroy  our 
constitution  and  our  government,  and  to  do  away  with  all  rights 
of  private  property  and  to  bring  about  a  reign  of  socialism  or  of 
anarchy.  It  is  very  significant  that  this  class  of  agitators  are 
the  first  organized  advocates  of  the  Judicial  Recall,  which,  they 
say,  is  to  be  the  means  by  which  they  are  to  bring  about  dis- 
turbances, disruption  and  disaster  to  any  form  of  government 
as  such.  The  modem  advocacy  of  the  Judicial  Recall  measures 
sprang  from  socialism.  The  present  socialist  labor  party  was 
the  first  political  party  in  America  to  demand  the  Recall.  The 
Judicial  Recall  measures  are  essentially  instruments  of  so- 
cialism. 

The  leading  organ  of  the  socialists — "The  Appeal  to  ( T )  rea- 
son"— speaking  of  the  Judicial  Recall,  says : 

"It  is  the  means  whereby  the  people  will  be  enabled  to 
inaugurate  Socialism,  and  after  that  is  done  they  may 
secure  democracy  in  industry.*' 
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Its  advocates,  who  are  aach  as  Senator  Bonme,  say  that  the 
"chief  function"  of  these  measures  is  to  "restore  absolute  sov- 
ereignly of  the  people'*  and  they  define  sovereignty  as  "the  su- 
preme ruleship."  Now,  that  is  just  what  the  socialists  say. 
It  is  the  socialists'  platform  which,  after  the  recall  plank,  urges 
the  abolition  of  the  power  of  the  courts  to  declare  statutes  un- 
constitutional and  claims  that  this  power  has  been  "usurped" 
by  the  courts.  And  then,  to  leave  no  doubt  of  what  is  meant  by 
the  socialism  which  is  to  be  "inaugurated'*  by  means  of  the  Judi- 
cial Recall,  the  same  socialist  platform  declares  that  these 
measures 

"Are  but  a  preparation  of  the  workers  to  seize  the  whole 
powers  of  government  in  order  that  they  may  thereby  lay 
hold  of  the  whole  (system  of  socialized  industry  and  thus 
come  to  their  rightful  inheritance." 

Referring  to  the  results  which  must  follow  upon  the  appli- 
cation of  the  Judicial  Recall,  and  particularly  of  the  Decision 
Recall,  Ex-President  Taf t  says : 

"To  what  would  this  all  necessarily  lead?  To  confisca- 
tion and  then  to  socialism.  Indeed,  it  is  difficult  to  tell 
whether  the  Recall  of  Judicial  Decisions  is  not  as  social- 
istic as  it  is  anarchistic."^'' 

Think  of  these  things  when  you  are  told  that  the  functions 
now  exercised  by  our  courts  are  exercised  by  mere  usurpation, 
and  when  you  are  urged  to  wrest  from  the  courts  these  powers 
and  turn  over  to  the  people  the  direct  adjudication  of  consti- 
tutional questions. 

The  Idiosyncrasy  op  Roosevelt. 

The  disgruntled  malcontents,  those  filled  with  gi'eed  for  po- 
sition and  power,  that  class  so  well  described  by  Aristotle, — 
these  also  strive  for  novation  and  join  in  the  struggle  for  change 
simply  for  the  sake  of  change,  regardless  of  inevitable  dis- 
aster. Let  me  read  to  you  that  well  known  description  by 
Aristotle  of  that  sort  of  man  who  is  an  antagonist  of 
restraint,  and  particularly  of  constitutional  restraint.     As  I 

17  Popular  Government,  supra,  pagre  180. 
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read,  note  whether  it  brings  to  your  mind  any  present-day 

advocate  of  the  Judicial  Recall. 

That  species  of  democracy  where  the  people  and  not  the  law 

is  supreme  is,  as  stated  by  Aristotle, 

"produced  by  the  influence  of  the  demagogue.  •  •  • 
A  democracy  of  this  sort  is  analagous  to  a  tyranny, 
•  •  *  The  demagogues  are,  by  referring  everything  to 
the  people,  the  cause  of  the  government  being  administered 
by  popular  majorities,  and  not  according  to  law,  since 
their  power  is  increased  by  an  increase  of  the  power  of 
the  people,  whose  opinion  they  command.  The  demagogues 
likewise  attack  ( the  courts  and )  the  magistrates  and  say 
that  the  people  ought  to  decide ;  and  since  the  people  will- 
ingly accept  the  theory,  the  power  of  all  the  magistrates 
is  destroyed.  Accordingly,  it  seems  to  have  been  justly 
said  that  a  democracy  of  this  sort  is  not  entitled  to  the 
name  of  a  constitution,  for  where  the  laws  are  not  supreme, 
there  is  no  constitution." 

This  description  never  applied  to  any  man  of  modern  times 
more  fittingly  than  to  that  ex-president  who  fulminates  his 
insidious  attacks  upon  our  constitution,  sometimes  before 
the  public  at  home,  then  from  the  jungles  of  Africa,  and 
who  is  now  telling  the  citizens  of  the  South  American  repub- 
lics whose  governments  are  modeled  upon  our  own,  that  our 
constitutional  system  of  government  is  wrong  and  that  the 
prime  function  of  our  courts  is  performed  only  through  usur- 
pation of  judicial  powers. 

Ex-President  Roosevelt  is  not  so  much  to  blame  for  his 
vagaries.  The  unfortunate  feature  of  his  theatrical  propo- 
ganda  is  that  he  has  done  many  good  things  and  spoken  many 
a  wise  lesson,  and  thereby  established  himself  as  a  prophet 
among  great  masses  of  the  people.  But  he  is  a  prophet  gone 
wrong.  He  remains,  however,  even  in  error,  energetic,  per- 
sistent and  resourceful.  There  are,  you  know,  as  recognized 
by  physicians,  found  now  and  then  persons  who  have  peculiar 
physical  or  psycological  antipathies.  One  may  be  physically  in- 
capacitated from  assimilating  certain  foods,  or  one  may  be 
mentally  incapable  of  grasping  certain  subjects,  as,  for  instance, 
mathematics.  At  the  same  time  they  may  show  normal,  or 
even  above  normal,  development  and  capacity  in  other  lines. 


22 

Such  persons  are  said  to  have  an  "idiosyncrasy'*  for  this  or  that 
thing  or  subject.  Now  Roosevelt  has  demonstrated  that  he  is 
afflicted  with  an  incurable  idiosyncrasy  for  all  l^al  and  con- 
stitutional questions.  This  is  the  only  theory  upon  which  we 
can  explain  his  vacillating,  illogical  and  altogether  unsuccess- 
ful attempts  to  reconcile  his  proposition  of  the  Decision 
Recall  with  any  practical,  effective  administration  of  a  con- 
stitutional democratic  government.  He  pretends  to  see  in  the 
Decision  Recall  merely  a  speedier  and  more  effective  method 
of  constitutional  amendment;  although  it  is  a  self -demon- 
strated fact,  shown  by  theory  and  by  experience,  that  the  De- 
cision Recall  means  an  arbitrary  or  local  suspension  or  ap- 
plication of  constitutional  safeguards,  without  preserving 
either  the  elements  of  principle,  of  consistency  or  of  equality. 
He  distorts  and  perverts  the  teachings  of  Lincoln  and  of  all 
the  authorities  upon  the  science  of  government,  and  misreads 
and  misapplies  the  decisions  of  the  Federal  Supreme  Court  at 
the  same  time  that  he  presumes  to  cite  these  as  authorities 
for  the  fallacy  which  he  supporta 

An  Ally  op  Socialism. 

This  champion  of  the  Judicial  Decision  Recall  expressly 
stated  in  his  Carnegie  Hall  speech  in  1912  that  the  functions 
as  exercised  at  present  by  our  courts  were  those  to  which,  they 
were  "entitled''  under  our  constitution.  But  only  the  other 
day  in  his  speech  at  Buenos  Ayres  he  aligned  himself  with,  the 
socialists  who  advocate  the  destroying  of  constitutional  safe- 
guards and  then  the  wresting  from  owners  of  all  holdings  of 
private  property.  This  they  justify  on  the  ground,  as  they 
say,  that  the  judicial  power  to  enforce  those  constLtutional 
safeguards  was  usurped  by  the  courts  and  that  the  right  of 
private  ownership  of  property  is  a  right  stolen  or  usurped  from 
the  people  as  a  whole;  and  therefore,  they  say,  the  power  of 
enforcement  of  these  safeguards  and  the  right  of  ownership 
of  private  property  are  a  power  and  right  which  neither  any 
citizen  nor  the  entire  citizenship  is  bound  to  respect  In  his 
Buenos  Ayres  speech  Roosevelt  supx)orted  this  dostrine  which 
is  the  basis  of  Socialism, — when  he  said  that  the  power  at  pres- 
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ent  exercised  by  oar  courts  to  protect  and  preserve  constitu- 
tional safeguards  is  a  power  ^'arrogated''  to  and  usurped  by 
the  courts  themselves. 

His  direct  attack  upon  the  judiciary  is  now  carried  to  the 
eztrane  of  the  assertion,  also  made  in  his  Buenos  Ayres  ppeech, 
that  for  more  than  thirty  years  the  courts  of  this  country  have 
exerdsed  their  powers  with  '^inexcusable  and  reckless  w*anton- 
neas  on  behalf  of  privil^e,"  and  against  the  interests  of  the 
people.  This  statement  is  no  mere  lapse  from  over  enthuflLasm, 
for  he  assures  us  that  he  makes  it  '^gravely  and  deliberately." 
We  have  in  him,  then,  an  ex-president  preaching  Socialism. 
For  this  attack  upon  our  judiciary  is  precisely  the  same  as  that 
which  has  been  continuously  for  years^  and  also  '^gravely  and 
deliberately/'  made  by  the  Socialists  as  the  basis  for  their  doc- 
trine that  the  Constitution  with  all  its  safeguards  should  be 
wiped  out.     Moreover,  the  instruments  of  destruction  which 

th^  advocate  as  the  most  efficient  to  accomplish  this  end  are 
precisely  the  same  Judicial  Recall  measures  that  are  urged 
by  Boosevelt 

An  Ex-Prbsidbnt's  ^'My  Remedy/^ 

Boosevelt  refers  to  the  Decision  Recall  as  a  newly  discovered 
remedy, — as  "My  Remedy," — although  it  was  thoroughly  dis- 
cussed and  unanimously  repudiated  in  the  Australian  Constitu- 
tional Convention  ten  years  before,  evidently,  he  ever  heard  of  it. 
It  was  rejected  as  manifestly  inconsistent  with  and  repugnant 
to  a  constitutional  form  of  government;  and  this,  too,  at  the 
same  time  that  the  enlightened  and  progressive  people  of  that 
entire  continent  adopted  a  constitution  modeled  in  all  its  essen- 
tial features  upon  that  of  this  country.^ 

In  an  editorial  in  the  Outlook  of  August  31, 1912,  Mr.  Roose- 
velt cites  the  L^al  Essays  of  James  B.  Thayer,  who,  in  his 
lifetime,  was  professor  in  the  Law  School  of  Harvard  Uni- 
versity; and  implies  that  Prof.  Thayer  is  authority  in  favor 
of  the  Judicial  Decision  Recall.  He  refers  to  Prof.  Thayer  as 
"Dean"  Thayer,  although  Prof.  Thayer  was  never  dean.  That 
position,  however,  is  now  occupied  by  Prof.  Thayer's  son,  Ezra 

18  See  address   on   "Constitution   and   Courts"    by   Justice   Rousseau   A. 
Burch.  of  the  Kansas  Supreme  Court,  March  80,  1912. 
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Ripley  Thayer,  who,  in  a  recently  published  article,  which  is 
a  most  scholarly  and  convincing  discussion,  has  met  and  an- 
swered all  the  essential  arguments  advanced  for  the  Recall  of 
Judicial  Decisions  and  has  proven  that  Mr.  Roosevelt  has  again 
indulged  in  an  erroneous  citation  of  authority.^®  Dean  Thayer 
says,  after  reviewing  Prof.  Thayer's  teachings: 

"Such  things  as  Mr.  Roosevelt's  proposal  and  the  state 
of  public  feeling  from  which  it  sprung  are  the  precise  evils 
against  which  Mr.  Thayer's  warnings  were  directed.   ♦   ♦   ♦ 

Among  the  evils  which  such  judicial  action  brings  in  its 
train  is  suspicion  of  other  decisions  involving  no  such  error 
and  needless  attacks  on  our  constitutional  system  to  secure 
ends  attainable  by  means  now  at  hand.  These  are  to  be 
expected  from  ardent  reformers  distinguished  for  courage 
and  acuteness  rather  than  sanity  or  patience,  whose  lack 
of  training  in  the  law  leaves  them  unaware  of  the  flexibility 
and  scope  of  our  existing  constitutional  machinery.    ♦    ♦    • 

Under  the  proposed  system,  the  form  of  a  constitutional 
limitation  remains,  but  it  is  binding  only  to  such  an  extent 
and  in  favor  of  such  persons  as  the  majority  of  voters 
may  choose.  The  citizen  thus  has  no  rights  which  the  legiB- 
lature  and  the  majority  acting  together  are  bound  to  re- 
spect" 

There  is  no  excuse  or  necessity  in  this  country  for  the  Recall 
of  Decisions.  One  of  the  chief  arguments  for  its  adoption  is, 
that  there  is  at  present  no  appeal  to  the  Federal  Supreme 
Court  from  the  decisions  of  state  courts  invalidating  statutes 
on  the  ground  that  they  are  repugnant  to  the  federal  constitu- 
tion, but  that  such  appeal  lies  only  when  state  courts  uphold 
state  statutes  against  the  claim  that  they  are  unconstitutional. 
This  deficiency,  which  has  been  long  recognized,  can  be  easily 
cured  by  changing  the  Judiciary  Act,  which  it  is  within  the 
power  of  the  Congress  to  do ;  and  such  change  is  favored  by  the 
American  Bar  Association  and  by  lawyers  generally. 

'Trbpondeeant  Opinion.'^ 

It  is  now  a  little  over  three  years  since  the  question  of  the  ex- 
tent of  the  police  power  of  the  state  was  discussed  by  tlie  Fed- 

19  "Recall  of  Judicial  Decisions,"  by  Ezra  Ripley  Thayer,  Dean  of  the  Law 
School  of  Harvard  University.  In  Le^al  Bibllofirraphy  of  March,  1913;  published 
also  aa  S.  D.  28,  CSrd  Congr.,  1st  Session. 
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tftil  Supreme  Court  in  the  case  of  Noble  State  Bank  v.  Haskell. 
Since  then,  two  sentences,  picked  out  of  that  decision  and  dis- 
connected with  their  context  or  application,  have  been  quoted  as 
supporting  every  extreme  theory  repugnant  to  the  fundamental 
principles  of  our  constitutional  (eastern  of  government  They 
have  been  the  solace  and  plaything  of  visionaries.  They  have 
been  put  forward  as  authoritative  support,  from  the  highest  ju- 
dicial tribunal,  of  every  political  vagary  which  has  been  ad- 
vanced since  they  were  uttered.  From  them  the  socialist  claims 
not  only  justification  for  his  creed,  but  also  a  promise  of  the  ef- 
fective accomplishment  of  his  ends,  and  this,  too,  by  the  instru- 
ments  by  which  he  has  said  he  would  work  out  those  ends ;  be- 
cause, under  his  construction,  they  would  compel  all  constitu- 
tional protection  to  property  to  yield  to  the  forces  of  a  "prepon- 
derant opinion."  The  pseudo-reformer  who  confounds  change 
with  progress  cites  these  excerpted  sentences  as  authority  in  fa- 
vor of  his  proposition  to  do  away  with  all  constitutional  safe- 
guards and  to  turn  every  judge  and  every  judicial  decision  over 
to  the  arbitrary  caprice  of  a  local  temporary  majority.  Every 
possible  change  in  the  administration  of  the  law  or  in  our  sys- 
tem of  government,  is  advanced  not  only  as  justifiable  but  as 
feasible  and  consistent  with  constitutional  law ;  because,  as  it  is 
alleged,  these  excerpts  extend  the  limits  of  the  police  power  as 
theretofore  established  and  make  the  police  power  of  the  re- 
spective states  without  limit  paramount  to  every  other  constitu- 
tional consideration. 

These  sentences  are,  in  the  words  of  Justice  Holmes,  who 
wrote  the  decision : 

"It  may  be  said  in  a  general  way  that  the  i)olice  power 
extends  to  all  the  great  public  needs.  It  may  be  put  forth 
in  aid  of  what  is  sanctioned  by  usage,  or  held  by  the  pre- 
vailing morality  of  strong  and  preponderant  opinion  to  be 
greatly  and  immediately  necessary  to  the  public  welfare."*^ 

I  have  often  thought  how  Justice  Holmes,  when  he  hears  the 
attempted  application  of  these  sentences,  must  yearn  to  divest 
himself  for  a  time  of  his  judicial  position,  which  prohibits  his 
answering  directly  the  many  distorted  misapplications  of  his 
sentences,  and  to  answer  personally  some  of  the  claims  which 

20  Noble  State  Bank  ▼.  Haskell,  219  U.  S.  104,  111. 
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are  made  with  regard  to  them.  I  venture  that  already,  if  we 
would  read  between  the  lines,  he  has  suggested  some  such  an- 
swer in  his  speech  before  Harvard  Law  Association  of  New 
York  about  a  year  ago  when  he  inveighed  against  any  policy 
founded  upon  an  unreasonable  misapprehension  of  the  signifi- 
cance of  fair  competition  in  business,  of  private  ownership  and 
of  private  investments.    He  said  :^ 

"We  are  apt  to  think  of  ownership  as  a  terminus,  not  as 
a  gateway;  and  not  to  realize  that,  except  the  tax  levied 
for  personal  consumption,  large  ownership  means  invest- 
ment, and  investment  means  the  direction  of  labor  toward 
the  production  of  the  greatest  returns,  return  that  so  far 
as  they  are  great  show  by  that  very  fact  that  they  consumed 
by  the  many,  not  alone  by  the  few.  If  I  might  ride  a  hobby 
for  an  instant,  I  should  say  we  need  to  think  things  in- 
stead of  words;  to  drop  ownership,  money,  etc.,  and  to 
think  of  the  stream  of  products,  of  wheat  and  cloth  and 
railway  travel.  When  we  do,  it  is  obvious  that  the  many 
consume  them;  that  they  now  as  truly  have  substantially 
all  there  is  as  if  the  title  were  in  the  United  States ;  that  the 
great  body  of  property  is  socially  administered  now;  and 
that  the  function  of  private  ownership  is  to  divine  in  ad- 
vance the  equilibrium  of  social  desires;  which  socialism 
equally  would  have  to  divine,  but  which  under  the  delusion 
of  self-seeking  is  more  poignantly  and  shrewdly  foreseen." 

What  Justice  Holmes  said  in  this  case  was  no  new  doctrine 

of  the  police  power,  nor  a  rule  extending  any  former  doctrine. 

In  the  opinion  denying  reargument,  he  protests : 

"The  analysis  of  the  police  power,  whether  correct  or  not, 
was  intended  to  indicate  an  interpretation  of  what  has 
taken  place  in  the  past,  not  to  give  a  new  or  wider  scope 
to  the  power.  "^ 

In  former  cases  the  Supreme  Court  speaking  through  Justice 
Holmes  and  through  Justice  Brewer,  had  said  what  was  intend- 
ed to  be  the  same,  and  to  have  the  same  application,  as  was 
stated  by  Justice  Holmes  in  this  case.     In  the  Lochner  case, 

Justice  Holmes  had  said  :^ 

"A  constitution  is  not  intended  to  embody  a  particular 
economic  theory,  whether  of  paternalism  and  the  organic 

21  Speech  before  Harvard  Law  Assn.,  of  N.  Y.,  Feb.  13,  1913;  S.  Doc.  No. 
1106,  62nd  Cong*..  3rd  Sess. 

22  Noble  State  Bank  v.  Haskell,  219  IT.  S.  680. 

23  Lochner  v.  N.  Y.,  198  U.  S.  45.  75-6. 
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relation  of  the  citizen  to  the  state  or  of  laissez  faire.  It  is 
made  for  people  of  fundamentally  differing  viewB,  and  the 
accident  of  oar  finding  certain  opinions  natural  and  famil- 
iar or  novel  and  even  shocking  ought  not  to  conclude  our 
judgment  upon  the  question  whether  statutes  embodying 
them  conflict  with  the  Constitution  of  the  United  States. 

^General  propositions  do  not  decide  concrete  cases.  The 
decision  will  dei>end  on  a  judgment  or  intuition  more  subtle 
than  any  articulate  major  premise.  But  I  think  that  the 
proposition  just  stated,  if  it  is  accepted,  will  carry  us  far 
toward  the  end.  Every  opinion  tends  to  become  a  law. 
I  think  that  the  word  liberty  in  the  Fourteenth  Amend- 
ment, is  perverted  when  it  is  held  to  prevent  the  natural 
outcome  of  a  dominant  opinion,  unless  it  can  be  said  that 
a  rational  and  fair  man  necessarily  would  admit  that  the 
statute  proposed  would  infringe  fundamental  principles  as 
they  have  been  understood  by  the  traditions  of  our  people 
and  our  law.  It  does  not  need  research  to  show  that  no 
such  sweeping  condemnation  can  be  passed  ui)on  the  stat- 
ute before  us.  A  reasonable  man  might  think  it  a  proper 
measure  on  the  score  of  health." 

Again,  with  reference  to  the  claim  that  a  woman's  peculiar 

physical  structure  and  duties  would  make  an  employment  in 

which  she  is  required  to  stand  for  long  hours  hazardous  and 

peculiarly  hazardous  to  her  as  a  woman,  Justice  Brewer  had 

said:^ 

"The  legislation  and  opinions  referred  to  in  the  margin 
may  not  be,  technically  speaking,  authorities,  and  in  them 
is  little  or  no  discussion  of  the  constitutional  question  pre- 
sented to  us  for  determination,  yet  they  are  significant  of 
a  widsspread  belief  that  woman's  physical  structure,  and 
the  functions  she  performs  in  consequence  thereof,  justify 
special  legislation  restricting  or  qualifying  the  conditions 
under  which  she  should  be  permitted  to  toil.  Constitution- 
al questions,  it  is  true,  are  not  settled  by  even  a  consensus 
of  present  public  opinion,  for  it  is  the  peculiar  value  of  a 
written  constitution  that  it  places  in  unchanging  form  lim- 
itations upon  legislative  action,  and  thus  gives  a  perma- 
nence and  stability  to  popular  government,  which  other- 
wise would  be  lacking.  At  the  same  time,  when  a  question 
of  fact  is  debated  and  debatable,  and  the  extent  to  which 
a  special  constitutional  limitation  goes  is  affected  by  the 
truth  in  respect  to  that  fact,  a  widespread  and  long  contin- 

24  MuUer  v.  OresTon,  208  U.  S.  412,  420-1. 


28 

ued  belief  concerning  it  is  worthy  of  consideration.  We 
take  judicial  cognizance  of  all  matters  of  general  knowl- 
edge." 

The  decision  in  the  case  of  Mviler  v.  Oregon  expressly  con- 
firms the  principle  and  the  holding  of  the  majority  decision  in 
the  case  of  Lochner  v.  New  York.  The  decision  in  the  Oklahoma 
case  of  Nohle  State  Bank  v.  Haskell  expressly  confirms  the 
principle  and  holding  in  both  these  former  cases^  and  in  others. 

The  question  there  was  as  to  the  police  power  of  the  State  of 
Oklahoma  to  regulate  banking  within  the  state  and  to  provide 
guaranties  under  the  authority  of  the  state  and  under  its  direc- 
tion against  the  insolvency  of  banks  organized,  maintained  and 
operated  with  the  sanction  and  under  the  authority  of  the  state. 
It  was  held  that  the  statutory  provision  for  compulsory  assess- 
ments, for  the  purpose  of  making  up  the  guaranty  fund  so  pro- 
vided to  be  paid  by  the  various  banking  institutions,  was,  un- 
der all  the  circumstances,  within  the  police  power  of  the  state. 

There  is  no  new  doctrine,  and  no  extension  of  the  formerly  ac- 
cepted doctrine,  of  the  police  power,  either  announced  or  in- 
tended to  be  announced  in  that  case.  There  is  therein  no  ex- 
pressed or  implied  holding,  or  promise  of  holding,  that  the  ques- 
tion of  the  constitutionality  of  a  statute  should  or  ever  could, 
in  any  municipal  community  within  the  jurisdiction  of  the  Fed- 
eral Constitution,  be  finally  decided  by  a  referendum  election 
of  the  citizens  of  that  community. 


Instances  op  Resulting  Abuses. 

Examples  are  apparent  of  the  disasters  which  might  result 
from  the  application  of  the  Judicial  Recall.  Take  the  well 
known  constitutional  provision  of  the  federal  and  all  state  con- 
stitutions that  private  property  shall  not  be  taken  for  public 
use  without  compensation.  Under  the  present  system,  any 
statute  which  had  this  effect  would  be  declared  invalid  by  the 
courts.  By  the  Recall  of  Decisions,  this  constitutional  safeguard 
could  be  eliminated  by  a  mere  vote  of  the  people  at  any  time  and 
under  any  circumstances.  They  could  vote  if  they  chose  that 
all  railroads,  or  any  particular  railroad,  that  all  lands  or  any 
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particular  pieces  of  land,  or  that  all  property  or  any  property 
now  held  in  private  ownership,  could  without  compensation,  be 
confiscated  to  the  state  for  general  public  benefit  and  even  for 
general  distribution.    This  means,  precisely, — socialism. 

Take  another  instance.  The  Bills  of  Rights  in  our  constitu- 
tions prohibit  the  interference  with  the  establishment  and  free 
exercise  of  religion.  If  any  community,  whether  it  be  a  city, 
county  or  state,  should  attempt  to  place  undue  restraint  or 
burdens  upon  one  religious  sect  as  against  another  by  a  statute 
acceptable  to  a  majority,  such  statute  would  be  invalid.  Thus, 
religious  liberty  is  now  vouchsafed  to  every  individual  and  to 
every  community  and  the  preservation  of  such  safeguard  is 
insured  so  long  as  constitutional  provisions  are  free  from  the 
results  of  temporary  or  local  prejudice  of  this  or  that  com- 
munity. But  this  protection  is  swept  away  by  the  application 
of  the  Judicial  Recall.  If  the  constitutional  provision  may  be 
suspended  or  disregarded  at  any  time  or  place,  or  as  to  any 
particular  statute,  by  a  mere  majority  vote,  then  any  locality, 
where  a  majority  of  the  voters  may  happen  to  be  of  one  religious 
sect,  may  pass,  either  by  direct  initiative  or  by  their  legislature, 
a  statute  oppressive  of  the  minority  and  the  same  majority  by 
popular  vote  are  given  the  power  to  say  that  the  constitutional 
prohibition  shall  be  ignored  as  to  such  statute.  ^ 

Accordingly,  whether  it  be  a  question  of  protection  of  re- 
ligious freedom  or  of  the  protection  of  the  property  or  liberty 
of  persons,  each  and  all  such  provisions  may,  under  the  Recall 
of  Decisions,  be  ignored  by  the  arbitrary  wdll  of  a  local,  tem- 
poTBjry  majority. 

These  are  practical,  probable  abusea  The  possible  abuses  are 
unlimited ;  for  the  very  essence  of  the  proposition  is  to  do  away 
with  restraint  and  with  safeguards,  and  to  make  the  statute- 
making  power  identical  and  coincident  with  the  x)Ower  to  de- 
clare its  validity  and  to  compel  its  enforcement. 


The  FALLiBiLrrr  of  Popular  Majorities. 

The  question-involved  is  not  whether  the  courts  make  mis- 
takes.   The  question  Ib,  Is  it  safe  to  deprive  the  courts  of  their 
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functions  and  to  turn  them  over  to  the  direct  vote  of  ma- 
jorities? Whether  it  be  true  or  not  that  the  public  would  be 
cautious  and  discriminating  in  the  exercise  of  this  power,  the 
fatal  objection  to  it  is,  as  well  stated  by  Prof.  Judson,  "not 
that  the  people  would  necessarily  be  unwise  in  its  exercise, 
but  because  its  existence,  whether  exercised  or  not,  would  be 
fatal  to  the  independence  of  our  judges/'^ 

Speaking  of  the  application  of  the  Recall  to  the  Judiciary, 
President  Lowell,  of  Harvard,  an  eminent  authority  upon  the 
history  and  science  of  government,  says : 

"If  a  judge  is  intended  to  render  decisions  that  will  be 
approved  by  the  people  at  large,  then  he  ought  to  be  re- 
called if  he  fails  to  do  so;  but  if  his  function  is  to  ad- 
minister justice  without  fear  or  favor,  the  recall  is  as 
much  out  of  place  as  the  decision  of  lawsuits  by  a  mass 
meeting  of  citizens.  The  laws  that  he  applies  ought  to 
be  consonant  with  public  opinion,  but  he  ought  to  decide 
cases  according  to  his  concience.  If  he  is  incompetent, 
corrupt,  or  in  any  way  unfit  for  his  high  office,  he  ought 
to  be  impeached  or  removed  after  trial  or  hearing."^ 

It  is  often  answered  that  the  good  sense  of  the  people  at  large, 
as  evidenced  by  their  voice  at  the  polls,  may  be  safely  relied 
upon.  This  was  not  the  judgment  of  the  framers  of  our  con- 
stitution; for  it  was  to  protect  against  the  probable  and  possi- 
ble errors  of  temporary  majorities  that  safeguards  were  written 
into  the  constitution.  Why,  up  in  Minnesota,  two  years  ago, 
the  country  members  of  the  legislature  caused  to  be  submitted 
to  the  voters  of  the  state  a  constitutional  amendment  providing 
that,  regardless  of  population,  certain  city  districts  should  not 
be  allotted  a  number  of  senators  in  excess  of  seven.  This  was 
known  as  the  "seven  senator"  measure  by  which  it  was  intended 
to  discriminate  in  favor  of  the  country  and  against  the  large 
cities  in  reapportioning  the  legislative  districts  under  the  last 
census.  The  two  localities  especially  attacked  were  those  rep- 
resented by  the  two  cities  of  St.  Paul  and  Minneapolia  Never- 
theless,  at  the  state  election,  the  seven-senator  amendment 
passed  in  St.  Paul  and  nearly  obtained  a  majority  in  Minne- 


25  The  Judiciary  and  the  People,  supra;  pagre  182. 

26  "Public  Opinion  and   Popular  Gfovernment;"   by  A.  Lawrence  LiOweU, 
Lonsrmans,  Green  &  Co.,  New  York,  1918,  pagre  148. 
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apolia  The  voters  of  those  two  districts  were  of  average  in- 
telligence and  yet  they  voted  in  favor  of  a  measure  directed 
especially  against  them.  That  it  was  not  adopted  by  the  entire 
state  was  due  to  the  mere  accident  that  the  country  districts 
happened  to  vote  against  it 

In  Oregon  the  attempts  at  the  recall  of  officers,  judicial  and 
executive,  have  shown  that  the  real  motive  and  purpose  of  the 
recall  have  been  based  upon  sectional  or  partisan  differences, 
and  that,  no  matter  what  the  formal  charges  might  be,  in  most 
instances  the  real  basis  of  the  recall  has  been  a  prejudice  ar- 
tificially worked  up  against  the  incumbent  and  the  desire  of 
another  candidate  to  take  his  place.^  The  recall,  moreover,  is 
exercised,  as  shown  by  the  Weller  case  in  San  Francisco  and 
in  other  instances,  not  by  a  majority,  but  by  a  small  minority 
of  the  voters.  This  so-called  "progressive"  measure  has  brought 
us  back,  in  all  states  where  the  recall  has  been  applied,  to  the 
evils  experienced  in  ancient  Greece,  as  described  by  Aristotle, 
under  the  old  system  of  ostracism  by  popular  vote,  in  exercis- 
ing which  the  people  "did  not  look  to  the  interests  of  the  com- 
munity, but  used  ostracism  for  party  purposea"     As  stated 

by  Plutarch:^ 

"The  ostracism  was  instituted  not  so  much  to  punish  the 
offender  as  to  mitigate  and  pacify  the  violence  of  the 
envious,  who  delighted  to  humble  eminent  men,  and  who, 
by  fixing  this  disgrace  upon  them,  might  vent  some  part 
of  their  rancor.'' 

The  independence  of  the  judge  should  not  be  assailed  by  mak- 
ing him  at  any  time  directly  controlled  by  or  answerable  to  a 
majority  of  those  who  may  assume  to  pass  upon  him  or  his 
decisiona  -The  protective  features  of  our  constitution  should 
not  be  replaced  by  measures  which  allow  the  makers  of  a  stat- 
ute the  privilege  of  dictating  as  to  its  enforcement.  Our  pres- 
ent system  of  government  by  law  should  not  be  replaced  by  a 
system  of  government  by  men.  Judges  should  be  the  independ- 
ent servants  of  the  law.  Judges  and  the  entire  judiciary  should 
be  maintained  and  supported  only  as  servants  of  the  law ;  their 
persons,  their  office  and  their  decisions  should  be  kept  free 

27  "Operation  of  the  KecaU  In  Oregron/*  hy  James  G.  Barnett;  American  Po- 
Utical  Science  Review,  February,  1912. 

28  Life  of  Themistocles,  quoted  in  White's  "Liegral  Antiquities/'  supra. 
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from  the  influence  of  passion  or  prejudice;  much  more  should 
they  be  kept  free  from  the  arbitrary  control  of  temporary  or 
local  majorities.  A  judge  should  be  free  to  act  independently, 
and,  as  said  by  Chief  Justice  Marshall,  "with  nothing  to  con- 
trol him  but  God  and  his  conscience."  He  should  at  all  times 
be  free  to  heed  the  admonition  given  by  Moses  to  the  Judges  of 
the  Israelites  :^ 

"Ye  shall  not  respect  persons  in  judgment,  but  ye  shall 
hear  the  small  as  well  as  the  great;  ye  shall  not  he  afraid 
of  the  face  of  man;  for  the  judgment  is  God's." 

Our  judges  should  be  left  free  to  live  up  to  the  ideal  of  the 

just  man,  who,  in  the  words  of  Horace,*^ 

"Firm  in  the  consciousness  of  right,  disdains,  with 
equanimity,  the  frowns  of  a  tyrant  and  the  clamors  of  a 
mob." 

Conclusion. 

In  closing,  let  me  say,  gentlemen,  that  I  appreciate  how  little 
there  is  in  what  I  have  said  which  is  new,  or  even  instruc- 
tive, to  these  representative  members  of  your  State  Bar.  As 
I  have  said,  I  am  not  here  to  instruct  you  upon  constitutional 
law.  A  lawyer  instinctively  reads  or  listens  to  the  modem 
advocacy  of  the  judicial  recall  with  a  smile  of  contempt  at  the 
attacks  directly  or  indirectly  made  ui)on  our  system  of  consti- 
tutional government.  But  the  lawyers  of  this  bar  and  of  the 
bar  of  the  nation  have  been  altogether  too  content  to  pass  by 
these  attacks  with  only  a  smile,  and  to  view  the  present  agi- 
tation for  the  judicial  recall  as  a  mere  wave  of  error  against 
which  the  ultimate  good  sense  of  the  electorate  would  insure 
safety.  But  the  average  voter,  even  the  more  intelligent  voter, 
absorbed  in  his  every  day  profession,  business  or  occupation, 
has,  as  a  rule,  not  the  protection  against  false  doctrines  touch- 
ing our  constitutional  i^stem  which  your  training  as  lawyers 
may  have  given  to  you.  He  has  not  generally  at  his  command 
the  fund  of  knowledge,  somewhat  technical  in  its  nature,  with 
which  one  having  a  legal  training  meets  and  answers  instantly 
to  his  own  satisfaction  the  insidious  and  enticing,  but  alto- 

29  Deut.  1,  17. 

80  Odes.- Book  III.  S. 
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gether  falae,  statements  and  innuendoes  which  are  the  instru- 
ments of  the  propaganda  of  this  fallacy. 

The  active  opposition  to  this  misleading  propaganda  has  been 
too  much  limited  to  the  forum  of  the  lawyers.  Its  expression 
has  been  confined  too  much  to  the  parlance  of  lawyera  The 
issues  involved  have  been  viewed  too  much  as  questions  of 
politics  or  of  the  personal  policies  of  advocates.  My  discussion 
before  you  has  been  not  so  much  to  you,  as,  through  you,  to 
the  voting  citizenship.  It  is  our  duty  as  lawyers  to  make  every 
voter  within  our  reach  realize  the  subtle  menace  of  the  ad- 
vocacy of  the  Judicial  Recall,  to  expose  the  arguments  which 
are  advanced  in  its  favor,  and  to  demonstrate  in  a  practical, 
intelligible  way  its  inadvisability  and  its  dangers  to  the  safe- 
guards which  were  established  to  protect  the  rights  of  life, 
liberty  and  property  of  every  citizen.  The  arguments  which 
are  advanced  for  the  judicial  recall,  are,  as  we  well  know,  self- 
answering.  But  it  avails  little  that  you  or  I  know  that.  That 
fact  must  be  known  and  recognized  by  the  voters.  They  have 
a  right  to  know  it ;  and  they  have  a  right  to  know  it  from  you. 
It  is  the  duty  of  every  one  of  you,  of  every  one  of  us,  to  see 
to  it  that  the  fact  be  brought  home  to  every  voter,  that  the 
arguments  presented  for  the  judicial  recall  are  pure  fallacies, 
that  these  measures  are  not  progressive,  that  they  are  not 
remedial,  nor  constructive,  but  that  they  are  subversive  of 
every  public  and  private  right  and  interest  which  our  Consti- 
tutional Government  was  established  to  safeguard. 

GENERAL    NOTE. 

A  detailed  discussion  of  the  argnments  for  and  against  the  Judicial  Recall  meas- 
nres  is  not  here  attempted.  For  further  and  more  full  treatment  of  the  question 
see,  in  addition  to  other  discussions  cited,  (1)  '*The  Recall  of  Judges,"  address  be- 
fore Minnesota  State  Bar  Association,  given  June  19,  1911,  published  as  S.  D.  049, 
e2nd  Congress,  2nd  Session;  (2)  "The  Judicial  Recall — A  Fallacy  Repugnant  to 
Constitutional  Government;"  in  Annals  American  Acadeniy  of  Political  and  Social 
Science,  September,  1912;  published  as  S.  D.  892,  62nd  Congress,  2ud  Session;  (3) 
"The  Judiciary  as  the  Servant  of  the  People;"  address  before  Tennessee  State  Bar 
Association,  June  26,  1913;  published  In  pamphlet  form  for  circulation  the  latter 
being  a  revision  from  the  commencement  address  before  the  graduating  class  of  the 
Law  School  of  the  University  of  South  Dakota,  given  at  Vermillion,  S.  D.,  June  11, 
1913;  (4),  "The  Recall  of  Constitutional  Safegruards;"  annual  address  before  the 
Oklahoma  State  Bar  ABaociation,  at  Oklahoma  City,  Dec.  29,  1913,  also  printed 
for  circulation. 

A  useful  bibliography  on  the  subject  Is  attached  to  the  1918  report  of  the 
American  Bar  Association  Committee  to  Oppose  the  Judicial  Recall.  Copies  of  this 
report,  with  several  representative  arguments  against  the  Judicial  Recall  by  Presi- 
dent Butler,  Dean  Thaver,  William  Hornblower,  Senator  Sutherland,  and  others, 
will,  on  request,  be  mailed  to  any  address  by  the  Chairman  of  the  Committee,  1006 
Met.  Life  Bldg.,  Minneapolis,  Minn. 

For  references  to  arguments  both  for  and  against,  with  extensive  bibliography, 
see  the  "Recall"  number  of  Debaters'  Handbook  Series,  complied  by  E.  M.  Phelps, 
published  1013,  by  H.  W.  Wilson  &  Co.,  White  Plains,  N.  Y.,  formerly  of  Minne- 
apolis, Minn. 
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Members  of  the  North  Carolina  Bar: 

We  are  confronted  today  with  a  persistent  complaint  and  criti- 
cism of  the  government  under  which  we  live  and  with  a  widespread 
cry  for  changes  in  its  administration  and  in  its  form  which  are,  io 
fact,  revolutionary  in  their  nature.  I  have,  therefore,  thought  it  might 
be  pertinent  to  consider  the  nature  of  the  sources  of  some  of  the 
prevalent  attacks  upon  our  Constitution;  to  review  the  methods  of 
their  advocacy;  and  to  point  out  the  real  significance  of  certain 
changes  in  our  fundamental  law  which  are  proposed,  under  the  false 
guise  of  remedial  reforms. 

The  Propaganda  of  Unrest. 

Over  80  years  ago  (1833),  in  a  speech  made  in  the  U.  S.  Senate, 
Daniel  Webster  said: 

"There  are  persons  who  constantly  clamor.  They  complain 
of  oppression,  speculation  and  pernicious  influence  of  accumu- 
lated wealth.  They  cry  out  loudly  against  all  banks  and  corpora- 
tions and  all  means  by  which  small  capitalists  become  united  in 
order  to  produce  important  and  beneficial  results.  They  carry 
on  mad  hostility  against  all  established  institutions.  They  would 
choke  the  fountain  of  industry  and  dry  all  streams.  In  a  country 
of  unbounded  liberty,  they  clamor  against  oppression.  In  a 
country  of  perfect  equality,  they  would  move  heaven  and  earth 
against  privilege  and  monopoly.  In  a  country  where  property 
is  more  evenly  divided  than  anywhere  else,  tiiey  rend  the  air 
shouting  about  agrarian  doctrines.  In  a  country  where  wages 
of  labor  are  high  beyond  parallel,  they  would  teach  the  laborer 
that  he  is  but  an  oppressed  slave." 

The  propaganda  of  unrest  is  always  with  us.  At  recurring  in- 
tervals it  emerges  with  increased  activity  and  intensity.  It  is  di- 
rected at  one  time  at  abuses  of  our  social  system ;  at  another  time  at 
prevailing  economic  conditions;  and  at  another  time  against  the  ad- 
ministration of  some  department  of  our  government.  At  no  time  in 
the  history  of  this  nation  have  the  disciples  of  discontent,  the  oppo- 


nents  of  existing  institutions,  been  more  active  in  their  clamors  for 
change,  than  at  the  present  time.  Tlie  varied  forces  of  unrest  are 
today  combined,  in  what  seems  to  be  a  tacit  alliance,  the  purpose  and 
effect  of  which  is  to  create  and  encourage  among  the  people  of  the 
nation  a  prevalent  sentiment  of  dissatisfaction  with  the  administra- 
tion of  justice  and  to  spread  a  feeling  of  discontent  and  distrust  of 
the  judicial  departments  of  our  governments,  national  and  state.  The 
movement  extends  even  to  a  reckless  attack  upon  our  system  of  gov- 
ernment. To  such  an  extent  have  these  disturbing  influences  been 
exerted,  that  there  has  been  brought  about  a  widespread  demand,  not 
merely  for  reforms  for  existing  evils  which  are  feasible  and  consistent 
with  our  present  form  of  government, — but  a  demand,  based  some- 
times upon  a  deep-seated  conviction,  for  a  change  in  the  form  of  our 
government.  The  cry  is  that,  on  account  of  the  retention  of  consti- 
tutional restraints  upon  the  legislative  branch  of  the  government  and 
upon  the  direct  and  untrammeled  power  of  the  voters  to  have  en- 
forced, as  spoken  by  any  temporary  or  local  majority,  the  arbitrary 
will  of  the  voters, — our  constitutional  democracy  is,  in  theory  and  in 
fact,  undemocratic.  We  are  told  that  the  republican  representative 
system  of  government,  established  under  our  American  Constitution, 
should  be  replaced  by  a  government  of  pure  democracy. 

However  enticing  may  be  the  general  terms  in  whidi  such  a 
clamor  is  put  forth,  its  real  significance  can  be  understood  only* by  a 
statement  in  plain  terms  of  the  revolutionary  nature  of  the  doctrines 
advanced  and  of  the  disastrous  results  which  may  follow  upon  their 
application.  This  new  doctrine  means  nothing  else  than  the  elimina- 
tions from  our  constitutions,  federal  and  state,  of  the  express  limita- 
tions therein  contained  upon  the  legislative  branch  of  the  government 
and  upon  the  enforcement,  at  any  time  or  place,  of  the  will  of  popular 
majorities.  It  means  the  elimination  from  our  system  of  government 
of  judicial  functions.  It  means  the  destruction  of  those  safeguards 
to  the  rights  of  personal  liberty  and  of  property  which  can  ^ot  be 
vouchsafed  to  any  citizen  under  any  government  whose  constitution 
does  not  embody  the  principles  of  the  Bill  of  Rights ;  nor  under  any 
government  which  does  not  guarantee  the  enforcement  of  those  fun- 
damental rules  of  conduct,  as  binding  upon  the  legislative  and  the 


popular  will,  by  an  independent  judiciary  whose  primary  function  is 
to  declare  statutes  invalid  which  contravene  the  fundamental  law. 

Those  who  thus  attack  our  present  system  of  government  pre- 
tend to  offer  a  remedy  for  all  existing  evils  in  their  proposal  to  estab- 
lish the  judicial  recall,  in  the  form  of  the  recall  of  judges  or  of  Ae 
recall  of  judicial  decisions,  by  referendum  ballot.  In  fact,  however, 
their  so-called  "remedy"  is  neither  remedial  nor  constructive  nor  pro- 
gressive. It  has  only  the  effect  of  reverting  to  the  supreme,  unre- 
strained dominance  of  popular  caprice  and  passion.  It  eliminates 
those  safeguarding  checks  which,  under  our  system- of  government, 
allow  the  enforcement  only  of  the  deliberate,  impassionate  judgment 
of  the  voters  and  which  compel  a  distinction,  so  far  as  enforcement 
is  concerned,  between  the  deliberate,  well-<onsidered  judgment  of  the 
voters  and  the  expression  of  mere  temporary  popular  whim.  A  con- 
stitutional safeguard  means  nothing  without  an  established  means 
of  its  enforcement.  Such  intervention  can  be  exercised  only  by  a 
tribunal  which  is  independent  and  whose  final  decrees,  impartially  and 
fearlessly  spoken,  shall  be  enforced.  The  subjection  of  judges  to  an 
arbitrary  recall  by  popular  vote  is  only  an  indirect  method  of  de- 
stroying the  independence  of  the  judiciary  and  of  the  essential  func- 
tion of  that  department  of  the  government.  The  submission  of  judi- 
cial judgments  to  a  popular  referendum  ballot  is  a  destruction  of  the 
judicial  function  and,  at  the  same  time,  a  destruction  of  the  constitu- 
tional safeguards  which  it  is  the  duty  of  the  judiciary  to  enforce. 

The  subversive  character  of  this  new  cult  can  be  best  understood 
by  a  brief  examination  of  the  sources  from  which  it  originates  and 
of  the  methods  of  its  advocacy.  I  do  not  refer  to  those  students  of 
our  institutions  who,  considering  existing  evils  in  the  administration 
of  justice,  are  working  out  reforms,  constructive  in  their  nature  and 
consistent  with  our  present  system  of  government.  In  this  really  pro- 
gressive method  of  reform  the  bench  and  bar  of  the  entire  country 
are,  for  the  most  part,  united.  I  refer  to  those  who  con- 
found "change"  with  "progress,"  who  indulge  in  wanton  and 
even  malignant  attacks  upon  our  present  system  of  consti- 
tutional government  as  a  ground  for  advocating  a  complete  change 
in  our  Constitution,  or  as  a  ground  for  the  establishment  of  sub- 


vcrsive  changes,  under  the  guise  of  remedies,  such  as  those  embodied 
in  the  judicial  recall.  To  a  great  extent  these  attacks  upon  our 
present  system  have  degenerated  into  a  poisoning  of  popular  senti- 
ment against  our  present  constitutional  government.  To  the  student 
who  has  learned  to  distinguish  between  truth  and  untruth,  these  at- 
tacks bring  only  a  shock  to  his  sense  of  decency.  To  many  of  the 
masses,  however,  tmtaught  in  the  science  of  government,  they  inten- 
sify discontent  with  existing  institutions  and  induce  them  to  resort 
to  any  change,  however  destructive  of  their  interests,  which  may  be 
suggested  as  a  panacea. 

The  profession  of  muckraking  is  now  extended  to  attacks  upon 
our  Federal  Constitution.  In  view  of  the  fact  that  a  prominent 
member  of  your  state  bar,  in  a  recent  address,  avowedly  directed  to 
the  citizenship  of  this  entire  nation,  has  deemed  it  consistent  with  his 
high  judicial  position  to  attempt  to  hold  up  to  derision  our  American 
Constitution,  I  have  deemed  it  proper,  in  complying  with  your  re- 
quest to  address  you  on  some  subject,  that  I,  as  a  citizen  of  the  United 
States  and  as  a  member  of  the  American  bar,  should  take  advantage 
of  this  opportunity  (in  the  most  kindly  spirit,  let  me  say,  so  far  as 
pers<»is  or  personalities  are  involved,  but  unflinchingly,  so  far  as  con- 
clusions necessarily  follow  from  the  printed  record  of  the  facts) — at 
this  time  and  place  to  make — ^what  might  be  termed — some  "deduc- 
tions at  the  source." 

Our  Constitution  a  Scientific  Model. 

It  is  not  my  purpose  here  to  attempt  a  defense  of  our  constitu- 
tional system  of  government.  In  contrast,  however,  with  the  meth- 
ods of  attack  which  I  shall  outline,  let  me  here  briefly  note  that  the 
American  Constitution,  with  its  established  functions  of  the  judicial 
department,  is  in  fact,  and  has  become  recognized  as  such  throughout 
the  world,  the  foremost  scientific  model  of  fundamental  law. 

The  history  of  the  advance  of  civilization  has  been  the  history 
of  the  emergence  of  the  judicial  conscience  from  the  malignant  influ- 
ence of  oppressive  interference.  The  Babylonians,  over  2^000  years 
before  the  Christian  Era,  had  the  recall  of  judges  and  the  recall  of 
decisi(»is  by  the  exercise  of  the  tyranny  of  monarchy.    Under  the 


pure  democracy  of  ancient  Greece,  through  the  system  of  ostracism, 
was  exercised  the  judicial  recall  in  both  its  forms.  So,  under  die 
unlimited  democracy  of  the  Roman  Republic,  the  referendum  ballot 
was  used  to  inflict  banishment  or  death  upon  the  judges  or  to  over- 
rule their  decisions.  The  transition  from  comparative  barbarism  in 
govenmiental  affairs,  from  the  tyrannies  of  monarchy  and  of  democ- 
racy which  brought  disgrace  and  disaster  to  the  governments  of  old, 
to  an  enlightened  recognition  by  all  classes  of  the  necessity  of  a  re- 
establishment  of  the  judicial  function,  began  when  the  English  people 
wrested  our  Bill  of  Rights  from  King  John  at  Runnymede.  But 
that  was  only  the  first  step ;  for  it  took  centuries  to  bring  home  to  the 
advancing  English  civilization  the  fact  that  Bills  of  Rights,  no  matter 
how  assertive  of  the  inalienable  rights  of  the  individual  against  the 
injustice  and  oppressions  of  the  tyranny  of  arbitrary  control,  were 
futile  to  effect  protection  without  the  independence  of  that  depart- 
ment by  the  proper  exercise  of  whose  functions  they  might  be  en- 
forced. Such  power  of  enforcement  was  lacking  until  the  beginning 
of  the  18th  century;  because,  prior  to  that  time,  the  English  sovereign 
reserved  and  exercised  the  power  of  arbitrary  recall  of  any  judge, 
and  judicial  judgments  were  subject  to  the  election  of  the  sovereign. 
The  statute  of  William  III,  however,  enacted  nearly  a  century  before 
the  adoption  of  our  Federal  Constitution,  established  in  English  juris- 
prudence the  principle  that  the  members  of  the  judiciary,  during  the 
term  of  office  for  which  they  were  selected,  should  be  independent 
judges  of  the  law  and  not  the  servile  tools  of  either  a  monarchial  or 
popular  sovereignty;  that  their  judgments  when  rendered  should  be 
enforced  as  the  law,  at  least  as  the  law  of  the  case;  and  that  their 
recall  or  that  of  their  judgments  should  not  be  accomplished  by  hue 
and  cry  spread  among  the  people  to  influence  the  results  of  a  refer- 
endum election,  the  possibility  of  which,  if  recognized  by  law,  always 
stands  as  a  menace  to  the  justness  and  independence  of  the  judge 
and  of  his  judgments. 

The  Unfettering  of  the  Judicial  Conscience. 

It  took  centuries  even  to  begin  this  revolt  from  barbarism.     It 
took  still  further  centuries  to  establish  the  principle  of  an  independent 
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judiciary  as  a  requisite  to  the  most  enlightened  system  of  jurispru- 
dence ever  known  in  the  history  and  science  of  government.  In  the 
two  centuries  following,  it  was  by  the  enforcement  of  this  principle 
that  meaning  and  efEcacy  were  given  to  the  fundamental  doctrine  of 
individual  liberty  embodied  in  the  same  Bill  of  Rights  which  is  written 
into  our  own  Federal  Constitution,  and  made,  by  the  same  instru- 
ment, the  supreme  law  of  the  land  controlling  upon  all  judges,  state 
and  federal;  and  which  has  become  also  a  part  of  every  state  con- 
stitution since  formulated. 

It  was  under  this  establishment  of  effective  protection,  not  merely 
theoretical  protection,  of  the  individual  and  of  the  minority  against 
the  arbitrary  caprice  and  oppression  of  local  or  temporary  majorities, 
that  has  made  stability,  efficiency,  security  of  Ufe,  liberty  and  prop- 
erty of  persons  and  of  minorities,  prosperity  and  enlightenment  of 
its  citizens,  the  characteristic  features  of  the  government  of  this  the 
greatest  republic  in  the  world's  history.  It  is  these  scientific,  prac- 
tical and  effective  features  of  our  system  of  government  which  have 
made  it  the  model  for  all  modem  governmental  reorganizations  and 
have  made  our  Constitution  and  the  government  administered  under 
it  the  objects  of  admiration  and  even  marvel  of  the  masters  of  the 
science  of  government.  Gladstone  characterized  our  Constitution  as 
expounded  by  Marshall,  "the  most  wonderful  work  ever  struck  off 
at  a  given  time  by  the  brain  and  purpose  of  man."  Bryce,  the  great- 
est modem  student  and  authority  upon  constitutional  government, 
terms  ours,  as  "the  first  tme  federal  state  founded  on  a  complete  and 
scientific  basis." 

Lord  Brougham,  referring  to  our  Constitution,  said : 

"The  power  of  the  Judiciary  to  prevent  either  the  State 
legislature  or  Congress  from  overstepping  the  limits  of  the  Con- 
stitution is  the  very  greatest  refinement  in  social  quality  to  which 
any  set  of  circumstances  has  ever  given  rise,  or  to  which  any 
age  has  ever  given  birth." 

The  English  historian,  John  Morley,  referring  to  the  opinion 
of  the  world's  students  of  government  and  their  attitude  towards 
our  Constitution,  said : 
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Everybody  praises  the  American  Constitution  these  days.'* 


Lord  Salisbury  said,  in  1882: 

''I  confess  I  do  not  often  envy  the  United  States,  but  there 
is  one  feature  in  their  institutions  which  appears  to  me  the  sub- 
ject of  the  greatest  envy — their  magnificent  institution  oi  a 
Supreme  Court.  In  the  United  States,  if  Parliament  passes  any 
measure  inconsistent  with  the  Constitution  of  the  country,  there 
exists  a  court  which  will  negative  it  at  once,  and  that  gives  a 
stability  to  the  institutions  of  the  country  which,  under  the  sys- 
ter  of  vague  and  mysterious  promises  here,  we  look  for  in  vain." 

If  Lord  Salisbury  says  this  of  the  English  system,  what  refriy 
would  he  make  to  one  who  holds  up  to  you  as  models,  above  our  own, 
the  judicial  systems,  not  only  of  England,  but  of  France  and  Ger- 
many? The  French  and  German  are  systems  still  more  ''of  vague 
and  m3rsterious  promises,"  for  the  very  reason  that  they  are  based 
to  a  still  greater  extent  up<m  a  disregard  for  precedents.  A  govern- 
ment of  law  cannot  exist  where  the  only  basis  for  arriving  at  the  con- 
clusions of  fact  and  of  law  in  a  litigated  case  or  in  a  criminal  prose- 
cution is  the  mere  passing  impulse  of  the  triers  with  reference  to  what 
they  may  deem  to  be  the  merits.  One  might  as  well  commend  to  us 
the  system  of  Mexico.  There  is  a  government,  the  administration  of 
which  is  not  hampered  by  any  regard  for  precedents,  nor  by  any  re- 
gard for  a  constitution,  much  less  by  any  regard  for  constitutional 
limitations.  There  is  a  government  administered  without  the  inter- 
vention of  any  judicial  ftmctions,  usurped  or  otherwise.  In  Mexico 
they  are  not  bothered  witii  precedents,  nor  even  with  any  system  of 
prcxnises  of  protection  to  life,  liberty  and  property,  either  expressly 
written  or  vague  and  mysterious.  The  condition  in  Mexico  is  the 
logical  result  of  the  elimination  of  constitutional  protection  and  of 
the  debasement  of  the  judicial  function.  To  such  a  goal  would  the 
revilers  of  our  American  Constitution  and  judiciary  turn  the  people  of 
this  Nation.  Justice,  equality  and  consistency  in  the  administration  of 
law,  protection  for  the  established  rights  of  life,  liberty  and  property 
require  that  all  magistrates  should  act  with  a  proper  regard  for  prece- 
dents. 

Shall  we  replace  our  present  constitutional  democracy  with  a 
democracy  which  has  no  enforceable  Bill  of  Rights;  which  has  no 
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stable,  sure,  consistent  or  equally  administered  constitutional  protec- 
tion for  the  individual  as  to  his  life,  liberty  or  property?  Shall  we 
destroy  that  stability  of  our  institutions  which,  as  Lord  Salisbury 
said,  is  protected  by  the  exercise  of  judicial  functions  as  they  are 
established  under  our  Constitution  ?  Shall  we,  by  making  the  will  of 
the  legislature  enforceable  upon  the  demand  of  a  popular  majority, 
destroy  constitutional  protection  and  make  our  system  of  govern- 
ment also  a  mere  "system  of  vague  and  mysterious  promises"  ? 

All  this  we  do  as  soon  as  we  consent  to  subject  judges  or  judicial 
judgments  to  a  referendum  election. 

The  Wanton  Attacks  of  Muckrakers. 

In  contrast  with  these  views  of  our  Constitution  held  by  schol- 
ars of  authority,  let  us  consider  the  view  represented  by  certain 
classes  of  our  citizens  who,  by  muckraking  processes,  work  upon 
the  misguided  prejudices  and  discontents  of  the  elements  of  unrest, — 
those  agitators  who  have  become  purveyors  of  error  and  all  of  whom 
are  shouting  for  the  judicial  recall. 

The  Socialist  Muckraker. 

The  most  consistent,  the  most  logical  opponent  of  our  Constitu- 
tion is  the  Socialist.  He  is  the  foremost  of  its  antagonists,  the  first 
in  priority  of  time,  the  most  active  and  the  most  persistent.  The 
Socialist,  however,  frankly  admits  that  it  is  a  part  of  his  social  and 
political  creed  to  destroy  our  Constitution  and  our  government,  and 
to  do  away  with  all  rights  of  private  property,  and,  indeed,  with  all 
rights  so  far  as  safeguarded  by  constitutional  provision.  He  frankly 
avows  that  among  the  barriers  between  socialism,  on  the  one  hand, 
and  an  orderly  government  with  constitutional  safeguards,  upon  the 
other,  the  first  that  must  be  broken  down  is  the  present  established 
authority  of  the  judiciary  to  render  unenforceable  any  statute  which 
C(Mitravenes  the  express  protections  of  the  Constitution.  He  would 
wipe  out  these  barriers,  if  possible,  by  repeal  of  the  Constitution 
itself;  and,  until  such  repeal  shall  be  accomplished,  he  would  destroy 
constitutional  protection  by  eliminating  all  power  of  its  enforcement 
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In  other  words,  he  would  justify  any  attack  upon  the  judiciary,  on  the 
ground  that  the  courts  have  stolen,  by  usurpation,  from  the  people, 
the  power  to  determine  finally  as  to  the  constitutionality  of  a  legisla- 
tive enactment.  It  is  significant  that  the  instrument  which  the  so- 
cialists would  use  for  this  revolutionary  change  is  the  judicial  recall. 
The  modem  advocacy  of  the  judicial  recall  measures  sprang  from 
socialism.  The  present  socialist  labor  party  was  the  first  political 
party  in  America  to  demand  the  recall.  The  judicial  recall  measures 
are  essentially  mere  instruments  of  socialism.  As  stated  by  the 
leading  organ  of  the  socialists — "The  appeal  to  (T). Reason," — 
q>ealdng  of  the  judicial  recall: 


"It  is  the  means  whereby  the  people  will  be  enabled  to 
inaugurate  Socialism,  and  after  that  is  done  they  may  secure 
democracy  in  industry.' 
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So  the  socialists  inveigh  against  the  Constitution  and  against  the 
judiciary.  It  is  the  platform  of  the  National  Socialist  Party  which, 
after  the  recall  plank,  urges  the  abolition  of  the  power  of  the  courts 
to  declare  statutes  unconstitutional  and  claims  that  this  power  has 
been  usurped  by  the  courts.  The  same  platform  further  declares  that 
these  measures — that  is  the  recall  measures  and  the  abolition  of  the 
functions  of  the  courts, — 
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are  but  a  preparation  of  the  workers  to  seize  the  whole  powers 
of  government  in  order  that  they  may  thereby  lay  hold  of  the 
whole  system  of  socialized  industry  and  tlius  come  to  their  right- 
ful inheritance." 


Keep  these  facts  in  mind  when  you  are  told  by  others,  who 
know  or  ought  to  know  better,  that  the  powers  exercised  by  our 
courts  have  been  "arrogated"  to  or  "usurped"  by  the  courts  them- 
selves ;  and  when  you  are  urged  to  wrest  from  the  courts  their  chief 
functions  and  to  turn  over  to  the  people  the  direct  control  of  judges 
or  the  direct  adjudication  of  constitutional  questions. 
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Allies  of  Socialism. 

But  the  Socialist  is  to  be  commended  in  his  attacks  upon  the 
Constitution  as  compared  with  the  less  frank,  the  subtle  and  insidious 
attacks  indulged  in  by  those  who  either  know,  or  ought  to  know, 
better. 

Aristotle  defined  a  demagogue  as  one  who  catered  to  the  preju- 
dices of  the  people  by  attacking  existing  institutions,  and  particu- 
larly the  judges  and  other  magistrates,  and  urging  more  power  for  the 
people  to  be  expressed  by  popular  majorities,  although  leading  to  a 
non-constitutional  democracy  of  a  sort  which  is  analogous  to  a 
tyranny. 

Aristotle's  definition  applies  today  to  many  conspicuous  advo- 
cates of  the  judicial  recall,  some  of  whom  I  shall  mention. 

Ex-President  Roosevelt  has  demonstrated  that  he  is  afflicted  with 
an  incurable  ^'idiosyncrasy"  for  all  legal  and  constitutional  questions. 
He  has  just  been  telling  the  citizens  of  the  South  American  Republics, 
whose  governments  are  modeled  upon  our  own,  that  our  constitu- 
tional system  of  government  is  wrong  and  that  the  prime  function 
of  our  courts  is  performed  only  through  usurpation  of  judicial  power. 
In  his  speech  the  other  day  at  Buenos  Ayres  he  alligned  himself  with 
the  socialists  who  advocate  the  destroying  of  constitutional  safe- 
guards and  then  the  wresting  from  owners  of  all  holdings  of  private 
property.  The  socialists,  however,  are  logical  in  their  position;  be- 
cause they  say,  that  the  judicial  power  to  enforce  these  constitutional 
safeguards  was  usurped  by  the  courts,  and  that  the  right  of  private 
ownership  of  property  is  a  right  stolen  or  usurped  from  the  people 
as  a  whole;  and,  therefore,  that  the  power  of  enforcement  of  those 
safeguards  and  the  right  of  ownership  of  private  property  are  a  power 
and  a  right  which  neither  any  citizen  or  the  entire  citizenship  is 
botmd  to  respect.  * 

Roosevelt  allied  himself  with  the  socialists,  advancing  the  doc- 
trine which  is  a  creed  of  socialism,  when  he  said,  at  Buenos  Ayres, 
that  the  power  at  present  exercised  by  our  courts  to  preserve  and 
enforce  constitutional  safeguards  is  a  power  "arrogated"  to  and 
"usurped"  by  the  courts  themselves.  He  further  allied  himself  with 
the  socialist  method  of  muckraking  our  constitution  and  our  judicial 
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system  when  he  stated,  at  the  same  time,  that  for  more  than  30  years 
the  courts  of  this  country  have  exercised  their  powers  with  "inex- 
cusable and  reckless  wantonness  on  behalf  of  privilege/'  and  against 
the  interests  of  the  people.  This  statement  is  no  mere  lapse  from 
overenthusiasm,  for  he  assures  us  that  he  makes  it  "gravely  and  de- 
liberately." We  have  in  him,  then,  an  ex-President  preaching  social- 
ism. For  this  attack  upon  our  judiciary  is  precisely  the  same  as  that 
which  has  been  continuously  for  years  (and  also,  in  the  words  of 
Roosevelt,  "gravely  and  deliberately")  made  by  the  socialists  as  the 
basis  for  their  doctrine  that  the  Constitution  with  all  its  safeguards 
should  be  wiped  out.  Moreover,  the  instruments  of  destruction 
which  they  advocate  as  the  most  efficient  to  accomplish  this  end  are 
precisely  the  same  judicial  recall  measures  that  are  urged  by 
Roosevelt. 

An  Ex-President's  "My  Remedy." 

Roosevelt  refers  to  the  decision  recall  as  a  newly  discovered  rem- 
edy,— ^as  "My  Remedy," — although  it  was  thoroughly  discussed  and 
unanimously  repudiated  in  the  Australian  Constitutional  Convention 
ten  years  before,  evidently,  he  ever  heard  of  it.  It  was  rejected  as 
manifestly  inconsistent  with  and  repugnant  to  a  constitutional  form  of 
government;  and  this,  too,  at  the  same  time  that  the  enlightened  and 
progressive  people  of  that  entire  continent  adopted  a  constitution 
modeled  in  all  its  essential  features  upon  that  of  this  country. 

In  an  editorial  in  the  Outlook  of  August  31,  1912,  Mr.  Roosevelt 
cites  the  Legal  Essays  of  James  B.  Thayer,  who,  in  his  lifetime,  was 
professor  in  the  Law  School  of  Harvard  University;  and  implies 
that  Prof.  Thayer  is  authority  in  favor  of  the  Judicial  Decision  Re- 
call. He  refers  to  Prof.  Thayer  as  "Dean"  Thayer,  although  Prof. 
Thayer  was  never  dean.  That  position,  however,  is  now  occupied 
by  ^rof .  Thayer's  son,  Ezra  Ripley  Thayer,  who,  in  a  recently  pub- 
lished article,  which  is  a  most  scholarly  and  convincing  discussion, 
has  met  and  answered  all  the  essential  arguments  advanced  for  the 
Recall  of  Judicial  Decisions  and  has  proven  that  Mr.  Roosevelt  has 
again  indulged  in  an  erroneous  citation  of  authority.  Dean  Thayer 
says,  after  reviewing  Prof.    Thayer's  teachings: 
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"Such  things  as  Mr.  Roosevelt's  proposal  and  the  state  of 
public  feeling  from  which  it  sprung  are  the  precise  evils  against 
which  Mr.  Thayer's  warnings  were  directed.     ♦     *     * 

Among  the  evils  which  such  judicial  action  brings  in  its  train 
is  suspicion  of  other  decisions  involving  no  sudi  error  and  need- 
less attacks  on  our  constitutional  system  to  secure  ends  attain- 
able by  means  now  at  hand.  These  are  to  be  expected  from 
ardent  reformers  distinguished  for  cotirage  and  acuteness  rather 
than  sanity  or  patience,  whose  lack  of  training  in  the  law  leaves 
them  unaware  of  the  flexibility  and  scope  of  our  existing  con- 
stitutional machinery.     ♦     *     ♦ 

Under  the  proposed  system,  the  form  of  a  constitutional 
limitation  remains,  but  it  is  binding  only  to  such  an  extent  and  in 
favor  of  such  persons  as  the  majority  of  voters  may  choose.  The 
citizen  thus  has  no  rights  which  the  legislature  and  the  majority 
acting  together  are  bound  to  respect." 

There  is  no  excuse  or  necessity  in  this  country  for  the  Recall 
of  Decisions.  One  of  the  chief  arguments  for  its  adoption  is,  that 
there  is  at  present  no  appeal  to  the  Federal  Supreme  Court  from 
the  decisions  of  State  courts  invalidating  statutes  on  the  ground  that 
they  are  repugnant  to  the  Federal  Constitution,  but  that  such  appeal 
lies  only  when  State  courts  uphold  State  statutes  against  the  claim 
that  they  are  unconstitutional.  This  deficiency,  which  has  been  long 
recognized,  can  be  easily  aired  by  changing  the  Judiciary  Act,  which 
it  is  within  the  power  of  the  Congress  to  do;  and  such  change  is 
favored  by  the  American  Bar  Association  and  by  lawyers  generally. 

Muckraking  by  the  Bench  and  Bar. 

Deliberate  and  sane  criticism  of  the  courts,  with  a  view  to  the 
promotion  of  reforms  in  procedure  or  in  any  other  phase  of  the  ad- 
ministration of  justice,  has  been  a  common  and  most  welcome  feature 
of  the  discussions  which  have  been  indulged  in  by  members  of  both 
the  bench  and  of  the  bar  of  this  country.  A  few  isolated  examples, 
however,  have  been  presented  of  wanton,  and  even  malignant,  attacks, 
by  lawyers  and  even  by  judges,  not  only  upon  the  courts,  but  upon 
our  constitutional  system  of  government.  These  latter,  for  the  most 
part,  have  comprised  the  members  of  the  legal  profession  who  have 
became  obsessed  with  the  judicial  recall  fallacy.    Because  of  the  rev- 
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olutiooary  character  of  the  measures  which  they  advocate,  they  can 
justify  their  position  ooly  by  attacks  which  are  directed  at  the  very 
basis  of  established  judicial  functions  and  indeed  of  our  present  con- 
stitutional form  of  government 

So  it  is  that  we  find,  as  the  chief  apologist  of  the  judicial  decision 
recall,  the  dean  of  a  law  school  of  once  high  repute  advocating  the 
recall  of  decisions  as  merely  ''a  new  method  of  constitutional  amend- 
ment by  popular  vote";  although  it  is  a  self-demonstrated  fact  that 
the  decisi<m  recall  means  an  arbitrary  or  local  suspension  or  applica* 
tion  of  constitutional  safeguards,  without  preserving  either  of  the 
elements  of  principle,  of  consistency  or  of  equality. 

Even  a  Harvard  professor  of  history  has  been  so  far  carried 
away  with  so-called  ''progressive"  notions  that  he  advocates  the  recall 
fallacy  and  argues  against  constitutional  restraint  and  in  favor  of  a 
system  of  "A  Government  of  Men." 

It  remained  for  a  Chief  Justice  of  a  State  Supreme  Court  to 
make  of  himself  one  of  these  con^icuous,  if  not  shining,  exceptions 
to  the  generally  sane  attitude  toward  these  questions  which  has  been 
held  by  the  American  bench  and  bar.  Chief  Justice  Walter  Clark 
of  the  Supreme  Court  of  North  Carolina,  in  his  address  at  Cooper 
Union,  New  York,  last  January,  chooses  to  view  the  issues  of  reform, 
social,  economic  and  constitutional,  which  have  been  and  still  are 
pressing,  as  merely  issues  between  an  unrighteous  controlling  class,, 
upon  the  one  side,  and  an  oppressed  class,  upon  the  other.  The  past 
and  present  issues  of  judicial  reform,  of  the  framing,  construction  and 
enforcement  of  our  Constitution  itself, — all  these  issues  have  been 
and  still  are  simply  the  struggle  between  the  "exploiters,"  upon  the 
one  hand,  and  of  the  "exploited,"  upon  the  other  hand. 

The  Constitutional  Convention  at  Philadelphia,  in  1787,  as- 
sembled, he  says,  only  "for  the  nominal  purpose"  of  creating  better 
business  and  commercial  relations  between  the  States  and  to  supply 
the  need  of  a  stronger  Union.  In  default  of  the  trust  imposed  upon 
them,  and  using  the  pressing  necessities  only  as  a  pretext  for  their 
selfish  ends,  the  framers  of  our  Constitution  shaped  that  instrument,, 
"with  sublime  audacity,"  as  he  says,  with  the  very  intention  and  with 
the  very  result  that  the  "reactionary"  "exploiters"  of  an  oppressed 
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people  then  took  and  have  since  maintained  control  of  our  govern- 
ment. As  "the  allied  vested  interests"  then  intentic«ially  made  the 
Federal  Constitution  an  instrument  of  oppression  and  injustice,  so 
they  next,  by  various  means,  persuaded  the  different  States  to 
its  adoption.  The  same  "vested  interests"  afterwards  procured  to  be 
stolen  or  "usurped"  from  the  people,  the  power,  never  intended  for 
the  courts,  of  the  Judiciary  to  declare  invalid  and  unenforceable 
statutes  repugnant  to  the  express  prohibitions  of  the  Constitution. 
This  was  a  further  grasp  of  power  by  the  designing  "exploiters"  in 
control.  More  than  that,  the  courts  of  the  land,  he  asserts,  have  be- 
come, by  usurpation,  the  arbitrary,  capricious  and  oppressive  rulers 
of  the  people.  The  XIV  amendment  "means  anything  and  every- 
thing that  the  judges  see  fit."  The  decisions  of  the  Federal  Supreme 
Court  have  been  subtle  perversions  of  the  law  and  the  reasonings  of 
those  decisions  are  mere  instances  of  "sardonic  irony"  and  of  "adding 
insult  to  injury." 

This  Chief  Justice  re-echoes  the  socialist  cry  when  he  says,  re- 
ferring to  the  discontent  prevailing  among  certain  classes  of  citizens : 

"The  progressive  and  humanitarian  measures  necessary  to 
the  betterment  of  their  condition  are  almost  invariably  negatived 
by  the  courts,  whose  sympathies  are  with  the  propertied  class 
and  vested  rights." 

To  overturn  this  "Government  by  Judges," — a  government  which 
is  "very  largely  a  plutocracy,"  he  would  deprive  the  judiciary  of  its 
power  of  final  determination  of  constitutional  questions  and  would 
leave  the  adjudication  of  such  questions  to  a  referendum  ballot 
through  the  recall  of  judicial  decisions  or  would  deprive  the  courts 
entirely  of  their  power  of  declaring  any  statute  unconstitutional.  He 
would,  therefore,  replace  our  system  of  judicial  functions  with  that 
which  is  in  vogue  in  England;  although,  as  we  have  seen,  English 
statesmen  have  deplored  the  deficiencies  of  their  system  and  praised 
the  American  judicial  function  as  a  scientific  model  for  all  the  world. 

Our  confidence  in  the  correctness  of  the  observations  of  this 
jurist  is  not  increased  by  the  fact  that  he  teUs  the  people  of  New 
York  that  it  was  judicial  usurpation  when  the  United  States  Supreme 
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Court  overruled  "y^ur  State  Statute,"  in  the  Lochner  case  and  that, 
in  the  same  decision,  Justice  Hohnes  makes  a  certain  statement  in 
regard  to  the  police  power;  for  the  statement  quoted  from  Justice 
Holmes  was  not  made  in  the  Lochner  case,  but  appears,  in  con- 
nection with  an  entirely  different  state  of  facts,  in  the  later  case 
of  the  Noble  State  Bank  vs.  Haskell. 

Before  you,  before  any  citizen  of  well  balanced  intellect,  not 
tainted  with  the  enticing  but  fallacious  dogmas  of  socialism,  who  has 
studied  the  subject  impartially,  it  is  unnecessary  to  offer  an  answer  to 
the  jibes  and  epithets  with  which  Chief  Justice  Clark  characterizes 
our  Constitution,  its  makers  and  its  expounders.  A  lawyer  of  the 
American  Bar  naturally  resents  such  derision  of  our  institutions,  es- 
pecially when  uttered 'in  such  a  spirit  from  such  a  source. 

But  consider  the  effect  of  such  utterances,  especially  from  such 
origin,  upon  masses  of  the  people,  untaught  in  the  science  of  govern- 
ment, many  of  whom  are  already  incited  to  restlessness  and  even  to 
open  defiance  of  authority.  Why  thus  wantonly  and  recklessly  fur- 
nish encouragement,  aid  and  ammunition  to  the  forces  of  disruption  ? 
Why  thus  excite  further  the  already  too  prevalent  spirit  of  antagonism 
to  our  free  institutions  ?  Why  thus  feed  the  fires  of  unrest,  of  discon- 
tent and  even  of  rebellion,  which  are  even  now  threatening 
devastation  ? 

The  primary  purpose  of  public  discourse  touching  the  relations 
between  the  government  and  the  individual  should  be  to  incukate 
methods  of  calm,  deliberate,  impartial  study  and  consideration  on  the 
part  of  the  citizen,  and  to  help  to  bring  to  him  an  enlightened  appre- 
ciation of  the  necessity  and  wisdom  of  established  rules  of  conduct 
in  governmental  law,  as  well  as  in  respect  of  social  relations ;  to  teach 
the  citizen,  that  his  selfish  whim,  caprice,  prejudice  or  interest  must 
yield,  to  some  extent  at  least,  to  the  general  interests  of  the  com- 
munity ;  that  the  general  public  interests  can  not  be  safeguarded  with- 
out lawful  submission  to  the  authoritative  enforcement  of  the  pro- 
tective provisions  of  the  fundamental  law,  which  are  such  rules  of 
conduct  established  for  the  good  of  the  nation ;  and  that  that  govern- 
ment IS  ultimately  the  nx)st  wise  and  beneficent,  as  well  as  the  most 
stable,  which  is  founded  upon  enforceable  rules  of  conduct  protective 
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of  the  individual  and  of  the  minority,  as  well  as  of  the  majority.    The 
object  should  be  to  promote  better  citizenship. 

If  the  holding  up,  before  the  people  of  our  nation,  of  our  Con- 
stitution and  our  American  form  of  government  to  the  derision  and 
contempt  of  its  citizens  is  promotive  of  better  citizenship,  then  'Tet- 
ter citizenship"  means  the  citizenship  of  socialism;  it  means  the  rule 
of  the  dynamiter.  Justice  Clark's  address  would  make  an  orthodox 
chapter  in  the  creed  of  the  socialists,  or  a  consistent  editorial  in  their 
organ,  the  "Appeal  to  Reason,"  or  in  the  anarchist  organ,  "Mother 

Earth." 

Muckraking  Journausts. 

Prior  to  the  Cooper  Union  address  of  Chief  Justice  Clark,  the 
prize  muckraker  of  the  Constitution  and  of  the  courts  had  been  a 
certain  socialist  contributor  to  a  once  well  known  monthly  magazine. 
You  will  note  that  Chief  Justice  Clark  shows  more  familiarity  and 
more  sympathy  with  this  propagandist  of  socialism  than  he  does  with 
the  Federal  Constitution  or  with  the  decisions  of  the  Federal  Supreme 
Court. 

Some  of  you  may  remember,  even  in  these  days  of  its  obscurity, 
a  monthly  periodical  known  as  Pearson's  Magazine.  Last  summer 
this  magazine  exploited  in  its  columns  such  unwarranted  and  das- 
tardly attacks  upon  our  Federal  Constitution  that  it  then  sufficiently 
demonstrated  its  right  to  the  boast  appearing  upon  its  cover  page, — 
that  it  prints  stuff  "that  others  dare  not  print."  Even  in  this  day  of 
sensation-^mongers  it  is  probably  true  that  no  other  publication  would 
have  had  the  enf rontery  to  violate  truth,  to  shock  all  sense  of  decency, 
to  the  extent  that  this  magazine  has  done.  It  ridicules  the  term 
"patriot  fathers"  as  applied  to  the  framers  of  our  Constitution.  It 
brands  them  as  "grafters"  who  initiated  and  carried  through  a  change 
in  our  system  of  government  and  framed  and  established  a  constitu- 
tion, upon  a  plan  which  "was  never  meant  to  bring  about  rule  by  the 
people,"  but  which  was  adroitly  put  together  and  the  adoption  of 
which  was  surreptitiously  and  deceitfully  procured, — all  for  the  sole 
purpose  "to  enhance  the  value  of  their  own  property  holdings  and  to 
tighten  and  increase  the  burden  of  the  shackles  which  theretofore 
existed  upon  the  liberty  of  the  common  people."    The  Constitution 
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of  the  United  States,  it  says,  was  made  for  the  people  "in  the  same 
sense  that  sheep-shears  are  made  for  sheep.  The  gentlemen  who 
made  the  Constittttioa  had  sheep  to  shear."  This  is  the  view  pre- 
sented by  a  1913  American  journal,  and  in  support  of  its  propositicms 
it  indulges  in  a  mess  of  misinformation  and  of  garbled  and  distorted 
citations  from  authorities. 

Another  unscrupulous  and  despicable  c<mtributor  presented  some 
time  ago  in  another  magazine  (Everybody's, — ^it  should  be  nobody's) 
a  venomous  attack  upon  the  judiciary,  in  which  he  traduced  individual 
judges^  maligned  the  courts,  and  caluminated  the  entire  judicial  de^ 
partment  by  false  statements,  by  subtle  innuendos,  which  tmdoubtedly 
brought  conviction  to  the  general  mass  of  unthinking  readers,  but 
which  to  discriminating  persons  brought  only  the  reaction  of  an  in- 
tense shock  to  their  sense  of  decency.  The  Tennessee  Bar  may  be 
proud  of  the  manner  in  which  one  of  its  members  paid  his  respects 
to  this  "Connolly  person"  journalist ;  and  if  any  of  you  should  wish 
to  read  in  print  the  sentiments  of  protest  which  you  felt  at  the  time, 
I  would  refer  you  to  Mr.  Caruthers  Ewing's  speech  two  years  ago 
before  the  Georgia  State  Bar  Association. 

Judicial  Usurpation. 

The  claim  of  usurpation  by  the  courts  of  the  power  to  declare 
unccmstitutional  statutes  unenforceable  is  such  a  common  basis  for 
the  Judicial  Recall  argument  that  passing  it  entirely  might  be  con- 
strued as  an  admission.  This  campaign  cry  of  usurpation,  which 
has  been  so  long  made  by  the  Socialists  and  their  allies,  has  been  so 
many  times  and  so  thoroughly  answered  that  it  seems  impossible  that 
any  sane  and  conscientious  observer  could  fail  to  recc^ize  its  fallacy. 
Constitutional  safeguards  are  meaningless  without  some  well-estab- 
lished power  of  their  enforcement.  That  our  fundamental  law  makes 
the  enforcement  of  these  constitutional  safeguards  the  primary  func- 
tion of  the  Judiciary,  Federal  and  State,  was  demonstrated  by  Chief 
Justice  Marshall  in  the  famous  case  of  Marbury  vs.  Madison,  1 
Cranch,  137,  in  which  Chancellor  Kent  declares, 

"the  power  and  duty  of  the  Judiciary  to  disregard  an  unconsti- 
tutional act  of  Congress  or  of  any  State  legislature,  were  de- 
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clared  in  an  argunoent  approaching  to  the  precision  and  certainty 
of  a  mathematical  demonstration." 


The  limitations  of  the  Constitution  were  expressly  made  the 
supreme  law  of  the  land,  binding  upon  all  courts.  Federal  and  State, 
and  with  the  duty,  under  oath,  of  every  judge  of  every  court  to  oi>- 
serve  them  as  the  paramount  law  of  the  land  Chief  Justice  Marshall 
demonstrated  that,  not  only  by  express  provision,  but  also  by  neces- 
sity, it  was  the  duty  of  the  courts  to  declare  unenforceable  a  statute 
which  contravened  the  Constitution.     He  said: 

"The  powers  of  the  legislature  are  defined  and  limited; 
and  that  those  limits  may  not  be  mistaken  or  forgotten  the  Ccm- 
stitution  is  written.  To  what  purpose  are  powers  limited,  and 
to  what  purpose  is  that  limitation  committed  to  writing,  if  these 
limits  may,  at  any  time,  be  passed  by  those  intended  to  be  re- 
strained? *  ♦  ♦  A  legislative  act  contrary  to  the  Constitu- 
tion is  not  law." 

It  is  urged  by  the  socialists  and  by  their  coadjutors,  the  advo- 
cates of  the  judicial  recall,  that  this  decision  by  Chief  Justice  Marshall 
was  a  usurpation  by,  or  arrogation  to,  the  courts  of  a  power  not  ex- 
pressed and  never  intended  to  be  enforced  as  a  constitutional  judicial 
function.  No  better  answer  to  this  claim  can  be  made  than  the  con- 
vincing arguments  of  Marshall  in  the  case  of  Marbury  vs.  Madison. 
But  that  this  was  the  interpretation  of  the  Constituticm,  upon  the 
faith  of  which,  more  than  any  other  single  feature,  the  original  states 
were  persuaded  to  accept  it,  is  shown  by  the  various  arguments  of 
Ellsworth,  Hamilton  and  others  prior  to  its  adoption.  Hamilton 
urged  in  the  Federalist : 


"There  is  no  liberty  where  the  power  of  judging  be  not 
separate  from  the  legislative  and  executive  power.  *  ♦  * 
The  complete  independence  of  the  courts  of  justice  is  pectdiarly 
essential  *  in  a  limited  constitution,  *  ♦  ♦  Limitations  oi 
this  kind  can  be  preserved  in  practice  no  other  way  than  through 
che  medium  of  courts  of  justice,  whose  duty  it  must  be  to  de- 
clare all  acts  contrary  to  the  commands  of  the  Constitution  void." 
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Upon  the  same  ground  Ellsworth,  on  January  7,  1788,  urged 
the  ratification  of  the  Constitution  upon  the  Connecticut  convention^ 
when  he  said: 

"If  the  general  l^slature  should  at  any  time  overleap  their 
limits,  the  judicial  department  is  a  constitutional  check.  If  the 
United  States  go  beyond  their  powers,  if  they  make  a  law  which 
the  Constitution  does  not  authorize,  it  is  void;  and  the  judicial 
power,  the  national  judges,  who  to  secure  their  impartiality  are 
to  be  made  independent,  will  declare  it  to  be  void.  On  the  other 
hand,  if  the  States  go  beyond  their  limits,  or  if  they  make  a  law 
which  is  a  usurpation  upon  th^  Federal  Government,  the  law  is 
void;  and  upright  independent  judges  will  declare  it  so.'' 

This  doctrine  of  the  judicial  function  had  been  prevalent  in  the 
States  of  the  Federation,  prior  to  the  adoption  of  the  Federal  Con- 
stitution, and  had  been  recognized  in  the  State  of  North  Carolina 
where,  in  the  case  of  Bayard  vs.  Singleton,  Martin's  Reports,  page 
42,  it  was  advanced  by  Mr.  Iredell,  who  was  subsequently  an  Asso- 
ciate Justice  of  the  Federal  Supreme  Court.  Indeed,  fourteen  years 
before  the  decision  of  Chief  Justice  Marshall  in  the  case  of  Marbury 
vs.  Madison,  and  immediately  upon  the  adoption  of  the  Federal  Con- 
stitution, the  Federal  Judiciary  Act  was  passed  by  the  First  Congress 
under  the  Constitution,  expressly  providing,  as  it  has  ever  since  pro- 
vided, for  the  review  in  the  Supreme  Court  of  the  United  States  of 
the  judgments  of  inferior  Federal  courts,  as  well  as  for  the  reiAew  of 
cases  where  the  validity  of  State  statutes  or  any  exercise  of  State 
authority  should  be  drazvn  in  question,  on  the  ground  of  repugnance 
to  the  Constitution,  treaties  or  laws  of  the  United  States,  and  the 
decision  should  be  in  favor  of  their  zmlidity. 

Now  how  can  any  man,  who  is  informed  of  the  facts  and 
who  at  the  same  time  is  sane  and  conscientious,  for  a  moment  say 
that  the  judicial  function  of  declaring  statutes  unenforceable  which 
are  repugnant  to  constitutional  prohibitions  was  usurped  by  the  courts 
through  the  decision  of  Chief  Justice  Marshal  in  1803,  and  that  there- 
tofore it  never  existed  in  fact  and  was  never  before  recognized  and 
was  never  before  intended  to  be  recognized  in  our  American  juris- 
prudence?   Why,  not  only  had  it  been  so  understood  by  the  states 
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in  their  adoption  of  the  Constitution,  but  almost  the  first  act  of  the 
American  Congress  under  that  Constitution,  and  fourteen  years  be- 
fore Chief  Justice  Marshal's  decision,  was  to  write  that  particular 
judicial  function  into  the  statutes  of  the  United  States  and  in  the  very 
form  and  wording  in  which  it  has  ever  since  been  expressed. 

This  Act  was  drawn  by  Oliver  Ellsworth,  the  third  Chief  Justice 
of  the  United  States,  and  himself  a  member  of  the  Federal  Con- 
vention. Thus  the  First  Congress  confirmed  that  theory  of  the  Con- 
stitution, on  the  faith  of  which  its  adoption  by  the  States  was  pro- 
cured, and  which  was  further  confirmed  and  demonstrated  by  Chief 
Justice  Marshall,  in  the  first  case  in  which  it  was  passed  upon  by  the 
Federal  Supreme  Court, — ^that  the  question  of  the  repugnance  of  a 
statute  to  constitutional  prohibition  was  a  judicial  question,  the 
determination  of  which  belongs,  under  the  Constitution,  to  the  courts ; 
and  that  the  final  determination  of  the  repugnance  of  a  statute,  Fed- 
eral or  State,  to  the  Federal  Constitution  belongs  to  the  United  States 
Supreme  Court.  This  charge  of  "usurpation"  is  a  mere  pretext  for 
striking  at  the  very  keystone  of  our  system  of  government. 


"Preponderant  Opinion." 

It  is  now  a  little  over  three  years  since  the  question  of  the  extent 
of  the  police  power  of  the  state  was  discussed  by  the  Federal  Supreme 
Court  in  the  case  of  Noble  State  Bank  vs.  Haskell.  Since  then,  two 
sentences,  picked  out  of  that  decision  and  disconnected  with  their 
context  or  application,  have  been  quoted  as  supporting  every  extreme 
theory  repugnant  to  the  fundamental  principles  of  our  constituti(Hial 
system  of  government.  They  have  been  the  solace  and  pla5rthing 
of  visionaries.  They  have  been  put  forward  as  authoritative  sup- 
port, from  the  highest  judicial  tribunal,  of  every  political  vagary 
which  has  been  advanced  since  they  were  uttered.  From  them  the 
socialist  claims  not  only  justification  for  his  creed,  but  also  a  promise 
of  the  effective  accomplishment  of  his  ends,  and  this,  too,  by  the  in- 
struments by  which  he  has  said  he  would  work  out  those  ends;  be- 
cause, under  his  construction,  they  would  compel  all  constitutional 
protection  of  property  to  yield  to  the  forces  of  a  "preponderant 
opinion."    The  pseudo-reformer  who  confounds  change  with  progress 
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cites  these  excerpted  sentences  as  authority  in  favor  of  his  pr<^)Ositioa 
to  do  away  with  all  constitutional  safeguards  and  to  turn  every  judge 
and  every  judicial  decision  over  to  the  arbitrary  caprice  of  a  local 
temporary  majority.  Every  possible  change  in  the  administration  of 
the  law  or  in  our  system  of  government,  is  advanced  not  only  as 
justifiable,  but  as  feasible  and  consistent  with  constitutional  law;  be- 
cause, as  it  is  alleged,  these  excerpts  extend  the  limits  of  the  police 
power  as  theretofore  established  and  make  the  police  power  of  the 
respective  states  without  limit  paramount  to  every  other  constitu- 
tional consideration. 

These  sentences  are,  in  the  wor^s  of  Justice  Holmes,  who  wrote 
the  decision: 

"It  may  be  said  in  a  general  way  that  the  police  power  ex- 
tends to  all  the  great  public  needs.  It  may  be  put  forth  in  aid 
of  what  is  sanctioned  by  usage,  or  held  by  the  prevailing  morality 
of  strong  and  preponderant  opinion  to  be  greatly  and  immediately 
necessary  to  the  public  welfare." 

What  Justice  Holmes  said  in  this  case  was  no  new  doctrine  of 
the  police  power,  nor  a  rule  extending  any  former  doctrine.  In  the 
opinion  denying  reargument,  he  protests: 

"The  analysis  of  the  police  power,  whether  correct  or  not, 
was  intended  to  indicate  an  interpretation  of  what  has  taken  place 
in  the  past,  not  to  give  a  new  or  wider  scope  to  the  power." 

In  former  cases,  the  Lochner  case  from  New  York  and  the  case 
of  MuUer  vs.  Oregon  from  Oregon,  the  Supreme  Court,  speaking 
through  Justice  Holmes  and  through  Justice  Brewer,  had  said  what 
was  intended  to  be  the  same,  and  to  have  the  same  application,  as 
was  stated  by  Justice  Holmes  in  this  case. 

The  decision  in  the  case  of  MuUer  vs.  Oregon  expressly  con- 
firms the  principle  and  the  holding  of  the  majority  decision  in  the 
case  of  Lochner  vs.  New  York.  The  decision  in  the  Oklahoma  case 
of  Noble  State  Bank  vs.  Haskell  expressly  confirms  the  principle 
and  holding  in  both  these  former  cases,  and  in  others. 

The  question  there  was  as  to  the  police  power  of  the  State  of 
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Oklahoma  to  regulate  banking  within  the  state  and  to  provide  guar- 
antees under  the  authority  of  the  state  and  under  its  directi(Hi  against 
the  insolvency  of  banks  organized,  maintained  and  operated  with  the 
sanction  and  under  the  authority  of  the  state.  It  was  held  that  the 
statutory  provision  for  compulsory  assessments,  for  the  purpose  of 
making  up  the  guaranty  fund  so  provided  to  be  paid  by  the  various 
banking  institutions,  was,  under  all  the  circumstances,  within  the 
police  power  of  the  state. 

There  is  no  new  doctrine,  and  no  extension  of  the  formerly  ac- 
cepted doctrine,  of  the  police  power,  either  announced  or  intended  to 
be  announced  in  that  case.  There  is  therein  no  expressed  or  implied 
holding,  or  promise  of  holding,  that  the  question  of  the  constitu- 
tionality of  a  statute  should  or  ever  could,  in  any  municipal  com- 
munity within  the  jurisdiction  of  the  Federal  Constitution,  be  finally 
decided  by  a  referendum  election  of  the  citizens  of  that  conununity. 

The  Judicial  Recall  Not  Remedial  But  Subversive. 

The  Recall  of  Judges  has  the  effect  to  subject  judges  to  the  cwi- 
stant  menace  of  the  arbitrary  will  of  the  voters  of  the  judicial  district 
in  which  they  preside.  It  leaves  to  a  mass  meeting  of  voters,  con- 
trolled by  a  majority  of  those  who  happen  to  be  present,  the  arbitrary 
power  to  unseat  a  judge.  The  exercise  of  the  recall  in  Oregon  has 
shown  that,  diespite  the  pretention  to  the  allowance  of  a  defense  and 
hearing,  the  decision  of  the  voters  is  controlled  by  hue  and  cry  and 
that  the  system  is  merely  a  return  to  the  ostraci^n  of  ancient  demo- 
cratic tyrannies.  Its  effect  is  only  to  lesson,  to  Ae  point  of  destruc- 
tion, whatever  of  independence  is  left  to  the  judge. by  the  judicial 
elective  system.  It  invites,  even  compels,  a  judge  to  keep  his  ear  to 
the  ground  and  to  anticipate  the  changing  whims  of  popular  passion. 
He  is  made  a  servant,  not  of  the  law,  but  a  mere  spokesman  of  the 
caprice  of  majorities.  The  system,  therefore,  is  one  which  tends  to 
eliminate  the  protective  force  of  constitutional  saf^^rds. 

The  Judicial  Decision  Recall  is  more  directly  subversive  of  our 
system  of  government.  Its  effect  is  to  vest  in  the  makers  of  a  statute 
the  power  to  dictate  as  to  its  enforcement,  irreq)ective  of  the  question 
whether  or  not  it  deprives  any  citizen  or  any  set  of  citizens  of  their 
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liberty  or  property  without  due  process  of  law.  Indeed,  the  enforce- 
ment of  such  a  statute  under  the  decision  recall  is  not  left  to  its  legis- 
lative authors,  who  may  be  supposed  to  have  given  to  it  some  method 
of  deliberation;  its  enforcement  is  left  to  a  mass  meeting  of  the 
electors  of  such  legislature. 

The  Colorado  Example. 

The  best  illustration  of  the  real  significance  of  the  decision  recall 
is  the  Colorado  example. 

Under  the  recent  Colorado  amendment  a  supreme  court  decision 
declaring  unconstitutional  any  state  statute  may  be  made  ineffective 
by  a  majority  of  the  votes  cast  by  state  electors  at  a  referendum 
election  held  to  pass  upon  the  decision  complained  of.  If  the  decision 
applies  to  certain  city,  or  city  and  county,  charter  provisions,  the 
decision  may  be  recalled  by  a  majority  of  the  votes  cast  by  electors 
of  the  municipality  in  question  at  a  referendum  election  held  to  pass 
upon  such  decision.  Thus,  under  the  judicial  decision  recall  in  Colo- 
rado, if  a  city  charter  provision  is  found  to  have  the  effect  to  take 
private  property  without  compensation,  or  to  impair  the  obligation 
of  contracts,  even  in  a  case  in  which  the  city  itself  is  party,  and  the 
court  for  that  reason  declares  the  charter  provision  unenforceable, 
nevertheless,  a  majority  of  those  voting  at  a  city  election  called  to  pass 
upon  such  decision  may,  arbitrarily,  decide  the  question  as  to  whether 
the  decision  shall  be  enforced  or  not.  This  means  that  those  citizens 
who  attend  such  referendum  election  may,  by  a  majority  vote  of  those 
present,  decide  whether  in  the  particular  case  in  question  the  constitu- 
tional safeguards  protecting  rights  of  property  or  of  contract  shall 
or  shall  not  be  enforced ;  and  this,  too,  either  in  favor  of  or  against 
the  city  itself.  A  city  might  decide  one  way  one  day,  and  another 
way  another  day,  with  reference  to  the  same  provision.  One  city 
might  decide  one  way  and  at  the  same  time  another  city  another  way, 
with  reference  to  the  same  provision. 

Now,  what  do  you  think  of  the  wisdom  or  sanity  of  those  pseudo- 
reformers  who  pretend  to  view  such  processes  of  juggling  with  con- 
stitutional safeguards  as  merely  "progressive"  methods,  as  merely  "a 
new  method  of  constitutional  amendment  by  popular  vote"  ? 
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It  is  obvious  that  in  Ccdorado  there  is  established  a  local  option 
with  reference  to  the  suspension  or  application  of  constitutional  safe- 
guards. The  actual  result  there  is  a  reductio  ad  absurdum  of  the  de- 
cision recall  argument. 

The  Decision  Recall  Void  as  Unconstitutional. 

It  is  obvious  that  the  decision  recall,  as  illustrated  in  the  Colorado 
amendment,  is  void  as  being  repugnant  to  the  federal  constitution. 
The  prohibitions  of  the  federal  constitution  against  any  state  statute 
impairing  the  obligation  of  the  contracts  or  depriving  persons  of 
their  life,  liberty  or  property  v^rithout  due  process  of  law,  are  made 
the  supreme  law  of  the  land,  binding  by  oath  expressly  imposed  upon 
every  federal  and  state  judge.  Subject  to  review  by  the  federal 
supreme  court,  the  final  determination  of  the  validity  of  such  a  statute 
rests  with  the  highest  court  of  the  State.  The  federal  constitution 
leaves  open  no  alternative  except  the  enforcement  of  the  final  decision 
of  the  courts  upon  the  question  of  constitutionality.  The  arbitrary 
veto  of  such  a  decision  by  the  voters  of  any  judicial  district  is  not 
only  inconsistent  with,  but  is  repugnant  to,  our  judicial  system  as 
established  by  and  under  the  authority  of  the  federal  constitution. 
The  decision  recall  by  referendum  ballot  is  not  a  judicial  review.  It 
is  neither  in  form  or  substance  an  adjudication.  It  is,  therefore, 
not  within  the  power  of  the  state,  whether  by  statute  or  state  con- 
stitutional amendment,  to  give  to  the  voters  of  the  state,  much  less 
to  the  voters  of  any  subdivision  of  the  state,  the  power  either  of 
arbitrary  veto  of  a  final  decision  of  the  courts  or  of  arbitrary  suspen- 
sion of  the  enforcement  of  such  a  decision.  It  is,  therefore,  the  duty 
of  the  courts  to  disregard  and  to  declare  ineffective  and  void  any 
attempted  exercise  of  such  arbitrary  veto  by  popular  majorities  at  a 
referendum  election. 

The  same  reasoning  applies  to  that  peculiar  constitutional  pro- 
vision of  the  same  State  forbidding  certain  courts  from  declaring 
in  any  case  that  a  statute  or  ordinance  is  unconstitutional,  when  such 
statute  or  ordinance  contravenes  the  federal  constitution.  The  func- 
tion and  duty  of  every  state  judge,  whether  of  an  appellate  or  a  nisi 
prius  court,  is  fixed  by  the  terms  of  the  constitution,  and  by  his  oath 
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under  that  constitution.  It  compels  him  in  every  instance  when  he 
deems  a  law,  as  applied  to  the  case  before  him,  to  contravene  the 
supreme  federal  law,  so  to  declare,  and  in  accordance  with  such  hold- 
ing to  render  his  judgment  or  decree.  That  duty,  imposed  by  the 
federal  supreme  law,  can  not  be  abrogated  or  diminished  by  state 
enactment,  whether  by  constitutional  amendment  or  by  statute. 

Speaking  of  the  application  of  the  Recall  to  the  Judiciary,  Presi- 
dent Lowell,  of  Harvard,  an  eminent  authority  upon  the  history  and 
science  of  government,  says: 

"If  a  judge  is  intended  to  render  decisions  that  will  be  ap- 
proved by  the  people  at  large,  then  he  ought  to  be  recalled  if  he 
fails  to  do  so;  but  if  his  function  is  to  administer  justice  without 
fear  or  favor,  the  recall  is  as  much  out  of  place  as  the  decision 
of  law  suits  by  a  mass  meeting  of  citizens.  The  laws  that  he 
applies  ought  to  be  consonant  with  public  opinion,  but  he  ought 
to  decide  cases  according  to  his  conscience.  If  he  is  incompetent, 
corrupt,  or  in  any  way  unfit  for  his  high  office,  he  ought  to  be 
impeached  or  removed  after  trial  or  hearing." 

The  independence  of  the  judge  should  not  be  assailed  by  making 
hinn  at  any  time  directly  controlled  by  or  answerable  to  a  majority  of 
those  who  may  assume  to  pass  upon  him  or  his  decisions.  The  pro- 
tective features  of  our  constitution  should  not  be  replaced  by  meas- 
ures which  allow  the  makers  of  a  statute  the  privilege  of  dictating 
as  to  its  enforcement.  Our  present  system  of  government  by  law 
should  not  be  replaced  by  a  system  of  government  by  men.  Judges 
should  be  the  independent  servants  of  the  law.  Judges  and  the  entire 
judiciary  should  be  maintained  and  supported  only  as  servants  of  the 
law;  their  persons,  their  office  and  their  decisions  should  be  kept  free 
from  the  influence  of  passion  or  prejudice;  much  more  should  they 
be  kept  free  from  the  arbitrary  control  of  temporary  or  local  majori- 
ties. A  judge  should  be  free  to  act  independently,  and  as  said  by 
Chief  Justice  Marshall,  "with  nothing  to  control  him  but  God  and  his 
conscience." 
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Gentlemen,  I  have  spoken  nothing  that  is  new  to  you.  It  is  not 
for  any  man,  much  less  for  me,  to  instruct  you  upon  questions  of 
constitutional  law.  You,  the  members  of  a  state  bar,  which  in  learn- 
ing, intelligence  and  patriotism  is  not  surpassed  by  that  of  any  other 
state  in  the  Unicm,  appreciate  fully  and  approve  in  advance  the  conclu- 
sions which  I  have  stated.  But  not  so  the  general  citizenship  of  tbis 
state  and  of  this  nation.  The  citizens  of  this  state  and  nation  should 
be  forewarned  against  these  poisonous  and  pernicious  doctrines  diat, 
couched  in  alluring  phrases,  are  sometimes  advanced  from  high 
places.  It  is  our  duty  as  lawyers  to  make  every  voter  within  our  reach 
realize  the  subtle  menace  of  the  advocacy  of  the  judicial  recall,  to 
expose  the  arguments  which  are  advanced  in  its  favor,  and  to  demon- 
strate in  a  practical,  intelligiUe  way  its  inadvisability  and  its  dangers 
to  the  safeguards  which  were  established  to  protect  the  rights  of  life, 
liberty  and  property  of  every  citizen.  The  arguments  which  are 
advanced  for  the  judicial  recall,  are,  as  we  all  know,  self-answering. 
But  it  avails  little  that  you  or  I  know  that.  That  fact  must  be  known 
and  recognized  by  the  voters.  They  have  a  right  to  know  it;  and 
they  have  a  right  to  know  it  from  you.  It  is  the  duty  of  every  one 
of  you,  of  every  one  of  us,  to  see  to  it  that  the  fact  be  brought  home 
to  every  voter, — ^that  the  arguments  presented  for  the  judicial  recall 
are  pure  fallacies,  that  tiiese  measures  are  not  progressive,  that  they 
are  not  remedial,  nor  constructive,  but  that  they  are  subversive  of 
every  public  and  private  right  and  interest  which  our  constitutional 
government  was  established  to  safeguard. 
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Resolved,  That  the  manuscript  submitted  by  Mr.  Overman  on  March 
25,  1914,  entitled  "Government  by  Judges,"  an  address  delivered 
by  Chief  Justice  Walter  Clark,  of  the  North  Carolina  Supreme  Court, 
at  Cooper  Union,  New  York  City,  January  27,  1914,  be  printed  as  a 
Senate  document. 

Attest: 

James  M.  Baker,  Secretary. 
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GOVERNMENT  BY  JUDGES. 

AddresB  by  Chief  Justice  Walter  Clark,  of  the  Supreme  Court  of  North  Carolina, 
delivered  at  Cooper  Union,  New  York  City,  January  27, 1914. 


My  Fellow  Citizens:  It  has  been  said  that  a  contented  people 
have  no  annals.  The  present  unrest  among  the  people,  not  only  in 
this  country  but  the  world  around,  strange  as  it  may  seem  to  some, 
is  one  of  the  best  signs  of  the  times.  When  people  at  large  are  con- 
tent, they  are  either  i^orant  of  better  conditions  or  hopeless  of  at- 
taining them.  A  '^divme  discontent''  is  the  basis  of  civilization,  and 
of  all  progress  in  bettering  the  condition  of  humanity. 

Some  one  has  said  that  *' civilization  is  h— 11  to  the  under  dog!" 
Those  who  create  the  wealth  of  the  world  do  not  possess  it,  for  they 
pass  through  the  world  with  the  barest  living,  and  not  always  that, 
while  those  who  do  not  create  it  have  all  of  it  except  the  mere  sub- 
sistence of  those  who  create  it  and  of  the  other  workers.  We  are 
fond  of  saying  that  this  country  is  a  ^'government  of  the  people,  by 
the  people,  and  for  the  people'';  that  our  Government  rests  upon 
the  consent  of  the  governed;  that  all  power  is  derived  from  the  peo- 
ple and  is  to  be  exercised  for  their  benefit  and  in  accordance  with 
their  will.  This  is  the  end  toward  which  the  world  is  moving.  We 
shall  some  day  reaUze  that  ideal,  but  it  will  be  ^'far  on  in  summers 
that  we  shall  not  see,"  for  as  yet  we  are  merely  *'on  our  way." 

All  advance  toward  better  conditions  has  been  through  a  ceaseless 
combat  between  those  who  exploit  and  those  who  are  exploited; 
between  those  who  create  the  wealth  of  a  country  and  those  who 
take  as  large  a  share  of  it  as  they  can  grasp. 

In  this  country,  as  in  all  countries,  the  control  of  the  Go-vernment 
is  in  the  hands  of  the  few.  Our  institutions  merely  give  an  easier 
opportunity  to  the  many  whenever  they  have  the  will  and  the  intel- 
ligence to  improve  their  conditions.  We  have  learned  that  the  form 
of  government  amounts  to  very  little.  The  real  question  is.  Where 
does  the  control  of  that  government  reside  ? 

In  the  countries  of  the  Old  World  power  was  vested  in  an  hereditary 
sovereign  in  whose  selection  the  people  had  no  voice  and  who  needed 
no  approval  of  his  conduct,  however  arbitrary.  In  the  process  of 
time  the  wealthier  classes  were  able  to  force  recognition,  and  they 
became  the  nobility  and  hereditary  legislators.  When,  in  course  of 
time^  after  long  struggles  and  many  revolutions,  the  class  next  below 
obtamed  recognition,  they  elected  the  lower  house,  as  in  England, 
but  upon  a  sunrage  restricted  to  the  well-to-do  and  by  a  system  which 
permitted  the  influence  and  the  money  of  the  government  of  the  king 
and  nobility  to  dictate  the  election  of  a  majority  of  the  lower  house 
or  their  purchase  by  the  bestowal  of  titles  and  money. 

To  this  system  as  buttresses  there  was  an  army  and  navy  whose 
best  posts  were  filled  by  younger  members  of  the  nobility,  while  the 
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rank  and  file  were  composed  of  men  from  the  exploited  masses,  con- 
scripted or  forced  into  service,  and  paid  an  insimificant  amomit, 
ranging  from  2  to  20  cents  per  month.  The  Church  was  also  a  State 
institution,  likewise  paid  for  by  the  exploited  millions,  and  whose 
higher  positions  were  filled  by  the  appointment  of  the  younger  mem- 
bers of  the  aristocracy. 

Such,  in  brief,  was  the  origin  and  the  development  of  governments 
in  the  Old  World.  If  there  was  discontent,  the  army  and  navy  under 
the  command  of  their  aristocratic  ojBicers  were  used  to  shoot  down  the 
friends  and  relatives  of  the  underpaid  rank  and  file.  And  the  thun- 
ders of  the  Church  were  used  to  frighten  with  threats  of  eternal  con- 
denmation  and  everlasting  fires  those  who  aspired  to  better  their  con- 
ditions in  life  and  obtain  some  little  larger  share  of  the  wealth  the^ 
created.  Those  who  objected  to  being  exploited  were  shot  in  this 
world  and  ojSicially  damned  in  the  next.  Our  plutocrats,  lacking 
these  f  aciUties,  have  resorted  to  the  inf allibiUty  of  the  Supreme  Court. 

In  this  countrv,  in  1776,  we  issued  a  Declaration  which  was  the 
subUmest  that  tne  world  had  ever  heard.  It  proclaimed  the  rights 
of  mankind  and  their  equality  and  freedom.     For  seven  years  the 

Eeople  of  this  country  sacrificed  themselves  to  obtain  a  government 
ased  upon  the  principles  of  that  great  Declaration  of  Human  Rights. 
And  then,  when  the  struggle  was  over,  ^th  sublime  audacit^  the 
reactionary  party — the  champions  of  government  oi  the  mary  by  the 
few — quietly,  unostentatiously,  but  effectively,  took  control  of  tiie 
Government. 

In  1787  there  was  assembled  at  Philadelphia  a  convention  for 

jthe  nominal  purpose  of  fj^atinp  better  business  and  commercial 

I  relations   oetween   the  States.     A  stronger  Union  was  necessary. 

I  Taking  advantage  of  this  need,  the  reactionary  element  shaped  the 

I  Constitution  of  the  United  States. 

That  instrument  deserves  an  analysis.  Our  Government  is 
divided  into  three  great  departments — the  legislative,  the  executive, 
and  the  judicial.  Of  these  three  great  departments  which  compose 
our  whole  scheme  of  Government,  the  control  of  only  one-sixth,  i.  e., 
the  election  of  the  lower  branch  of  the  legislative  department— the 
House  of  Representatives — was  riven  to  the  people.  Indeed,  it 
was  less  than  one-sixth,  because  tne  House  of  Representatives  not 
having  the  confirmation  of  public  officials  or  the  treaty  power  and 
other  privDeges  which  were  ^ven  to  the  Senate,  is  considerably  less 
than  one-haB  of  the  legislative  department,  ^besides,  the  election 
of  the  Members  of  the  House  of  Kepresentatives  was  not  granted 
to  the  people,  as  we  now  understand  the  word,  for  in  no  State  was 
there  manhood  suffrage,"  but  the  right  of  voting  was  in  most,  if 
not  in  all,  restricted  by  a  property  qualification,  which  in  some 
States  meant  the  ownership  of  land. 

The  other  and  the  far  larger  part  of  the  legislative  department — the 
Senate — was  chosen  at  second  nand  by  legislators,  themselves  chosen 
originally  by  a  restricted  suffrage.  It  was  soon  discovered  that  the 
election  of  Senators  was  largely  controlled  by  the  great  financial 
interests.  Exceedingly  few  oT  them  were  ever  frankly  in  sympathy 
with  the  masses.  Tjriey  were  not  in  accord  with  the  "undfer  dog, 
to  whom  they  were  not  indebted  for  their  seats  and  to  show  sym- 
pathy for  whom  would  be  a  sure  means  of  defeating  a  reelection. 
This  was  soon  understood,  and  as  far  back  as  1820,  now  more  than 
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90  years  ago,  an  effort  was  made  to  amend  the  Constitution  to  require 
the  election  of  Senators  and  judges  by  the  people.     But  so  powerful    i 
has  been  the  influence  of  the  great  corporations  and  the  allied  vested   / 
interests  that  it  took  90  years  for  the  people  to  win  tne  rignt  to    - 
choose  the  Senators  who  should  represent  them.     The  fight  was  not 
won  until  less  than  a  year  a^o.     Trie  astonishing  change  in  the  tone 
of  the  Senate  has  already  vindicated  the  wisdom  of  the  people  in 
persistently  demanding  this  ^eat  change. 

But  to  return  to  the  Constitution  of  the  United  States  as  adopted 
in  1787.  There  was  the  provision  for  the  election  of  the  President, 
This  was  not  given  to  the  people,  and  it  was  intended  that  he  should 
be  elected  at  third  hand  oy  electors  chosen  by  the  legislatures  of 
the  different  States,  the  legislatures  being  chosen,  as  already  stated, 
by  restricted  suffrage.  This  system,  however,  has  not  worked  out 
as  intended.  The  people  demanded  that  the  electors  should  be 
chosen  by  themselves.  This  was  done  gradually  as  State  after  State 
made  thi  change.  After  nearly  40  years  the  system  of  the  legisla- 
tures electing  the  presidential  electors  was  entirely  done  away  with, 
except  in  South  Carolina.  In  1876  Colorado  chose  its  presidential 
electors  by  the  legislature,  and  it  is  still  in  the  power  oi  any  State 
legislature  to  change  the  election  of  its  presidential  electors  back  to 
that  method — if  they  dare  to  do  it.  As  a  result,  however,  the  greatest 
constitutional  amendment  was  adopted  by  popular  action,  without 
writing  any  amendment  into  the  Constitution,  for  the  people  cap- 
tured the  right  to  elect  the  President  by  making  the  electors  mere 
figureheads,  and  have  ever  since  chosen  their  President  by  popular 
vote.  Though  each  elector  has  the  legal  power  still  to  cast  nis  vote 
for  his  individual  choice,  no  one  has  yet  dared  even  in  the  most 
heated  contest,  as  in  the  Hayes-Tilden  election,  to  vote  for  a  candi- 
date other  than  the  one  for  whom  he  was  pledged  to  vote. 

Xow,  let  us  turn  to  the  third  department  of  tne  Government,  which 
in  the  begmning  was  considered  of  so  Uttle  influence  in  the  Govern- 
ment that  Chief  Justice  Jay  of  the  Supreme  Court  of  the  United 
States  resigned  to  take  the  position  of  governor  of  New  York,  and 
the  appointment  to  the  Supreme  Court  was  decUned  by  more  than, 
one  when  tendered.  iThe  possibilities  of  the  court  were  not  under- 1 
stood,  and  indeed  were  unknown  until  its  vast  extension  of  power  1 
was  grasped,  without  any  grant  in  the  Constitution  itself,  by  an  I 
obiter  dictum  opinion  in  Marbury  v.  Madisoil     Those  who  drafted 
the  Constitution  at  Philadelphia  had  been  careiul  to  place  the  judges 
beyond  any  influence  of  public  opinion  by  making  them  appointive, 
at  fourth  nand,  by  the  President,  who  was  to  be  chosen  at  third 
hand,  subject  to  confirmation  by  a  Senate  chosen  at  second  hand^ 
and  they  were  to  hold  for  life,  so  as  to  be  free  from  any  consideration 
whether  their  conduct  was  conformable  to  the  will  of  the  people, 
which  last,  with  well-framed  irony,  was  proclaimed  as  the  ^'founda- 
tion stone"  of  the  new  Republic. 

Nothing  coidd  be  more  absolutely  out  of  accord  with  a  republic 
than  the  appointment  of  officials  for  life.  At  the  time,  however,  that 
this  Constitution  was  adopted  such  was  the  tenure  of  judges  in  all  the 
States  but  one,  and  in  none  of  them  were  the  judges  chosen  by  the 
people,  even  under  the  restricted  suffrage  then  obtaining.  But  it  was 
soon  discovered  that  the  method  of  selecting  jud^  meant  practically 
their  selection  by  the  property  interests,  and  that  a  life  tenure  ab- 
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stracted  them  from  all  responsibility.  As  a  result.  State  af t.^  Stat^ 
amended  its  constitution,  x  ntil  to-day  the  judges  are  elective  in  all  the 
States  but  seven ;  and  while  thev  still  retain  the  life  tenure  nominaUy 
in  four  States,  they  practically  have  that  tenure  in  only  one.  For  in 
/the  other  three  the  judges  can  be  dropped  at  any  time  by  a  majority 


ion  by 
ecessity 
for  which  had  been  proven  By  experience.  Not  that  the  judges, 
either  elective  or  appointive,  either  State  or  Federal,  have  l^n 
corrupt.  To  the  cremt  of  the  bench  it  must  be  said  tiiat  such  in- 
stances have  been  exceedingly  rare.  But  experience  has  demon- 
strated the  absolute  unwisdom  of  placing  irreviewable  power  in  the 
hands  of  any  man  or  set  of  men  by  life  tenure,  no  matter  how  wise  or 
pure  they  may  be.  It  had  proved  so  in  the  past  as  to  kings,  though 
there  had  been  some  good  Kings,  and  it  proved  equally  so  as  to  life 
judges,  for  State  after  State  abolished  it.  As  to  the  United  States 
judges,  though  bill  after  bill  has  been  introduced  into  Congress  to 
change  their  life  tenure  into  tenure  for  a  term  of  years,  and  ''heir 
method  of  appointment  into  election  by  the  people  of  the  respective 

)  districts  ana  circuits  over  which  they  preside,  the  influence  of  the 
great  vested  interests  has  postponed  the  adoption  of  the  proposed 
measure. 

The  importance,  indeed  the  overwhelming  preponderance,  of  the 
^  judiciary  in  the  Government  was  unexpectedly  created  in  1803  by  a 
decision  of  the  Supreme  Court  of  the  United  States,  without  a  line  in 
the  Constitution  to  authorize  it,  when  that  body  assumed  the  right  to 
nullify  and  veto  any  act  of  Congress  that  they  chose  to  hold  uncon- 
stitutional.    This  astonishing  declaration  was  made  in  the  case  known 
as  Marbury  v.  Madison,  by  Chief  Justice  Marshall.     The  doctrine  was 
flhrftwHly  ^gt-  f^^th  in  an  obiter  dictum — that  is,  in  an  opinion  which 
not  call  for  an  execution  of  any  mandate  of  the  court — ^for  he 
knew  that  Thomas  Jefferson,  then  President,  would  not  recognize  the 
validity  of  the  opinion  nor  put  it  into  execution.     He  therefore  laid 
down  the  doctrine  that  the  court  could,  if  it  chose,  declare  that  any 
act  of  Congress  was  unconstitutional,  but  wound  lip  by  deciding, 
notwithstanding,  against  the  plaintiff,   upon  the  grounii  that  the 
Supreme  Court  was  not  authorized  to  issue  a  mandamus  or  writ  to 
effectuate  the  views  he  had  expressed.     A  few  years  later,  in  the 
Imatter  of  the  Yazoo  claims,  when  the  court,  through  the  same  chief 
jjustice,  held  an  act  unconstitutional  and  directed  the  issuance  of  a 
/writ  in  accordance  with  the  opinion,  Andrew  Jackson,  then  President, 
/pithily  said:  ''John  Marshall  has  made  his  decision,  has  he)     Xow 
let  us  see  him  execute  it.''     It  was  accordingly  never  executed,  and 
to  this  day  has  remained  a  blank  piece  of  paper. 

The  assertion  of  this  doctrine  was  promptly  seized  upon  as  a  boon 
by  the  special  interests  and  by  all  wno  at  neart  oelieved  in  the  gov- 
emment  ol  the  many  for  the  benefit  of  the  few.  It  has  practically 
niade  the  courts  the  dominant  power  in  every  State  and  in  the  Union. 
Whenever  any  progressive  statute  has  not  been  in  accord  with  the 
economic  views  entertained  by  the  courts,  it  has  aiways.b<Mn  in  their 
power,  which  has  been  very  generally  exercised,  to  declare  that  the 
statute  in  miestion  was  unconstitutional  because  it  was  not  '*  due  proc- 
ess of  law,"  or  "  deprives  of  the  equal  protection  of  the  law,''  and  there 
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are  other  phrases  which  the  judges  use  at  will.  Even  Magna  Oarta, 
wJucH  was  a  treaty  between  King  John  on  the  one  hand  and.l3  barons 
and  13  bishops  on  the  other,  in  an  attempt  to  restrict  the  absolute 
power  of  an  irresponsible  king,  has  sometimes  been  resorted  to  as  being 
in  some  inconceivable  way  a  heaven-bom  bar  iiV^he  hands  of  the 
courts  upon  the  power  of  the  American  people.  fHie  phrases  above  | 
ouotedlcre  very  elastic  and  mean  just  whatever  the  court  passing  upon  I 
tne  statute  thinks  most  effective  for  its  destructiom  Tms,  of  course, 
makes  of  vital  importance  the  inquiry,  ''What  are  the  beliefs  of  the 
majorit]^  of  the  court  on  economic  Questions,  and  what  happens  to  be 
their  opinion  of  a  sound  public  policy?"  A  power  so  ^eat  and  so 
irreviewable,  and  therefore  so  irresponsible,  has  become  me  mainstay 
of  the  anti-progressive  element. 

The  elastic  and  much  extended  phrase,  ''due  process  of  law/' 
historically  and  as  a  legal  concept,  relates  only  to  procedure,  it 
merely  requires  that  the  party  snail  have  right  to  a  re^ar  trial 
according  to  ordinary  procedure.  In  the  Ives  case  (201  N.  Y.,  271) 
the  court  set  aside  an  act  providing  for  the  compensation  of  work- 
men employed  in  eight  inherently  dangerous  trades.  This  decision 
required  an  amendment  to  the  State  Constitution  to  overrule  it.  This 
is  but  one  instance  out  of  hundreds. 

It  is  because  of  this  intrusion  of  the  economic  views  of  the  judges 
that  the  more  recent  State  constitutions  resemble  rather  a  consoli- 
dated edition  of  the  statutes  than  a  declaration  of  the  organic  law 
and  a  frame  of  government.  The  judges,  have  made  it  absolutely 
necessary  that  amendments  to  the  Constitution  may  be  made  more\ 
easilv  in  order  to  prevent  the  evil  that  is  caused  by  their  opposition! 
to  all  progressive  measures  for  the  betterment  of  the  pubUc.  / 

Prof.  Cbrwin,  of  Princeton  University,  recently  said  that — 

Due  procesB  of  law  is  not  a  legal  concept  at  all,  but  merely  a  roving  commission  to 
judges  to  sink  whatever  legislative  craft  may  appear  to  them,  from  the  standpoint  of 
vested  interests,  to  be  of  a  piratical  tendency. 

Dean  Trickett  well  said: 

The  le^slators  are  elected  to  speak,  and  usually  do  speak,  the  people's  will.  The 
people  will  never  \^  masters  in  their  own  house  so  long  as  a  majority  of  nine  gentle- 
men, pretending  to  have  Marconigrams  from  the  defunct  men  of  1787  and  1788  con- 
cerning their  meaning  when  they  adopted  this  or  that  phrase  of  the  Constitution, 
arrogate  to  themselves  the  power  of  veto,  and  not  merely  refuse  to  aid  in  the  enforce- 
ment of  statutes,  but  even  laimch  prohibition  against  the  carrying  out  of  these  statutes 
b  y  those  who,  imhindered  by  them,  would  legally  execute  them. 

The  fourteenth  amendment,  which  was  passed  for  the  protection 
of  the  negro,  has  been  construed  as  useless  as  to  him,  but  it  has 
become  a  tower  of  safety  to  the  vested  interests,  who,  seeing  that 
suffrage  was  becoming  more  and  more  unrestncled,  and  that  the 
Presioent  had  been  made  elective  practically  by  the  people,  and  that 
they  could  not  rely,  as  in  Europe,  upon  an  army  officered  bv  their 
sons,  or  the  fulminations  of  a  state  cnurch,  were  thrown  bacfc  upon 
the  Senate,  chosen  largely  by  their  influence,  and  the  appointment 
of  judges  for  life,  mostly  from  the  ranks  of  attorneys  who  had  been 
their  employees. 

The  vested  intftipflgtifl  ^^  ^0  years  held  back  the  election  of  United 
States  Senau)rs  by  ttie  people.    Their  remaining  sheet  anchor  now  is 
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the  selection  of  judges  appointed  by  the  Executive  to  hold  for  life. 

accuse  these  judges  of  corruption,  notwithstanding  a 


No  one  will 
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ifew  alleged  instances  and  a  few  impeachment  trials.     But  the  fact 
/remains  that  the  appointments  to  the  Federal  judgeships  are  very 
I  often  made  at  the  instance  of  influences  which  are  exerted  for  great 
I  interests  who  feel  the  need  of  men  in  that  position  who  believe  in 
I  the  sacredness  of  their  vested  rights.    These  appointees,  as  a  rule, 
pave  been  men  of  ability,  but  men  who,  because  of  their  ability, 
pave  been  retained  in  the  service  of  great  corporations.     When 
these  men  who  have  spent  their  professional  hfe  in  a'dvocStIng 
the  decision  of  causes  from  the  standpoint  of  their  employers  are 
translated  to  the  bench,  they  naturally  continue  to  view  such  ques- 
tions from  the  same  standpoint.     This  is  not  corruption  on  their 
part,  for  the  more  honest  their  convictions  the  more  tenaciously 
they  will  assert  those  ultra  views  in  their  opinions  on  the  bench. 

(The  complaint  is  not  of  corruption,  but  of  usurpation  of  control  over 
the  lawmaking  power,  which,  imder  the  Constitution,  should  be  in 
the  people.  In  England,  when  the  people  have  put  a  measure 
tiirough  Parliament  over  the  power  of  the  aristocracy,  there  is  an 
end,  for  there  is  neither  executive  nor  judicial  veto.  Here  the 
interests  resort  first  to  the  executive  and  then  to  the  judges  to  defeat 
the  popular  will. 

^  A  well-known  book  gives  the  secret  history  of  the  Dartmouth  Col- 
lege case  and  the  methods  by  which  the  original  views  of  the  court 
in  that  case  were  changed  in  favor  of  the  vested  interests.  The  true 
inside  history  of  the  methods  used  to  change  tne  court  in  the  income 
tax  case  mignt  shock  the  Nation,  if  generally  made  known. 

It  would  be  well  to  inquire  just  nere  what  authority  there  is  in 
the  Constitution  for  the  assertion  of  such  remarkable  power,  by 
which  five  lawyers  sittmg  in  Washington  can  negative  an  act  of  Con- 
cress  passed  by  the  House  and  Senate,  and  approved  by  the  Presi- 
dent, and  overruling  the  precedents  of  the  court  on  which  they  sit, 
and  overruling,  besides,  tfe  views  of  four  judges  on  the  same  bench, 
as  happened  in  the  income  tax  case. 
I     There  is  not  a  line  in  the  Constitution  which  authorizes  the  a»- 
I  sumption  of  this  unlimited  power  by  the  court.     Nor  is  there  a  line 
in  any  State  constitution  which  so  authorizes  it.     The  members 
of  the  le^latures  and  of  Congress,  governors  and 'presidents,  are 
equally  with  the  judges  sworn  to  observe  the  Constitution.     There 
is  no  intimation  tnat  to  the  judges  was  given  the  power  to  negative 
the  exercise  of  their  sworn  duties  by  these  other  officials,  and  tbe 
presumption  was  that  all  equally  would  obey  the  Constitution. 
/There  was  no  preeminence  given  the  judges.     When  Congress^  or  a 
/  legislature^  passes  a  statute,  it  is  a  construction  by  the  majonty  of 
(  those  bodies  that  it  is  constitutional.     When  the  President  or  the 
\  governor  vetoes  or  approves  it,  the  presumption  is  that  he  has  acted 
according  to  his  construction  of  the  Constitution;  but  as  the  presump>- 
tion  is  that  the  greater  number  of  men  are  better  informed  than  one, 
by  the  constitutions  of  thjB  States  (and  the  Federal  Constitution) 
in  which  the  veto  power  is  given,  there  is  power  lodged  in  the  legis- 
lature or  Congress  to  overrule  a  veto,  by  a  vote  ranging  from  a  bare 
majority  to  a  two-thirds  vote.     If  the  executive,  or  me  legislative 
departments  disregard  their  oaths,  the  remedy  is  correction  by  the 
people  at  the  next  election.     If  the  judges  make  a  mistake  in  vetoing 
a  statute,  there  is  no  power  to  correct  wem,  especially  if  holding  for 
life.    Had  the  Constitution  given  the  judges  the  power  to  set  aside 
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a  statute,  it  would  have  g;\en  the  legislature  the  same  power  as  in 
case  of  the  executive  to  overrule  their  veto.     Had  it  been  supposed^ 
that  such  power  for  the  judges  was  concealed  in  the  Constitution,  iti 
is  safe  to  say  that  it  would  not  have  been  ratified  by  a  single  State.    S 

This  power  when  assumed  by  the  judgas  in  Marbury  v.  Madison 
was  witnout  a  precedent  in  any  other  country.  It  had  never 
dreamed  of  before  in  any  other  country  that  the  judges  would  as- 
suBlfi  gOf  emmental  functions  and  negative  the  action  oi  the  men  who 
were  intrusted  with  the  lawmaking  duties.  It  had  been  attempted 
onlj^  once  in  England,  and  then  they  very  promptly  hung  the  chief 
justice  (TressiUan)  and  exiled  his  associates.  And  the  feat  was  never 
attempted  again  by  any  subsequent  judges.  Indeed,  in  England 
for  a  long  time  the  judges  were  removable  at  the  will  of  the  King, 
and  when  that  was  abandoned  they  were  made  removable  by  a 
majority  vote  of  Parliamenjfwithout  trial  and  without  cause  shown. 
This  is  the  law  in  England  uT  this  day^  If  the  judges  had  attempted 
any  such  decision  as  our  court  made  in  Marbury  v.  Madison,  in  the 
Dartmouth  College  case,  or  in  the  Income  Tax  case,  and  similar  cases, 
the  lawmaking  power  would  have  at  once  vindicated  its  rights  by  the 
prompt  removal  of  the  judges. 

Neither  was  the  power  granted  to  the  United  States  judges  by 
the  convention  at  Philadelphia  in  1787.  The  Reactionary  clement 
which  was  in  charge  of  that  convention  was  not  inadvertent  to  the 
great  advantage  oi  an  irre viewable  body  having  power  to  negative 
the  will  of  the  people.  They  attempted  to  get  into  the  Constitution 
a  provision  to  that  effect.  When  that  convention  met,  to  protect 
tiiemselves  from  any  influence  from  public  opinion  and  in  defiance 
of  the  maxim  that  government  should  exist  only  by  the  consent 
of  the  governed,  it  sat  with  closed  doors.  The  members  were  sworn 
not  to  make  copies  of  any  resolution  or  other  action  or  to  corre- 
spond with  constituents  or  communicate  with  others  as  to  any  mat- 
ters pending  before  the  convention.  Any  record  of  yeas  and  nays 
was  lorbidden;  but  fortunately  one  was  kept  without  the  knowl- 
edge of  the  convention.  The  journal  was  kept  secret,  and  the  motion 
to  destroy  it  fortunately  failed  by  one  majority.  Mr.  Madison's 
copy  was  published  only  after  the  lapse  of  49  years,  when  every 
member  had  passed  beyond  human  accountability.  Only  12  States 
were  ever  represented,  and  one  of  these  withdrew  before  the  final 
result  was  reached.  Of  its  65  members,  only  55  ever  attended,  and 
«o  far  from  being  unanimous,  only  39  signed  the  Constitution,  and 
some  actively  opposed  its  ratification  by  their  own  States.  In  several 
States  ratification  was  had  by  the  barest  majority.  In  New  York,  I 
believe,  a  majority  of  one  for  ratification  was  had  hy  persuading  a 
member  of  the  legislature  to  absent  himself.  Its  ratification  by  the 
required  number  of  States  was  secured  only  by  a  pledge  to  adopt 
the  first  10  amendments  which  guaranteed  the  rights  of  man,  a'suo- 
ject  which  had  been  wholly  omitted.  In  no  State  was  there  any  rati- 
fication by  a  vote  of  the  people. 

Even  in  such  a  convention,  thus  composed  and  thus  secluded  from 
the  influence  of  public  opinion,  the  persistent  effort  to  grant  the 
judges  such  power  was  repeatedly  and  overwhelmingly  denied. 
The  proposition  was  made,  as  we  now  know,  from  Mr.  Madison's 
journal,  that  ''the  judges  should  pass  upon  the  constitutionality  of 
acts  of  Congress.  '*    This  was  defeated  June  4,  receiving  the  votes  of 
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only  two  States.  It  was  renewed  no  less  than  three  times,  i.  e.,  on 
June  6,  July  21,  and  finally  again,  for  the  fourth  time,  on  August  15. 
it  was  brought  forward,  and  though  it  had  the  powerful  support  of 
James  Madison,  afterwards  President  Madison,  and  James  Wilson, 
afterwards  a  justice  of  the  United  States  Supreme  Court,  the  propo- 
sition at  no  time  received  the  votes  of  more  than  three  States.  On 
this  last  occasion,  August  15,  Mr.  Mercer  thus  summed  up  the  thought 
of  the  convention,  as  evidenced  by  its  vote: 

He  disapproved  of  the  doctrine  that  the  judges,  as  expoBitors  of  the  Gonfltitution, 
should  have  authority  to  declare  a  law  void.  He  thought  the  laws  ought  to  be  well 
and  cautiously  made,  and  then  to  be  incontrovertible. 

Though  the  doctrine  that  a  court  could  set  aside  a  statute  and 
deny  the  authority  of  the  lawmaking  power  was  not  recognized  in 
England  or  any  other  country,  shortly  before  the  convention  met 
the  courts  of  four  States,  either  because  avid  of  power  or  because 
they  thought  themselves  a  substitute  for  the  authority  which  before 
the  Revolution  had  been  exercised  by  the  privy  council  in  England 
of  refusing  approval  to  the  statutes  of  our  Provinces,  had  asserted 
such  authority.  In  Rhode  Island  the  offending  judges,  who  were 
elected  annually  by  the  legislature,  were  dropped^  and  the  doctrine 
in  other  States  met  with  disapproval.  These  decisions  were  recent, 
and  Madison  and  Wilson  knew,  as  the  convention  did,  that  they 
were  endeavo  ing  to  confer  the  same  power  on  the  Federal  Supreme 
Court,  and  though  it  was  persistently  presented  by  them  on  four 
several  occasions,  it  was  thus  overwheumngly  defeated. 

While  friends  of  this  doctrine  of  judicial  supremacy  over  the  other 
departments  of  the  Government  have  iiigemously  argued  in  divers 
ways  that  the  doctrine  can  be  construed  into  the  Constitution,  these 
votes  a'  e  conclusive  that  the  convention  refused  to  put  it  there.  It 
is  not  reasonable  to  suppose  that  when  the  convention  gave  t\ye 
President  the  veto  power,  but  expressly  provided  that  he  could  be 
overruled  by  two-^thirds  vote  in  Congress,  that  they  would  have  given 
by  imphcation  a  greater  veto  to  the  judges  without  expressly  so  stat- 
ing and  without  making  their  action  reviewable,  as  m  the  case  of 
the  presidential  veto. 

However  plausible  the  arguments  in  favor  of  judicial  supremacy, 
its  friends  can  not  point  to  a  hne  in  the  Constitutioii  which  confers 
it.  The  ordy  words  that  can  even  be  construed  as  giving  them  any 
power  is  the  provision  that  "the  Constitution  of  the  United  States 
and  the  laws  made  in  puisuatice  thereof  shaU  be  supreme."  That" 
does  not  authorize  the  court  to  hold  any  act  of  Congress  unconstitu- 
tional, but  it  means  that  when  a  State  statute  or  constitution  con- 
flicts with  the  Federal  Constitution  and  statutes  enacted  by  Con- 
gress under  its  authority,  the  latter  shall  govern,  just  as  a  later  act 
controls  an  older  one. 

Even  in  Marbury  v.  Madison,  Judge  Marshall  did  not  claim  that 
any  express  provision  of  the  Constitution  conferred  this  power,  but 
de  ivecl  it  by  implication.  Indeed,  freed  from  the  prepossessions 
derived  from  our  long  acquiescence  in  the  doctrine,  notning  could 
be  mo  e  preposterous  than  the  proposition  that  five  lawyers  can  in 
their  disci  etion  set  aside  the  will  of  the  people  as  expressed  in  an  act 
by  the  Senate  and  House  and  approvea  by  the  President,  and  that 
when  this  is  done  the  hundred  millions  of  the  American  people  are 
I  powerless  in  any  way  to  review  such  decision. 
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If  I  were  speaking  to  a  body  of  lawyers,  I  could  name  case  after 
case  in  which  this  has  happened,  and  point  out  the  ba'-  upon  prog-  ess 
and  upon  the  amelioration  of  the  conditions  of  the  masses  which  has 
resulted  therefrom.  If  I  were  to  quote  to  you  the  comments  made 
by  Thomas  Jefferson  upon  some  of  these  d.ecisions,  the  remarks  of 
Andrew  Jackson,  of  Abraham  Lincoln,  and  of  others  upon  the  exer- 
cise of  this  usuiped  power,  it  would  make  your  ea^  burn. 

Governor  Baldwin,  formerly  chief  justice  of  Connecticut,  and  a 
staunch  defender  of  high  pie.ogative  in  the  courts,  recently  admit- 
ted that — 

This  right  of  a  court  to  set  itself  up  against  the  legislature  *  *  *  is  something 
which  no  otber  couotry  in  the  world  would  tolerate. 

Mr.  Justice  Harlan  has  well  said: 

When  the  American  people  come  to  the  conclusion  that  the  judiciary  of  this  land 
ia  usurping  to  itself  the  functions  of  the  legislative  department  of  the  Government 
and  by  jumcial  construction  onlv  is  declaring  what  should  be  the  public  policy  of  the 
United  States,  we  will  find  trouble.  Ninety  millions  of  people — all  sorts  of  people — 
are  not  going  to  submit  to  Hxe  usurpation  by  the  judiciary  of  the  functions  of  other 
departments  of  the  Government,  and  the  power  on  its  part  to  declare  what  is  the 
puolic  policy  of  the  United  States. 

I  need  not  now  refer  to  the  case  of  Chisholm  v.  Georgia,  in  which 
the  court  haled  a  sovereign  State,  like  a  private  mdividual,  to  the 
bar,  and  an  indignant  people  promptly  prevented  the  recurrence  of 
such  a  spectacle  by  enacting  the  eleventh  amendment,  as  to  which 
the  court  as  late  as  1890,  in  Hans  v.  Louisiana,  134  U.  S.,  11,  said: 
'*This  amendment,  expressing  the  will  of  the  ultimate  sovereignty  of 
the  whole  country,  superior  to  all  legislatures  and  all  courts,  actually 
reversed  the  decision  of  the  Supreme  Court."  This  has  happened 
since  in  the  reversal  of  the  income  tax  decision  by  the  sixteenth 
amendment.  I  will  not  refer  to  the  Dred  Scott  decision,  which  was 
so  roimdly  denounced,  but  which  has  since  been  cured  by  the 
thirteenth;  fourteenth,  and  fifteenth  amendments.  I  will  cite  only 
two  cases. 

The  people  of  New  York,  through  their  legislature,  felt  aggrieved 
that  the  bakers  in  their  State  were  subjected  by  the  greed  of  their 
employers  to  enormous  heat  for  an  excessive  number  of  hours,  to  the 
shortening  of  their  lives,  and  passed  a  statute  limiting  such  labor  to 
10  hours  per  day.  The  act  was  promptly  attacked  by  that  interest, 
supportecl  by  the  influence  of  other  vested  intereste  which  feared 
similar  legislaticn.  But  the  State  Court  oi  Appeals,  elected  by 
your  own  people,  in  Lochner's  case,  affirmed  the  power  of  your  State 
to  make  such  regulations.  Those  great  interests  at  once  took  the 
case  by  appeal  to  the  United  States  supreme  uourt  at  Washington. 
It  was  purely  a  matter  of  police  regulation,  and  the  Federal  court  had 
no  jurisdiction  over  the  matter.  But  they  usumed  it  by  the  flexible 
terms  of  the  Fourteenth  amendment,  which  mean  anvtJi 
evervthipff  t.hf^|.  t.bft  ^^^{yfia  see  fit,  and  whicn  can  be  used  to  destroy 
r  leinsla 


anjr  legislaiion  tbat  they  do  not  approve,  and  then  five  judges,  the 
majority  of  the  court,  though  the  four  ablest  judges  dissented,  pro- 
ceeded to  tell  the  bakers  that  they  must  work  as  long  as  their 
employers  should  require,  and  in  ovens  as  hot  as  they  chose  to  heat 
them.  With  gjn^^^'"'^  irr*T  they  added  that  they  did  this  because 
the  bakers  haa  a  '*rigKt  to  contract/'     Lochn  r  v.  N.  Y.,  198  U.  S  ,  n  ^ 

45.     This  was  adding  iasult  to  injury,  for  every  one  knew  that  theuT'l-^/^ 
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decision  was  not  in  the  interest  of  the  bakers,  whom  the  legislature 
was  trying  to  protect,  but  in  the  interest  of  the  employers,  who  did 
not  wish  to  be  controlled  by  the  public  in  their  greed. 

It  would  have  been  a  revelation  to  the  men  who  passed  the  Four- 
teenth amendment  to  protect  the  negro  to  find  it  construed  as  holding 
white  men  in  slavery  by  prohibiting  legislatures  from  limiting  the 
hours  of  labor  or  foroidding  insanitary  and  dangerous  conditions. 

Mr.  Justice  Hoi  os,  who  was  one  of  the  four  dissenting  judges  in  the 
Lochner  case,  in  Bank  v.  Haskell,  219  U.  S.,  Ill,  speaking  for  the 
court,  thus  finely  defines  the  police  power  which  is  reserved  to  the 
States:  ''The  police  power  extends  to  all  the  great  public  needs.  It 
may  be  put  forth  in  aid  of  what  is  sanctioned  by  usage,  or  held  by 
the  prevailing  morality  or  the  strong  and  preponderant  opinion  to 
be  greatly  and  immediately  necessary  to  the  public  welfare."  This 
'><**'  Wbower  belongs  to  the  States,  and  it  was  judicial  usurpation  when  the 
^y^  J/*  V  r United  States  Supreme  Court  overruled  your  state  statute^ 
/>Av,  ^  Then  there  was  the  income  tax  case.  This  tax  had  been  held 
IsA^M  ^  J^^  by  the  court  for  100  years.  Under  it,  during  the  war,  hundreds 
..^  {j\^^^  millions  of  dollars  had  been  collected  to  aid  in  saving  the  Union. 
1^  \j  After  long  insistence  by  the  people,  that  great  wealth  was  escaping 
A^/  *  its  due  share  of  taxation,  while  labor  and  men  of  modest  means  tore 
nearly  the  entire  burden  of  supporting  the  Government,  a  new  income 
tax  was  enacted,  in  spite  of  tne  influence  of  a  powerful  lobby  and  of 
a  large  part  of  the  press,  which  ridiculed,  after  being  duly  mspired, 
an  income  tax.  In  England  one-third  of  the  support  of  the  Govern- 
ment was  derived  in  this  way  from  the  superfluities  of  the  wealthy  by 
the  levy  of  a  graduated  income  tax  and  a  graduated  inheritance  tax^ 
increasmg  the  per  cent  with  the  size  of  the  income.  The  same 
system  was  in  torce  in  all  other  countries,  as  it  had  been  in  ours. 
The  biU  passed  the  lower  house  of  Congress  unanimously,  and 
I  believe  there  were  only  one  or  two  votes  against  it  in  the  Senate. 
The  President,  who  was  a  good  lawyer,  approved  it.  The  plutoc- 
racy of  the  country  w^as  opposed.  The  matter  was  brought  before 
the  Supreme  Court  of  the  United  States.  That  court  at  first  affirmed 
tibe  validity  of  the  act  in  accordance  with  all  the  precedents.  Sud- 
denly, one  judffe  changed  his  views.  Information  was  imparted 
upon  which  a  rehearing  was  asked  and  theii  by  a  ViUfl  \Si  llVfl  ft)  lour 
the  act  was  held  unconstitutional  and  set  aside,  to  the  amazement  of 
the  whole  country  and  of  all  foreign  nations.  By  what  means  this 
changeable  judge  received  wireless  information  as  to  the  views  of 
the  3y  d^M  Uiyji  wUu  siguuQ  iliU  Ci^lijciiukion  ol  1787  has  never  been 
known.  Certainly  he  had  no  respect  for  the  opinions  of  the  preceding 
judges  on  toat  bench  who  had  neld  otherwise,  nor  of  his  four  dis- 
senting brethren,  nor  for  his  own  opinion  as  expressed  on  the  pre- 
vious hearing.     The  result  was  that  the  vote  of  that  one  man  put 


M" 


the  Congress  and  the  President  into  the  absurd,  not  to  say  wicked^ 
attitude  of  having  passed  a  law  in  violation  ot  their  oatlis  to 


support 


I  the  Constitution.    He  also  showed  a  most  profound  contempt,  for 

/  the  80,000,000  of  people  who  then  constituted  the  umtea  Mate^,  but 

I  a  great  regard  for  the  interests  and  views  of  the  two  or  three  hundred 

\  thousand  owners  of  great  wealths    The  result  was  that  by  his  vote 

be  transferred  over  »iuO,l)(M),Ofiu  of  annual  taxation  from  the  very 

rich,  who  were  the  most  able  to  pay  it,  and  placed  Ijiis  burden  upon 

the  masses,  who  already  paid  more  than  their  share  of  the  burdens  of 
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government.  His  change  of  mind  has  thus  up  tc-  date  caused  the 
masses  to  pay  probably  three  thousand  million  dollars,  which  under 
the  will  of  the  people  as  expressed  by  the  vote  of  Congress  and  the 
approval  of  the  President  should  have  been  placed  upon  those  m^st 
able  to  pay  it. 

The  power,  tku8  construed  to  he  in  a  court,  or  indeed  in  the  hands  of\ 
one  man,  to  dccomplish  such  an  act  as  this  without  any  review  or  possv-  J 
bUity  of  review  and  without  any  words  in  the  Constitution  conferring  it,  y 
is  80  exorbitant  and  unprecedented  that  it  needs  no  argument  to  demonr  I 
strate  that  it  ought  not  to  he  tolerated^  and  can  not  safely  be  permitted  to) 
continue.     Not  the  t/zar  oj  Russia,  nor  any  other  potentate,  would  have 
dared  to  perpetrate  such  an  a^t. 

It  may  be  interesting  to  note  the  origin  of  the  doctrine  of  iudicial 
supremacy  over  the  lawmaking  power  as  it  originated  in  Marbury  v. 
Madison^  in  1803,  16  years  after  the  formation  of  the  Consti- 
tution. The  South  was  aware  that  the  greater  increase  in  popula- 
tion at  the  North  would  give  that  section  control  over  the  House. 
For  the  protection  of  its  slave  property  by  the  Senate  it  kept  up  the 

Krocess  of  always  simultaneously  admitting  one  slave  State  ana  one 
ee  State  till  tnis  could  be  no  longer  continued.  The  South  also 
secured  the  election  of  a  southern  President  or  of  a  *' northern  man 
with  southern  principles,"  up  to  the  election  of  Lincoln.  Its  last 
defense  was  the  power  which  Marshall  had  assumed  for  the  court, 
to  set  aside  acts  of  Congress.  The  longer  use  of  such  power  was 
jeopardized  in  1861  by  the  election  of  Lmcoln,  who  had  denounced 
the  Dred  Sciott  decision,  and  by  the  old  age  of  Taney,  who  died, 
indeed,  in  1864.  Thus  for  63  years  from  1801  to  1864  two  southern 
Chief  Justices,  Marshall  and  Taney,  together  with  associates  of  their 
way  of  thinking,  held  to  the  theory  that  legislation  by  Congress 
hostile  to  property  rights  and  slavery  could  be  vetoed  by  the  court. 

It  is  thus  smgular  that  this  doctnne  which  was  largely  a  precau- 
tion for  the  protection  of  property  in  slaves,  and  tne  fourteenth 
amendment  wnich  was  passed  for  the  opposite  purpose  of  protecting 
the  negro,  have  both  become  the  refuge  and  safeguard  of  the  interests. 
Neither  now  subserve  their  original  purpose. 

This  doctrine  is  based  upon  the  idea  that  though  a  majoritj  of 
the  Senators  who  are  sworn  to  serve  the  Constitution  may  either 
viciously  or  ignorantly  violate  the  Constitution  in  the  passage  of  an 
act,  ana  though  a  majority  of  the  House  may  do  the  same,  and 
though  the  President  may  also  either  viciously  or  negligently  vio- 
late nis  oath  of  oflSce  by  failing  to  veto  an  unconstitutional  act, 
and  a  minority  of  the  court  itsdf  may  do  the  same,  the  five  men 
who  constitute  the  majority  are  infallible  and  will  never  do  so,  not 
even  when  they  reverse  their  predecessors,  or,  as  in  the  Income  Tax 
case,  their  own  court. 

Marshall  was  a  great  judge  and  rendered  many  valuable  decisions. 
But  as  A  matter  of  history  we  know  that  he  had  strong  bias  and,  like 
other  men,  some  faults.  He  was  Secretary  of  State  in  January, 
1801.  wlxea  jippointed  Chief  Justice  and  took  his  seat  on  the  bench. 
Yet  ne  held  both  offices  up  to  the  night  of  March  3,  1801,  when  his. 
office  as  Secretary  of  State  expired.  It  was  he  who,  at  midnight,, 
signed  the  commission  to  Marbury,  which  he  left  on  the  table  be- 
cause unable  to  deliver  it  before  the  dock  struck  12,  for  Levi  Lin- 
coln, the  new  Attorney  General  stood  by  him  (as  Parton  says)  with 
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Mr.  Jefferson's  watch  in  hand  and  forbade  him  to  proceed.  It 
was  this  commission  which  he  sought  to  validate  as  Chief  Justice 
when  a  mandamus  was  asked  to  compel  Madison,  the  new  Secretary 
of  State,  to  deliver  it.  He  did  not  issue  the  mandamus.  If  he  haa, 
there  might  have  been  impeachment  proceeding  which  would  have 
nipped  this  doctrine  in  the  bud,  as  was  done  in  England  by  the  exe- 
cution of  Chief  Justice  Tressilian  and  the  exile  of  his  associates. 

I  would  not  have  anvone  in  this  audience  misunderstand  me.  I 
am  not  arming  that  the  Supreme  Court  of  the  United  States,  or 
any  other  judges,  were  not  able  and  incorruptible  because  they  have 
differed  with  me  in  this  matter.  Nor  does  the  fact  that  lliomas 
Jefferson,  Andrew  Jackson,  Abraham  Lincoln,  William  J.  Bryan, 
Theodore  Roosevelt,  and  thousands  of  others  have  denied  the  exist- 
ence of  this  power  in  the  judiciary  put  the  judges  in  the  wrong. 
But  the  fact  that  judges  are  able  and  conscientious  does  not  confer 
such  power  when  it  can  not  be  found  in  the  Constitution. 

Men  of  ability  are  not  free  from  errors,  nor  from  bein^  influenced 
by  love  of  power.  However  conscientious  they  may  be,  placing  them 
on  the  bench  does  not  change  their  nature  nor  the  views  which  while 
at  the  bar  they  have  entertained  of  the  sacredness  and  superiority  of 
vested  property  rights  over  human  rights. 

It  is  true  that  the  audience  before  me,  however  respectable,  is  not 
the  people  of  the  United  States.  At  Syracuse  there  was  a  large 
prison  in  which  every  utterance,  however  low,  could  be  heard  by  the 

I  custodian  of  the  King.  It  was  known  as  the  '*Ear  of  Dionysius." 
New  York  is  the  great  and  throbbing  center  of  this  country — ^its  *  'Ear 
of  Dionysius.''  What  is  said  here,  and  on  an  occasion  like  this,  if  it 
deserves  any  consideration,  will  be  heard  and  considered  all  over  this 
country.  To  you,  therefore^  I  have  submitted  these  views  for  your 
judgment,  as  the  representatives  of  the  people  who  are  and  ought  to  be 
the  supremepower  in  the  Bepublic. 

Even  Mr.Taft,  who  was  long  a  judge  and  who  is  on  record  in  favor 
of  judicial  high  prerogative,  has  said: 

If  the  law  is  but  the  essence  of  common  sense,  the  protest  of  many  average  men  may 
evidence  the  defect  in  a  leg^  conclusion,  though  based  on  the  nicest  legal  reasoning 
and  profoundest  learning. 


ja^t^ .f<^  f  Every  popular  government  should,  in  the  end,  and  after  a  necessarily  prolonged 
^,^4^^^/ deliberation,  jj^ssess  the  power  of  taking  any  action  which  in  the  opinion  of  the 
^^h  \  decisive  majority  of  the  people  is  demanded  by  the  public  welfare. 

Many  judges  have  concurred  in  and  written  opinions  holding 
8tatut<»  unconstitutional,  because,  though  this  power  was  never  con- 
ferred, it  has  been  supported  by  long  acquiescence;  and  legislatures 
have  passed  many  statutes,  which  otherwise  would  not  have  been 
enacted,  bj  salving  their  consciences  with  the  statement^  ''If  the  act 
is  unconstitutional,  the  courts  will  set  it  aside."  I  am  not  attacking; 
the  judges  for  doin^  what  most,  if  not  all,  of  them  have  done.  But  1 
support  the  proposition  that  such  authority  has  never  been  conferred 
by  the  Federal  or  any  State  constitution;  that  its  exercise  is  dan- 
gerous, and  especially  so  as  to  the  judges  themselves,  and  that  it  rests 
solely^  upon  long  acquiescence  ana  not  on  any  authority  in  the  Con- 
stitution. We  have  seen  lately  a  formidable  movement  for  the  recall 
of  the  judges  and  a  recall  of  judicial  decisions,  and  a  growing  anta^ 
nism  on  the  part  of  the  masses,  who  are  coming  to  view  the  courts  with 
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distrust  and  as  being  hostile  to  all  progressive  movements  for  the 
betterment  of  their  condition. 

We  can  not  claim  that  ;w^e  are  necessarily  governed  by  the  people 
because  of  our  form  of  government,  nor  that  our  officials  are  really 
chosen  by  the  people  or  are  responsive  to  their  will.  After  the  Revo* 
lution,  as  I  have  said,  the  suffrage  was  very  much  restricted.  Man- 
hood suffrage  was  practically  unknown.  Without  going  into  the 
details  in  the  different  States,  I  may  cite  the  constitution  in  North 
Carolina.  In  that  State,  down  to  1855,  no  man  could  vote  for  a  State 
senator  unless  he  owned  50  acres  of  land.  Men  who  owned  less,  or  no 
land,  were  not  deemed  possessed  of  sufficient  intelligence  or  patriot- 
ism to  exercise  that  right.  Down  to  1836,  our  governor  and  all  State 
officials  were  chosen  by  the  le^lature.  And  the  judges  were  chosen 
in  the  same  mode,  and  for  life,  down  to  1868.  For  60  years  our 
sheriffs,  clerks  of  the  court,  coroners,  and  other  officials  were  appoint- 
ive or  elected  by  the  magistrates,  or  legislature.  Changes  in  this 
respect  to  popular  vote  took  place  in  other  States,  some  earlier  and 
some  later  than  with  us.  While  the  change  has  broadened  the  in- 
fluence of  pubUc  opinion,  we  have  not  yet  reached  the  point  where  the 
control  of  any  State  government  or  of  the  Federal  Government  is 
really  in  the  people. 

In  the  last  analysis,  our  Government  is  very  largely  a  plutocracy.  / 
Our  nominations  are  made  largely  by  party  machines,  which  more  or ' 
less  in  different  localities  are  suppUed  with  the  bulk  of  their  funds  by 
great  interests,  which  are  thus  enabled  to  dictate  in  a  large  degree 
nominations  by  each  of  the  political  parties,  leaving  the  people  to  take 
their  choice  between  candidates  oi  Uke  sentiments  as  regards  the 
interests.  This  is  being  more  generally  understood,  and  hence  the 
widespread  agitation  in  favor  of  the  initiative  and  the  referendum/ 
and  oi  legalized  primaries,  and  of  other  measures  intended  to  place 
the  real  power  in  the  hands  of  the  people.  Only  experience  can  decide 
how  far  the  politicians  can  ^^beat  these  measures,  and  how  far 
they  can  be  made  effective  by  remedying  the  defects  which  shall  be 
found  in  them  after  trial.     In  many  States  the  machines  have,  so  far, 

firevented  the  people  from  even  testing  the  efficacy  of  these  measures. 
n  others,  the  measures  are  on  the  statute  book,  but  time  alone  can 
demonstrate,  as  already  said,  how  far  they  can  really  place  the  Govern- 
ment of  this  country  in  the  hands  of  the  people. 

In  reference  to  '^Government  by  Judges  '  who  hold  the  ultimate 
power  in  this  country,  since  there  is  no  power  to  review  or  annul 
tiieir  action  when  they  set  aside  legislation,  I  will  call  attention  to  the 
measures  which  have  been  proposed  for  curing  this  evil: 

(1)  One  of  the  remedies  proposed,  as  to  the  united  States  judges,  | 
is  to  change  the  undemocrf ^jf* Ijfn  t^-^t^y^  into  tenure  for  a  term  oil 

he\ 


years  and  to  make  them  elective  by  the  people;  that  is,  that  the 
district  judges  shall  be  elected  by  the  people  of  their  respective  dis- 
tncts,  and  the  circuit  judges  by  the  people  of  their  circuits,  as  in  most 
of  the  States,  and  that  the  coimtry  shall  be  divided  into  9  divisions, 
for  each  of  wnich  a  judge  of  the  United  States  Supreme  Court  shall  be 
chosen  by  the  people  mereof,  and  that  the  judges  shall,  from  their 
number,  elect  the  Chief  Justice.  Such  an  amendment  has  been 
repeatedly  offered  in  Congress,  but  the  powerful  influences  in  favor 
of  the  present  system  have  so  far  prevented  its  adoption,  as  for  90 
years  tney  prevented  the  passage  of  the  amendment  to  make  the 
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Senators  elective.  As  this* change  has  been  made' in  nearly  every  one 
of  the  States,  there  can  be  no  question  that  it  meets  popular  approval 
and  that  it  should  be  adopted.  It  is,  so  to  speak,  a  modifica  recall, 
in  that  it  submits  a  judge's  conduct  to  popular  approval  at  stated 
intervals.  It  will  not,  however,  ciu'e  the  entire  trouble.  The  judges 
of  most  of  the  States  have  been  made  elective  and  for  a  termjolj^eaiB. 
'Oiis  has  proved  beneficial  (for  the  continuance  of  the  former  system 
had  become  unbearable),  but  will  not  cure  the  evil  entirely  as  long  as 
the  judges  retain  their  assumed  power  of  an  irreviewable  veto  upon 
legislation. 

(2)  Another  remedy  pro*^  >sed,  and  which  has  been  supported  by 
Mr.  Brvan  and  other  trusted  leaders,  has  been  the  "recall  of  the 
judges.  This  has  been  adopted  in  California,  where  for  *  0  years 
the  railroads  and  other  interests  practically  dictated  the  nomination 
and  election  of  the  majority  of  the  judges,  and  dictated  many  deci- 
sions. So  intolerable  was  ttie  condition  in  that  State  that  wnen  an 
amendment  to  this  eflFect  was  submitted  to  the  people  it  was  adopted 
by  more  than  100,000  majority.  The  same  provision  has  been  adopt- 
ed into  the  constitutions  of  Oregon,  Arizona,  Nevada,  and  Colorado, 
and  has  been  submitted  to  the  people  for  ratification  in  Kansas  and 
Minnesota.  In  Arkansas  it  was  adopted  by  the  people,  but  the  court 
set  it  aside  on  a  technicaUty.  When  Mr.  Taf t  refused  to  approve  the 
bill  admitting  Arizona  as  a  State  because  it  contained  this  provision, 
the  people  oi  that  State  wisely  submitted  to  his  arbitrary  conduct; 
but  immediately  upon  becoming  a  State  submitted  and  passed  an 
amendment  reinserting  that  provision. 

The  recall  of  judges  is  by  no  means  a  new  feature,  except  in  the 
fact  that  it  is  to  be  made  by  the  people.  In  England  they  nave  had 
this  recall  ever  since  1688.  for  though  the  judges  are  nominally 
/appointed  for  life,  they  hold  subject  to  a  provision  that  they  can  be 
Vjremoved  at  will  and  without  cause  by  a  majority  vote  in  Parliament. 
We  will  come  a  Uttle  nearer  home.  In  Massachusetts  they  have 
always  had  exactly  the  same  provision  in  their  constitution.  When 
in  1820  there  was  a  convention  to  revise  their  constitution,  Daniel 
Webster  and  others  who  represented,  as  he  did,  vested  interests, 
earnestly  pleaded  to  strike  out  this  provision,  arguing  that  it  would 
make  the  judges  subservient  to  any  passing  gust  of  the  popular  will. 
But  Massachusetts  had  a  better  opinion  of  her  people  and  of  her  judges. 
The  convention  refused  to  strike  out  the  provision,  which  is  still  in 
their  constitution.  In  England  and  in  Massachusetts  and  other 
States  which  have  such  a  provision,  it  has  not  been  often,  if  ever, 
used;  but,  in  the  language  of  Mr.  Wilson,  it  has  been,  it  seems,  a  good 
''gun  behind  the  door.'' 

The  recall  of  the  judges  is  unnecessary  where  they  hold  for  a  term 

of  years,  and  not  for  hfe,  provided  they  are  really  nominated  and 

elected  by  the  people.     The  recall  as  apphed  to  the  judges  is  obiec- 

tionable,  in  my  judgment,  for  many  reasons,  and  among  them  this, 

that  it  can  be  appUed  to  cases  of  ordinary  litigation  where  the  judge 

is  exercising  only  his  legitimate  judicial  function.    If  as  to  such 

matters  he  proves  corrupt,  he  can  be  impeached;  and  if  he  proves 

feeble,  he  can  be  droppea  at  the  end  of  his  term.     The  other  proposed 

/remedies,  which  are  set  out  below,  have  the  great  advantage  that 

(they  apply  to  prohibit,  or  to  review',  the  courts  only  when  they  at- 

\  tempt  to  exercise  legislative  functions  by  setting  aside  acts  of  the 
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leeialatiire  or  Congress  without  any  constitutional  authority  in  them- 
selves to  do  so. 

(3)  There  is  the  remedy  which  has  been  ably  advocated  by  Mr. 
Roosevelt;  which  is  commonly  called  by  its  opponents  the  *  ^recall  of 

i 'judicial  decisions.^^  In  substance,  however,  it  simplv  applies  to  the 
lecisions  oi  me  courts  on  constitutionality  of  statutes  tlie  same  remedy 
that  the  Constitution  now  gives  as  to  the  veto  of  the  President,  to  wit, 
that  the  statute  which  has  received  a  judicial  veto  shall  be  submitted 
to  Congress,  or  the  legislature,  as  may  be,  and  if  the  court's  veto  is 
overruled  by  the  same  vote  that  is  required  to  overrule  an  executive 
veto,  the  statute  shall  be  held  in  foi*ce.  There  can  logically  be  no 
objection  to  applying  to  the  judicial  \  eto  that  has  been  assumed 
out  express  autnority  the  method  that  is  ^von  to  review  the  expresi 
conferred  executive  veto. 

(4)  Another  remedy,  still,  is  a  suggested  amendment  that  the  courts  j 
shall  not  be  permitted  to  hold  any  statute  unconstitutional.  Seeing/ 
that  in  every  legislature  and  every  Congress  the  members  are 
sworn  to  obey  the  Constitution  equally  with  the  judges,  and  that  in 
those  bodies  there  is  always  a  large  number  of  lawyers,  and  other 
men  of  equal  ability  to  the  judges,  there  is  no  reason  that  we  should 
not  conform  our  procedure  m  this  matter  to  that  of  England  and  all 
other. countries  which  have  always  denied  to  the  judges  any  control 
over  legislation,  and  which  have  always  refused  the  courts  the  over- 
whelming power  of  an  irreviewable  veto  upon  legislation  which  our 
judges  have  assumed.  In  Ohio  their  recent  constitution  has  modi- 
fied this  suggestion  by  providing  that  the  courts  shall  hold  no  statute 
unconstitutional  if  more  than  one  judge  dissents. 

This  would  seem  logical,  even  if  the  judges  rightfully  possessed  the 
veto  power,  because  the  United  States  Supreme  Court  has  always 
held  that  no  statute  should  be  declared  unconstitutional  unless  it 
was  so  ''beyond  all  reasonable  doubt.''  Ogden  v.  Saunders,  12  Wheat., 
269.  In  practice,  however,  we  may  observe  that  the  court  held  the 
income  tax  unconstitutional  when  all  previous  courts,  and  indeed 
the  same  court  in  that  very  case,  had  held  that  statute  constitutional, 
and  the  opinion  in  favor  of  its  unconstitutionality  was  by  a  vote  of 
5  to  4.  t^pon  this  sho^dng,  certainly,  its  unconstitutionality  was 
not  '*clear  beyond  a  reasonable  doubt."  But  men  possessed  of  irre- 
viewable, irresponsible  powers  are  capable  of  strange  reasoning  and 
strange  conduct,  and  judges  are  no  exception. 

(6)  Rut  irrespective  of  the  slow  process  of  constitutional  am^^nd- 
nient,  which  the  interests  will  fight  in  every  State  legislature,  there 
is  a  remedy  at  hand  and  already  in  the  power  of  Congress,  if  they 
choose  to  exert  it. 

As  to  judges  below  the  Supreme  Court,  they  are  created  not  by  the 
Constitution,  but  by  an  act  of  Congress.  Congress  can,  therefore, 
abolish  any  district  or  circuit  at  will.  It  has  abolished  several  dis- 
tricts, and  in  1802  it  abolished  sixteen  circuit  judges  at  a  blow.  It  is, 
therefore,  in  the  power  of  Congress  to  exercise  the  same  power  that  is 
possessecl  by  Parliament  in  England  and  by  the  legislature  imder  the 
constitution  of  Massachusetts  and  some  other  States,  of  dropping  the 
judges  by  a  majoritjr  vote,  with  the  approval  of  the  President. 

Nor  is  Congress  without  power  as  to  the  Supreme  Court,  for  the 
Constitution  provides  that,  except  as  to  the  few  cases  in  which  the 

8.  Doc.  610,  6a-2 2 
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Supreme  Court  has  original  jurisdiction,  it  shall  have  appellate  juris- 
diction '*  with  such  exceptions  and  under  such  regulations  as  Congress 
shall  make/'  It  is,  therefore,  entirely  within  the  power  of  Congress 
to  deprive  the  courts  of  assuming  jurisdiction  to  hold  any  statute 
unconstitutional.  Such  an  act  was  held  constitutional  by  the  court 
itself  in  the  McCardle  case  (7  Wall.),  in  which  Congress  deprived  the 
court  of  jurisdiction  of  an  appeal  bv  an  act  passed  even  after  the  ap- 

fionl  was  taken  a  nd  the  court  held  tKat  they  were  disabled  to  proceed, 
ndeed,  the  court  recognized  this  power  in  Marbury  v.  Madison,  the 
very  case  in  which  the  extraordinary  doctrine  of  the  judicial  veto 
was  first  put  forward,  for  after  declaring  the  statute  unconstitu- 
tional, the  court  wound  up  by  holding  that  it  could  not  put  its  opia- 
ion  into  effect,  because  Congress  had  not  authorized  them  to  issue 
any  writ  to  execute  their  judgment  by  a  mandamus,  which  would 
have  been  necessary  in  that  case. 

I  have  thus  addressed  you,  my  fellow  citizens,  on  great  questions 
which  deserve  your  consideration  in  view  of  a  determination  on  the 
part  of  a  large  portion  of  our  feUow  citizens  to  have  a  fairer  share  in 
ythe  opportunities  of  life.    /The  progressive  and  himianitarian  meas- 
/ures  necessary  to  the  betterment  of  their  condition  are  almost  inva- 
I  riably  negatived  by  the  courts,  whose  sympathies  are  usually  with  the 
[  propertied  class  and  vested  rights/    So  far,  you  have  had  to  meet  this 
Dy  the  slow  process  of  constitutional  amendments,  as  in  the  I vc?s  case  in 
your  own  State  and  other  instances,  and  the  same  has  been  true  in 
other  States.     I  have  cited  the  amendments  to  the  Federal  Constitu- 
tion, one  of  which,  as  to  the  income  tax,  has  after  20.  years  of  wrong, 
cured  one  of  the  worst  decisions  ever  rendered  by  our  highest  court. 
I  could  not,  however,  condemn  it  more  strongly  than  was  done  in 
the  opinions  of  the  four  dissenting  judges  in  that  case  and  as  it  should 
be  condemned  bv  any  impartial  man. 

All  the  rest  of  the  world  **Uve,  move,  and  have  their  being*'  with- 
out the  irreviewable  control  and  supervision  of  judges  over  the  other 
/departments  of  the  Government.     The  adherents  of  *'big  business" 
[and  of  the  special  interests  assert  that  we  have  alwa3rs  had  it  here 
Ksince  1803),  and  that  we  will  go  to. ruin  if  we  dispense  with  it.     Of 
course  we  shall,  unless  our  people  are  capableof  self  government — as 
we  asserted  in  1776. 

'^If  there  is  anything  wliich  may  be  said  to  be  axiomatic  in  Amer- 
ican constitutional  law,  it  is  the  proposition  that  neither  of  the  three 
departments  of  Government  can  rightfully  interfere  with  the  work- 
ings of  either  of  the  others.  It  is  to  be  profoundly  regretted  that  this 
salutary  principle  was  first  violated  by  the  judicial  department  in 
Marbury  v,  Madison.''  This  is  a  remark  of  the  late  Judge  Sejonour 
D.  Thompson  in  an  admirable  address  before  the  Bar  Association  of 
Texas  in  1896  (30  Am.  Law  Rev.,  678).  After  referring  to  many 
cases  in  which  the  court  had  exercised  authority  beyond  their  right- 
ful powers,  lie  thus  sums  up,  in  language  ^rhichl  reproduce  for  its 
intrinsic  powder.     Judge  Thompson  said : 

There  is  danger,  real  danger,  that  the  people  will  see  at  one  sweeping  glance  that 
all  the  powers  of  their  governments,  Federal  and  S4ate,  lie  at  the  feet  of  us  lawyers — 
that  is  to  say,  at  the  feet  of  a  judicial  oligarchy;  that  those  powers  are  bein^  steadily 
exercised  in  behalf  of  the  wealthy  and  powerful  classes  and  to  the  prejudice  of  the 
scattered  and  segregated  people;  that  the  power  thus  seized  includes  the  power  of 
amending  the  Constitution;  the  power  of  superintending  the  action,  not  merely  of 
Congress,  but  also  of  the  State  legislatures;  the  power  of  degrading  the  ppwera  of  the 
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tvo  houses  of  Gongreas,  in  making  those  investintions  which  they  mav  deem  neces- 
sary to  wise  legislation,  to  the  powers  which  an  Englidi  court  has  ascribed  to  British 
colonial  legislatures;  the  power  of  superintending  the  judiciary  of  the  States,  of 
annulling  weir  judgments  and  of  commanding  them  what  judgments  to  render;  the 
power  of  denyii^  to  Congress  the  power  to  raise  revenue  by  a  method  employed  by 
all  governments;  making  the  fundamental  sovereign  powers  of  government,  such  as 
the  power  of  taxation,  the  subject  of  mere  barter  between  corrupt  legislatures  and 
private  adventurers;  holding  that  a  venal  legislature  temporarily  invested  with 
power  may  corruptly  bargain  away  those  essential  attributes  of  sovereignty,  and  for 
all  time;  that  corporate  franchises  bought  from  corrupt  legislatures  are  sanctified  and 
placed  forever  beyond  recall  by  the  people;  that  great  trusts  and  combinations  may 
place  their  yoke  upon  the  necks  of  people  of  the  United  States,  who  must  groan  for- 
ever under  their  weight,  without  remedy  and  without  hope;  that  trial  by  jury  and 
the  ordinary  criminal  justice  of  the  States  which  ought  to  be  kept  near  the  people 
are  to  be  set  aside  and  Federal  court  injunctions  substituted  therefor;  that  those 
injunctions  extend  to  preventing  laboring  men  from  quitting  their  employment, 
although  they  are  liable  to  be  discharged  by  their  employers  at  any  hour,  thus  cre- 
ating and  perpetuating  a  state  of  slavery.  There  is  danger  that  the  people  will  see 
these  things  all  at  once;  see  their  enrobed  judges  doing  their  thinking  on  the  side  of 
the  rich  and  powerful;  see  them  look  with  solemn  cynicism  upon  the  sufferings  of 
the  masses  nor  heed  the  earthquake  when  it  b^ns  to  rock  beneath  their  feet;  see 
them  present  a  spectacle  not  unlike  that  of  Nero  fiddling  while  Rome  bums.  Tliere 
is  danger  that  the  people  will  see  all  this  at  one  sudden  glance,  and  that  the  furies 
will  then  break  loose,  and  that  all  hell  will  ride  on  their  wings. 

These  were  the  worda  of  a  very  wise  and  just  judge.  There  are 
those  who  will  heed  them  and  there  are  those  who  will  mock  at  them. 
To  my  brother  judges  who  may  hear  them  to-night,  or  who  may  read 
them,  I  would  cite  the  instance  of  the  10  virgins  of  whom  Supreme 
Wisdom  said:  '^^nd  five  of  them  were  wise  and  five  of  them  were — 
not." 
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LETTERS 

August  7'R  1914 

EvERYBOors  Magazine  to  Rome  G.  Brown 

and 

ANSWER  THERETO. 


Gonfifdential  to  Menuwrs  Ju<&dal  Recall  Gommittee: 

I  reouTed  from  E/verybody's  E<ditor  th«  enclosed  smug  and  covert- 
ly tkraateiung  note.  As  it,  and  my  answer,  refer  to  work  done  by 
me  as  chairman  of  our  Committee,  I  am  sending  you  copies.     Maybe 

'twiO  interest  you. 

R.  G.  B. 


EVERYBODY'S  MAGAZINE. 

Spring  and  MacDougal  Streets, 

NEW  YORK. 

Editorial  offices.  August  7,  1914. 


My  dear  Sir: 

I  have  just  had  brought  to  my  attention  a  copy  of  the  Morn- 
ing Star  of  Wilmington,  North  Carolina,  reporting  a  speech 
which  you  made  before  the  North  Carolina  Bar  Association 
on  the  30th  of  June. 

I  observe  that  in  one  paragraph  you  call  attention  to  a  certain 

article  published  by  EVERYBODY'S  MAGAZINE  two  years 

ago  by  C  P.  Connolly.     It  will  interest  you  to  know,  I  am  sure, 

that  no  controversion  or  criticism  in  the  nature  of  a  denial 

of  the  facts  or  a  request  for  correction  as  to  what  was  said 

of  any  i)er8on  was  ever  made.    Also  it  will  interest  you  to  know 

that  the  periodical  which  published  Mr.  Carruthers  Ewing's 

speech  w^as  promptly  sued  for  libel  by  Mr.  Connolly,  and  the 

suit  is  now  pending  in  the  courts  here. 

Yours  very  sincerely, 

(Signed)  Trumbull  White, 

Editor. 
Mr.  Borne  G.  Brown, 

Minneapolis,  Minnesota. 


BROWN  &  GUESMER, 
1006-12  Metropolitan  Life  Bldg., 

Minneapolis,  Minnesota. 
Rome  G.  Brown 
Arnold  L.  Gubsmer 


August  14th,  1914. 


Mr.  Trumbull  White, 
Editor  Everybody's  Magazine, 
Spring  &  MacDougal  Streets, 
New  York,  N.  Y. 

Dear  Sir : 

In  answer  to  yours  of  August  7th: 

Referring  to  the  articles  by  C.  P.  Connolly  in  your  magazine 
of  two  years  ago  you  say : 

"It  will  interest  you  to  know,  I  am  sure,  that  no  contro- 
version or  criticism  in  the  nature  of  a  denial  of  the  facts 
or  a  request  for  the  correction  of  what  was  said  of  any  per- 
son, was  ever  made." 

If  you  are  confining  yourself  to  what  has  not  come  to  you 
personally,  I  would  not  pretend  to  contradict  your  statement. 
I  would,  however,  suggest  the  reajson  why  the  victims  of  the 
calumnies  perpetrated  by  your  magazine,  and  the  friends  of 
those  victims,  felt  that  it  was  hopeless  to  credit  your  editorial 
department  with  sufficient  good  faith  to  give  any  communica- 
tion w^hich  they  might  make  either  fair,  dignified,  or  honorable 
treatment.  There  are  poisons  and  stenches,  sometimes  com- 
municated by  active  agents,  the  sources  of  which  are  of  such  a 
nature  that,  while  in  fact  casting  no  real  stigma  upon  the  victim, 
they  nevertheless  cause  him,  temporarily  at  least,  injury  and 
embarrassment.  They  are,  too,  sometimes  of  such  nature  that 
it  is  wiser  for  the  victim  to  bear  his  affliction  than  to  risk  further 
contact  of  any  kind  with  the  foully  contaminating  cause.  Your 
demonstrated  imaginative  powers  will  not  fail  to  serve  you  in 
this  instance  and  will,  therefore,  suggest  more  specific  illustra- 
tions of  the  comparisons  which  I  have  in  mind. 

If  your  statement  is  intended  to  be  as  broad  as  its  terms,  I 
deny  its  truth.  Connolly's  allegations  have  been  very  widely 
controverted  and  criticized,  both  by  denial  of  the  facts  which 
he  pretends  to  state,  and  by  detailed  statements  showing,  not 
only  their  incorrectness,  but  that  they  were  in  a  considerable 
degree  willfully  and  maliciously  false.  In  my  opinion,  many 
of  them  were  so  palpably  false  that  the  editors  of  your  magazine 


can  never  escape  the  charge,  which  now  ha£  become  the  settled 
judgment  of  the  entire  American  Bar,  that,  for  the  purpose  of 
catering  to  the  growing  number  of  sensation*mongers,  and  there- 
by for  the  sordid  purpose  of  increasing  your  circulation,  you 
deliberately  prostituted  your  Magazine  in  the  vilest  manner 
possible,  when  you  published  the  Connolly  articles.  You  were 
not  only  willing  to  shock  the  sense  of  decency  of  enlightened 
and  intelligent  citizens,  but  you  sought  to  do  so,  on  the  theory 
that  the  greater  the  indecency,  the  greater  the  sensation.  This 
is  the  view  which  informed  and  intelligent  people  of  America 
have  of  your  publication  of  these  articles.  This  fact,  however, 
can  be  of  little  interest  to  you,  for  the  articles  were  published 
for,  and  addressed  to,  the  too  great  mass  of  unthinking  people, 
— ^that  is,  people  who  are  not  sufficiently  informed  to  discern 
at  a  glance  their  falsity.  These  articles  were  intended  to  appeal 
to  those  who  would  be  misled  by  them,  or  to  those  who  were 
of  the  same  vicious  disposition  as  the  one  who  wrote  them  or 
as  those  who  consented  to  their  publication.  The  grains  of  truth 
sparsely  scattered  through  these  articles  were  intended  only, 
and  in  fact  served  only,  as  instruments  for  perpetrating  upon 
the  average  reader  the  fraud  and  deceit  manifestly  purposed 
by  both  author  and  publisher. 

In  your  letter  to  me  you  also  say : 

"Also  it  will  interest  you  to  know  that  the  periodical 
which  published  Mr.  Carruthers  Ewing's  speech  was 
promptly  sued  for  libel  by  Mr.  Connolly,  and  the  suit  is 
now  pending  in  the  courts  here." 

This  fact  does  interest  me.  It  may  also  interest  you  to  know 
that  I  have  known  of  this  so-called  libel  suit,  ever  since  it  was 
started.  A  man  of  such  lack  of  sense  and  of  such  shameless 
audacity  as  Mr.  Connolly  has  demonstrated  himself  to  be,  would 
be  expected  to  attempt  to  exploit  himself  still  further  by  in- 
stituting a  libel  suit.  The  spirit  of  your  letter  to  me  shows  that 
you  personally,  as  Editor  of  Everybody's,  would  today  pretend 
to  claim  that  Mr.  Connolly  was  justified  in  writing  the  articles, 
and  that  you  were  justified  in  publishing  them,  and,  therefore, 
that  his  complaint  in  his  libel  case  had  merita  You  mistake 
obstinate  persistence  for  consistency ;  and  you  wish  to  demon- 
strate your  consistency.  You  lack  either  intellingence  or  sin- 
cerity. In  order  not  to  offend  you,  let  me  say  frankly  that  I 
believe  you  are  intelligent. 

As  proof  of  my  knowleflge  of  this  pretense  at  a  desire  to  liti- 
gate, which  you  term  a  libel  suit,  it  may  interest  you  to  know 
that,  so  long  ago  as  June  26th,  1913,  I  went  from  Minneapolis 
to  Memphis,  Tennessee — and  for  no  other  pui^pose  so  far  as  my 


selfish  desires  were  concerned — personally  to  congratulate  Mr. 
Ewing  and  the  Tennessee  Bar  upon  the  fact  that  he  had  been 
by  a  libel  suit  accredited  with  that  versatility,  that  poww  of 
imagination,  that  inventive  genius,  which  would  enable  him  ta 
libel  the  most  despicable  muckraker  then  known  in  moduli 
journalism.  I  also  then  publicly  stated  that  Mr.  Ewing  had  told 
the  truth  about  Mr.  Connolly.  I  said  some  other  things  about 
him  and  about  your  publication  and  about  publications  of  the 
same  type,  which  it  may  interest  you  to  know.  I  therefore 
enclose  copy  of  my  address  before  the  Tennessee  Bar  Associa- 
tion, which  you  will  note  has  been  repeated  on  more  than  one 
occasion.  I  also  send  you  address  before  the  Oklahoma  Bar 
Association  on  December  29th,  1913,  in  which  you  will  see  I 
commended  Mr.  Ewing  and  denounced  Mr.  Connolly  and  your 
magazine.  I  also  send  you  copy  of  my  address  before  the  Den- 
ver Bar  February  21st,  1914,  in  which,  it  will  interest  you  to 
know,  I  included  my  former  remarks  concerning  the  same  sub- 
ject I  also  send  you  my  address  at  Wrightsville  Beach,  North 
Carolina,  June  30th,  1914,  which  you  will  note  was  also  delivered 
before  the  Texas  Bar  and  the  Indiana  State  Bar  and  other  places, 
which  is  the  address  referred  to  in  your  letter  to  me. 

It  may  also  interest  you  to  know,  that  the  circulation  through- 
out the  United  States  of  these  addresses,  in  pamphlet  form  and 
through  the  press,  has  been  estimated  at  already  over  2,000,000 
and  that  the  good  work  is  still  going  on. 

It  may  also  interest  you  to  know,  that  I  have  had  the  compli- 
ment paid  to  me,  that  I  have  had  some  critics  show  willingness 
to  discuss  with  me  some  of  my  statements.  That  gives  a  delight- 
ful sensation — opposition  voluntarily  and  directly  expressed, 
instead  of  a  turning  away  in  indifference  or  in  loathing  and  dis- 
gust. I'm  sorry  for  you  that  you  have  not  had,  as  you  inform 
me,  such  a  sensation  in  connection  with  the  Connolly  articles. 
As  I  have  explained,  the  reason  is  obvious.  It  may  also  interest 
you  to  know,  that  for  every  criticism  I've  heard,  I  have  received 
from  all  parts  of  the  United  States  strong  expressions  of  approv- 
al from  thousands  of  citizens  of  all  classes.  Some  of  them  have 
printed  and  circulated,  at  their  own  expense,  large  editions  of 
one  or  the  other  of  these  addresses.  One  Arizona  enthusiast, 
with  whom  I  have  no  personal  acquaintance,  who  put  out  a  large 
edition  of  the  North  Carolina  address,  reflects  a  sentiment 
which  has  come  to  me  from  many  parts  of  the  country,  when  he 
writes: 

"A  copy  of  this  address  should  be  in  the  hands  of  every 
voter  in  the  United  States  who  can  read ;  and,  if  he  cannot 
read,  he  ought  to  have  it  read  to  him." 


As  yon  have  been  kind  in  giving  me  information,  would  you 
pardon  me  if  I  say  that  it  would  al«o  interest  me  to  know,  why 
it  is,  that  although  the  defendant  in  the  "libel''  suit  to  which 
you  refer,  filed  an  answer  considerably  over  a  year  ago  and 
therein  stood  upon  the  defense  which  is  pleaded  with  all  the 
particularity  required  under  the  New  York  practice — neverthe- 
less neither  the  defendant  in  that  suit  nor  Mr.  Ewing  nor  their 
attorneys  can  get  that  ease  to  trial  ? 

The  so-called  courtesy  of  the  press  prevents  the  American 
people  from  reading  what  decent  editorial  staffs  (and  those 
who  are  not  decent  are  the  rare  exceptions)  think  of  Connolly 
and  of  your  action  in  publishing  his  defamations  Taken  as  a 
whole,  however,  the  American  Press  and  the  American  people 
and  particularly  the  American  Bar,  (which  Mr.  Connolly  still 
further  insults  by  his  claim  of  membership),  are  in  hearty  sym- 
pathy with  Mr.  Ewing  and  are  saying,  as  ever  since  he  spoke 
to  the  Georgia  Bar  they  have  been  saying,  "Your  protest  is  our 
protest;  your  sentiments  ours." 

If  a  court  could  take  judicial  notice  of  facts  which  have  be- 
come matters  of  nation-wide  common  knowledge,  this  pretense 
of  a  libel  suit  would  be  disposed  of  by  judgment  for  the  defendant 
on  inspection  of  the  complaint  The  order  of  the  court  would 
be  something  as  follows : 

"Complaint  allies :  someone  libeled  Connolly.     Insuffici- 
ent because  paradoxical.     Judgment  for  defendant" 

Really,  Mr.  White,  I  cannot  be  kind  to  you  Connolly-like  peo- 
ple.    As  much  as  I  love  Mr.  Ewing,  I  am  envious  of  him. 

Thanking  you  for  your  letter,  I  remain. 

Yours  very  truly, 

BGB.Q.  (Signed)  Rome  G.  Brown. 


^^. 


ADDRESS 

Before  the  State  Bar  Association  of  Missouii 


DELIVERED  AT 


ST.  LOUIS,  MISSOURI 

September  23.  1914     ^ 


BY 

ROME  G.  BROWN 

Minneapolit,  Minn. 


THE   DILEMMA   OF   THE   JUDICIAL   RECALL 

ADVOCATE 


Address  before  the  Missouri  State  Bar  Association, 

Delivered  at   St.  Louis,  Missouri, 

October  23, 1914 


By  Eome  G.  Brown, 
Minneapolis,  Minnesota 


Gentlemen  of  the  Missouri  State  Bar: 

I  am  bringing  coal  to  New  Oastle  when  I  present  to  you 
arguments  against  the  judicial  recall.  The  subversive  mea- 
sures of  the  recall  of  judges  and  of  the  recall  of  judicial  de- 
cisions have  never  found  favor  among  the  enlightened  mem- 
bership of  the  Missouri  Bar.  Indeed,  this  Bar  has  been  the 
source  of  one  of  the  most  convincing  arguments  against  the 
judicial  recall  that  has  ever  been  uttered  in  this  country.  In 
his  "Legal  Antiquities,"  Mr.  Edward  J.  "White,  your  presi- 
dent, has  demonstrated  that  the  judicial  recall  is,  in  both  its 
forms,  a  relic  of  barbarism.  His  book  is  one  which  should 
be  read  by  every  American  citizen.  Among  its  chief  merits 
is  the  fact,  that,  although  primarily  a  lawyers*  book,  it  is 
written  with  a  view  to  illuminating  the  citizen  voter.  It  is 
clear,  perspicuous  and  comparatively  free  from  technicalities. 
No  adequate  conception  of  the  real  significance  of  the  modern 
American  agitation  of  the  judicial  recall  can  be  acquired  with- 
out consideration  of  the  conclusive  argumients  made  by  Mr. 
White. 

PRESENT   STATUS   OP  THE   JUDICIAL   RECALL   AGITATION 

The  conditions  affecting  discissions  of  this  question  are 
quite  different  today  from  what  they  were  two  years  ago. 


Until  recently  the  agitation  in  this  country  in  favor  of  the 
judicial  recall  was  by  appeals  to  the  prejudice  of  the  unin- 
formed citizen ;  while  at  the  same  time  the  arguments  against 
it  were  confined  mostly  to  discussions  among  lawyers  them- 
selves, who  spoke  in  the  language  of  lawyers  and  assumed 
on  the  part  of  their  audiences  a  training  in  the  science  and 
history  of  government.  These  technical  and  legal  protests 
reached  few  citizens  beyond  those  who  were  members  of  the 
legal  profession.  At  the  same  time,  however,  the  forces  of  dis- 
ruption, represented  by  the  advocates  of  judicial  recall, 
through  subtle  and  insidious  manner  of  statement,  were  fast 
gaining  converts  among  the  people  through  arguments  which 
were  in  fact,  although  not  then  so  generally  recognized,  the 
basis  of  a  demand  for  a  change  in  our  form  of  government. 
It  is  not  for  me  to  instruct  the  members  of  the  American 
bar  upon  questions  of  constitutional  government.  It  has  been, 
however,  my  purpose,  and  is  here  today  my  purpose,  to  pre- 
sent certain  phases  of  the  judicial  recall  question  in  terms 
which  may  be  readily  understood  by  the  average  citizen  voter. 
It  is  my  object  to  urge  every  member  of  this  bar  to  do  like- 
wise and  to  help  bring  to  the  electorate  of  this  state  and  of 
the  nation  an  appreciation  of  the  true  significance  of  the  judi- 
cial recall,  and  the  conviction,  which  you  and  I  feel,  that  everj*- 
movement  in  favor  of  judicial  recall  is  retrogressive  in  its 
nature,  that  it  is  subversive — ^that,  indeed,  it  is  an  instrument 
of  socialism.  The  extent  to  which  this  phase  of  socialism  has 
spread  in  the  United  States,  before  its  baneful  character 
could  be  appreciated  by  the  people  at  large,  is  shown  by  the 
fact  that  already  in  five  states  the  recall  of  judges  has  been 
incorporated  into  state  constitutions.  The  early  example  of 
Oregon,  in  1908,  was  followed  during  the  past  two  years  in 
Nevada,  in  Arizona,  in  California,  and  in  Colorado.  Indeed, 
Colorado  made  a  still  further  retreat  before  the  opponents 
of  constitutional  democracy,  when  it  also  wrote  into  its  state 
constitution  the  recall  of  judicial  decisions.    In  1913,  the  state 


legislatures  of  Eiansas  and  Minnesota  proposed  constitutional 
amendments  allowing  the  recall  of  judges,  and  these  amend- 
ments  will  be  passed  upon  at  the  general  elections  this  fall. 
In  these  two  states  the  judicial  recall  proposition  was  sugar- 
coated  and  fed  to,  and  swallowed  by,  the  legislatures  of  those 
states,  without  adequate  consideration.  This  was  done  by  pro- 
viding that  the  election  for  a  successor  of  a  deposed  judge 
should  be  separate  from  that  of  the  election  by  which  a  judge 
was  recalled ;  and  it  was  claimed  that  this  elimination  of  one 
of  the  incidental  objections  to  the  recall  made  the  measure 
acceptable.  Vigorous  campaigns  in  both  states  are  being 
made  to  defeat  these  amendments.  They  do  not  find  favor 
among  representative  members  of  either  of  the  two  leading 
I>olitical  parties.  They  were  passed  by  legislatures  during  a 
sort  of  epidemic  of  so-called  '^progressiveism/'  They  were 
incited  by  the  then  too  prevalent  belief  that  any  radical 
change,  if  it  only  be  branded  as  *' progressive,''  was  a  step 
toward  reform. 

But  this  epidemic  of  radicalism  is  waning.  There  is  now 
less  tendency  to  confound  change  with  progress.  The  pendu- 
lum of  public  opinion  is  returning  to  its  normal  range  of 
swing,  far  within  the  extreme  limits  of  revolution,  on  the 
one  side,  and  of  obstinate  and  unreasonable  stand-patism,  on 
the  other.  Today,  a  man  is  not  so  much  considered  an  archaic 
reactionary  just  because  he  insists  on  stopping  to  deliberate, 
or  even  to  debate,  before  accepting  the  proposition,  for  in- 
stance, that  the  constitutional  safeguards  to  liberty  and  prop- 
erty may  be  disregarded  by  a  court,  if  such  court  shall  deem 
it  for  the  public  interest  in  any  particular  case.  Today,  a 
man  is  not  so  much  a  ^^ plutocrat"  if  he  insists  that  capital 
invested  under  constitutional  protection  shall  not  be  deprived 
of  adequate  returns  simply  for  the  sake  of  increasing  the 
public  revenue.  Today,  there  are  fewer  audiences  in  this 
country  before  which  a  man's  opinion  could  be  derided  and 
scorned  as  that  of  a  ** conspirator"  in  favor  of  **allied  in- 


vested  interests, ' '  solely  for  the  reason  that  he  advocates  the 
preservation  and  maintenance  of  onr  constitutional  form  of 
democracy  instead  of  its  subversion,  by  striking  at  the  inde- 
pendence of  the  judiciary,  or  by  wresting  from  the  judicial 
department  of  our  government  the  power  to  exercise  the  es- 
sential and  fundamental  judicial  function,  the  maintenance 
of  which  is  the  keystone  of  our  form  of  govenunent — the 
function  of  passing  final  judgment  upon  the  constitutionality 
of  statutory  provisions. 

I 

THE  JXJDICIAI.  BECAIiL  ON  THE  WANE 

There  are,  throughout  the  nation,  significant  evidences  of 
increasing  enlightenment  upon  the  question  of  judicial  re- 
call.   While  the  average  voter  has  as  yet  insuflBcient  apprecia- 
tion of  its  baneful  character,  nevertheless,  there  is  a  per- 
ceptible change  in  sentiment  showing  itself  among  the  people 
of  the  different  states.    Former  leading  advocates  of  the  judi- 
cial recall  are  saying  less  about  it.    Some  of  them  are  now 
saying  nothing  about  it.    Many  have  retreated  to  a  position 
less  repugnant  to  constitutional  government.    For  instance, 
there  had  been  most  persistent  advocacy  of  the  judicial  recall 
in  Ohio.    The  president  of  the  recent  Ohio  constitutional  con- 
vention and  many  influential  members  of  that  convention,  who 
are  not  learned  in  the  law,  were,  and  still  are,  advocates  of 
the  recall  of  judges  and  of  judicial  decisions.    Yet  that  con- 
stitutional convention  refused  to  refer  to  the  electors   of 
Ohio  the  proposition  of  judicial  recall.    Instead,  that  conven- 
tion proposed  a  state  constitutional  amendment,  which  was 
adopted  by  the  people,  providing  that  no  act  of  the  legisla- 
ture, duly  approved  by  the  executive  and  not  vetoed  by  the 
people  through  the  use  of  the  referendum,  shall  be  declared 
unconstitufional  by  the  state  supreme  court,  unless  six  of  the 
seven  judges  concur.    So  in  the  constitutional  amendment  pro- 
posed for  adoption  at  the  general  election  this  fall  in  Minne- 
sota, increasing  the  number  of  supreme  court  judges  from  five 


to  seven,  it  is  required  that  a  concurrence  of  five  out  of  seven 
judges  shall  be  necessary  in  order  for  that  court  to  declare 
a  statute  unconstitutional.  Colorado  participates  in  the  same 
plan.    This  has  become  known  as  the  "Ohio  plan." 

In  Colorado,  however,  a  further  amendment  forbids  the 
judges  of  certain  courts  from  declaring  a  statute  or  ordinance 
unconstitutional  on  the  ground  that  it  contravenes  the  Fed- 
eral Constitution.  The  jurisdiction  and  function  of  a  state 
court,  so  far  as  observing  the  requirements  of  the  Federal 
Constitution  is  concerned,  are,  however,  fixed  by  that  instru- 
ment, which  makes  it  the  sworn  duty  of  every  judge,  federal 
or  state,  to  observe  the  provisions  of  that  fundamental  law 
as  the  supreme  law  of  the  land.  This  duty  and  function  have 
been  established,  as  an  essential  principle  of  our  form  of 
government,  to  include  the  power  and  obligation  of  every 
court,  and  of  every  judge  of  every  court,  to  declare  unconsti- 
tutional and  unenforceable  any  statute,  and  any  provision  of 
aAy  statute,  which  is  repugnant  to  the  prohibitions  and  limita- 
tions expressed  in  the  Federal  Constitution.  Such  duty  and 
function,  therefore,  would  seem  to  be  not  subject  to  abolish- 
ment or  diminution  by  any  legislative  enactment  or  constitu- 
tional provision  of  a  state.  Accordingly,  the  Colorado  ex- 
tension of  the  Ohio  plan  is  itself  manifestly  repugnant  to  the 
Federal  Constitution,  and,  therefore,  invalid.  Depriving  a 
mere  majority  of  a  state  supreme  court  of  the  power  to  de- 
clare a  statute  invalid  and  unenforceable,  is  less  objectionable. 
Substitutes,  such  as  the  Ohio  plan,  for  the  drastic  and  sub- 
versive judicial  recall  measures  have  the  merit  that  they  are, 
at  least,  less  repugnant  to  our  system  of  government. 

Indeed,  as,  through  the  initiative  and  referendum,  the 
powers  of  state  legislation  become  more  and  more  under  the 
direct  arbitrary  action  of  the  electorate,  it  is  necessary,  for 
the  proper  protection  of  personal  liberty  and  property  rights, 
that  the  safeguards  of  the  Federal  Constitution  should,  more 
than  ever,  come  within  the  direct  jurisdiction  of  the  Federal 


Supreme  CSourt,  Under  the  present  Federal  Judiciary  Act 
that  federal  jurisdiction,  as  applied  to  the  review  of  judg- 
ments of  state  courts  upon  the  constitutionality  of  state 
statutes,  is  limited  to  a 'review  of  the  judgments  of  state  courts 
wherein  statutes  are  held  valid.  The  American  bar  has  long 
advocated  the  extension  of  that  federal  jurisdiction  also  to 
decisions  of  state  courts  wherein  a  state  statute  is  held  in- 
valid upon  federal  grounds;  but  it  seems  difficult,  and  per- 
haps impossible,  to  get  such  extension  through  the  Federal 
Congress.  At  the  present  time  a  majority  of  a  state  supreme 
court  may,  generally,  declare  a  state  statute  invalid.  The 
more  difficult  it  is  made  for  a  state  supreme  court  to  invalidate 
a  state  statute,  the  more  is  the  opportunity  increased  to  have 
the  constitutionality  of  a  state  statute  adjudicated  by  the 
Federal  Supreme  Court.  Where  now  usually  a  majority  of  a 
state  supreme  court  may  invalidate  a  state  statute  upon  fed- 
eral grounds,  the  final  judgment  of  the  highest  court  of  that 
state  as  to  the  constitutionality  of  such  statute  must,  under  the 
Ohio  plan,  be  in  favor  of  its  validity  unless  more  than  a  ma- 
jority of  the  state  court  are  against  it.  This  would  increase 
the  number  of  cases  where  a  writ  of  error  would  lie  to  the 
state  court  upon  an  adjudication  oi  a  constitutional  question. 
I  am  not  advocating  the  Ohio  plan,  but  simply  suggesting  that, 
for  existing  insufficiencies  which  are  recognized  by  the  bar 
generally,  it  offers  some  elements  of  remedy,  consistent  with 
our  form  of  government.  In  that  respect  it  differs  from  the 
judicial  recall,  which  is  lacking  in  remedial  character  and  is 
subversive  of  our  form  of  government. 

THE  DILEMMA  OF  THE  ADVOCATE  OF  JUDICIAL  RECALL 

An  interesting  and  encouraging  phase  of  the  judicial  recall 
controversy  has  emerged  in  the  form  of  a  dilemma  with  which 
the  recall  advocate  is,  under  present  conditions,  squarely  con- 
fronted. The  wide-spread  opposition  arguments  to  the  judi- 
cial recall  have  brought  a  wholesome  enlightenment  to  think- 


ing  citizens.  Its  representative  advocates  have  generally- 
been  superficial  theorists,  to  whom  an  intelligent  comprehen- 
sion of  our  system  of  government  is  impossible.  Some  have 
been  conscientious,  but  sadly  lacking  in  those  foundations  of 
knowledge  for  which  a  proper  grasp  of  the  subject  is  neces- 
sary. Some  have  been  reckless  agitators,  disciples  of  unrest, 
who,  not  from  lack  of  intelligence,  but  from  lack  of  proper 
regard  for  our  free  institutions,  have  been  willing  to  exploit 
themselves  as  advocates  of  a  drastic  and  suicidal  specific  for 
existing  evils  in  the  administration  of  government-  The  dema- 
gogue is  always  with  us.  Men,  including  some  who  were  once 
sane  leaders  of  thought  and  of  action,  have  been  willing  to  feed 
the  fires  of  revolution,  by  catering,  not  to  the  intelligence,  but 
to  the  lack  of  intelligence,  of  those  who  would  pretend  to  be- 
lieve that  our  government  is  an  organized  system  of  oppres- 
sion. Then  there  is  the  socialist  doctrinaire,  whose  propa- 
ganda of  enmity  to  our  constitution  and  the  government  es- 
tablished under  it  has  been  spread  broadcast,  through  pam- 
phlets, the  socialist  press  and  by  the  street-comer  orator. 
The  methods  of  the  advocacy  of  judicial  recall  by  all  these 
agitators  have  been  marked  by  a  wholesale  denunciation  of 
the  judiciary  and  of  the  judicial  function  under  our  system  of 
government,  the  stability  of  which  depends  upon  the  main- 
tenance of  the  integrity  and  independence  of  its  judicial  de- 
partments. This  propaganda  of  disruption  has  also  been  fur- 
thered by  the  professional  or  chronic  muckraker,  appearing 
in  the  form  of  a  contributor  to  or  editor  of  some  magazine  of 
wide  circulation,  or  in  the  form  of  some  political  or  judicial 
pervert  who  allows  himself  to  become  the  instrument  of  so- 
cialist teachings. 

It  was  formerly  suflScient  that  the  judicial  recall  shouter 
should  detail  both  real  and  imaginary  evils  in  the  administra- 
tion of  law  as  the  source  of  all  social  injustice,  and,  with- 
out analysis  and  without  disclosure  of  its  real  significance, 
should  then  urge  as  a  panacea  the  assertion  by  the  citizen- 
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ship  of  the  nation  of  the  right  arbitrarily  to  recall  a  judge, 
or  of  the  right,  at  a  mass  meeting  of  the  voters  or  through 
a  referendum  ballot  and  in  violence  of  the  judicial  function, 
directly  and  arbitrarily  to  adjudicate  the  constitutionality  of 
a  statute.  Voters  were  thus  at  first  misled  by  the  impres- 
sion, that,  by  the  removal  of  limitations  upon  the  arbitrary 
power  of  the  electorate,  we  would  have  a  government  which 
was  nearer  to  a  pure  democracy  and  that,  in  so  far  as  our 
democracy  limited  the  powers  of  the  people,  it  was  the  means 
of  oppression.  Thus  through  hue  and  cry,  the  fallacies  of  the 
judicial  recall  gained  a  strong  hold  upon  the  minds  of  the 
voters  in  many  states. 

But,  in  the  meantime,  a  campaign  of  education  has  been 
continued  by  the  opponents  of  judicial  recall.  Through  their 
efforts,  people  are  recognizing  more  and  more  the  fact,  that 
rules  of  conduct  are  necessary  in  governmental  affairs  as  well 
as  rules  of  conduct  in  regard  to  ethical  duties  between  man 
and  man;  that,  for  the  protection  of  the  individual  and  of 
minorities  against  the  oppression  of  the  whim  and  caprice  of 
local  and  temporary  majorities,  it  is  necessary  that  the  legis- 
lative power  of  the  majority  be  limited ;  and  that  in  no  other 
way  can  the  personal  liberty  and  the  rights  of  property  and 
the  pursuit  of  happiness  be  vouchsafed  to  the  citizens  of  a 
constitutional  democracy.  The  fact  is  further  becoming  rec- 
ognized by  the  citizen  voter  that  rules  of  conduct  in  govern- 
mental affairs  are  meaningless  without  some  established 
power  of  their  enforcement;  and  that  such  assurance  can 
only  rest  in  the  maintenance  of  an  independent  judiciary,  to 
whom  shall  belong  the  function  of  setting  aside  any  arbitrary 
legislation  of  a  majority  which  deprives  the  individual  or 
the  minority  of  the  rights  which  are  thus  safeguarded.  The 
attack  upon  the  established  judicial  function,  which  is  made 
by  the  judicial  recall,  has  been  discovered  to  the  people  as 
an  attack  upon  their  rights  and  liberties,  because  it  is  an 
attack  upon  the  safeguards  established  for  their  protection. 

Today  the  judical  recall  advocate  has  to  face  the  proposi- 
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tion,  to  which  he  is  now  forced  by  the  increasing  enlighten- 
ment of  his  audiences,  that  he  must  either  recede  from  his 
advocacy  of  judicial  recall,  or  must  take  the  position  of  one 
who  is  avowedly  an  opponent  of  our  present  form  of  govern- 
ment. He  is,  therefore,  relegated  to  the  position  of  the  so- 
cialist agitator,  just  as  long  as  he  persists  in  his  advocacy 
of  the  judicial  recall.  Placed  in  that  dilemma,  many  of  its 
former  advocates  have  shrunk  before  the  alternative  thus 
forced  upon  them  and  have  given  up  the  subversive  proposi- 
tion of  the  judicial  recall  and  have  become  identified  with 
measures  less  revolutionary.  Some  have  become  advocates 
of  the  * '  Ohio  plan, ' '  requiring  more  than  a  majority  decision 
of  a  court  to  declare  a  statute  unconstitutional. 

One  of  the  salutary  effects  of  this  agitation  has  been  to 
strengthen  the  cause  for  which  the  American  bar  has  been 
for  years  working, — the  cause  of  remedial  reforms  in  the  ad- 
ministration of  justice.  That  cause  has  advanced  in  the*  past 
few  years  with  rapid  strides,  as  shown  by  the  adoption  of 
various  statutes  and  rules  of  procedure  eliminative  of  former 
obstacles  to  the  efficient  enforcement  of  the  law.  Organized 
efforts  for  further  reforms,  which  promise  effective  results, 
are  shown  by  the  investigations  and  the  reports  which  are 
now  in  progress  on  the  part  of  the  National  and  State  Bar 
Associations  and  on  the  part  of  associations  not  controlled 
by  lawyers.  The  National  Economic  League,  through  its 
committee  of  two  hundred  selected  from  all  parts  of  the  coun- 
try and  composed  of  .the  most  distinguished  lawyers  and  lay- 
men, has,  through  its  preliminary  report  just  published,  out- 
lined a  systematic  movement  for  thorough  reforms  corrective 
of  present  evils  and  promotive  of  the  best  efficiency  in  the 
administration  of  justice. 

A  QUESTION  OF  SOCIALISM — NOT  OF  POLITICS 

The  most  healthful  sign  of  the  times  is  that,  in  view  of  the 
dilemma  thus  now  confronting  the  judicial  recall  advocate,  the 
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agitation  of  judicial  recall  ie  beoomiiig  less  a  matter  of  party 
politics.  The  two  great  parties,  of  the  republicans  and  of  the 
democrats,  are  already  on  record,  through  their  platforms 
and  the  expressed  views  of  their  representative  leaders,  as 
repudiating  judicial  recall.  The  third-term  party  two  years 
ago  deemed  it  consistent  with  its  arrogated  monopoly  of  all 
progressive  ideas,  to  ally  itself  with  the  advocates  of  the  re- 
call of  judges  and  of  judicial  decisions.  The  socialist-labor 
party,  which  was  the  first  party  to  install  a  judicial  recall 
plank  in  its  plat;form,  still  adheres  to  its  support  of  the  judi- 
cial recall  as  an  instrument  of  socialism.  The  last-named 
party  will  probably  continue  the  only  party  which  has,  as  a 
part  of  its  fundamental  political  creed,  a  doctrine  subversive 
of  the  judicial  function  and  of  our  government.  In  that  posi- 
tion it  is  consistent,  because  the  avowed  object  of  that  party 
is  to  overturn  our  Constitution  and  our  form  of  government 
and  to  destroy  rights  of  property  and  of  personal  liberty,  of 
which  our  present  system  of  government  is  protective. 

It  is^  true  that  the  third-term  party  candidate  for  governor 
in  Pennsylvania  is  a  noted  apologist  for  the  judicial  recall. 
It  is  also  true  that  that  ex-president,  who  is  a  domineering — 
even  if  not  now  a  dominant — factor  in  third-term  party  poli- 
tics, has  been  a  conspicuous  advocate  of  the  recall  of  judicial 
decisions.  This  ex-president,  however,  has  evidently  been 
made  to  feel  the  unwisdom  of  his  ways  in  this  regard ;  for  of 
late  he  has  been  most  eloquently  silent  on  this  subject  of  the 
judicial  recall.  The  third-term  party  in  New  York  has 
abandoned  not  only  the  recall  of  judges  and  of  judicial  de- 
cisions, but  also  the  initiative  and  the  referendum.  Their 
state  platform  carefully  avoided  the  judicial  recall  planks 
which  were  a  part  of  their  last  national  platform.  In  the 
present  political  campaign  in  Michigan,  the  republican  nomi- 
nation for  governor  has  been  captured  by  Mr.  Osbom  despite 
the  fact  that  he  is  obsessed  with  the  judicial  recall  fallacies. 
Representative  republicans  in  that  state,  however,  have  called 
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upon  him  openly  to  repudiate  the  judicial  recall,  under  the 
penalty,  if  he  refuses,  that  they  will  withhold  their  support 
and,  independent  of  i)olitics,  join  with  the  democrats  in  the 
election  of  a  candidate  whose  views  on  the  judicial  recall  are 
not  both  anti-democratic  and  anti-republican.  Leading  papers 
in  the  state  of  Michigan  are  urging  a  repudiation  of  the  judi- 
cial recall  in  state  and  county  conventions.  The  Detroit  Free- 
Press,  an  influential  and  independent  newspaper,  is  urging 
to  the  voters  of  Michigan,  that,  regardless  of  partisan  poli- 
tics, they  refuse  to  support  any  candidate  or  any  party 
which,  by  acceptance  of  the  judicial  recall,  becomes  an  ally 
of  socialism.  In  advance  of  the  republican  state  convention 
in  Michigan,  county  conventions  are  adopting  resolutions  con- 
demning judical  recall.  In  Minnesota,  where  the  people  this 
fall  vote  upon  a  constitutional  amendment  authorizing  judi- 
cial recall,  the  republican  candidate  for  governor  has  been 
called  upon  to  announce  himself  in  opposition  to  the  proposed 
amendment.  The  rank  and  file,  as  well  as  most  of  the  repre- 
sentative leaders  of  both  the  republican  and  democratic 
parties,  demand  that  the  judicial  recall  measures  be  repu- 
diated. Those  third-term  party  leaders  who  show  signs  of 
recovering  their  sanity  are  tending  in  the  same  direction. 

THE  SOCIAlilST  THE  ONLY  CONSISTENT  ADVOCATE  OP 

JUDICIAIi  BEOALL 

The  advocate  of  judicial  recall  is  an  ally  of  socialism.  The 
fact  is  obvious  that,  today,  the  judicial  recall  advocate  is  gen- 
erally regarded  as  a  vagarist.  And  so  he  is,  except  from  the 
view-point  of  one  who  either  is  a  socialist  or  is  tainted  with 
socialism.  So  long  as  he  persists  in  adherence  to  this  heresy, 
which  is  repugnant  to  constitutional  government,  he  is  today 
forced  to  preach  the  doctrines  of  socialism  as  the  only  con- 
sistent basis  for  his  fallacies.  The  most  logical  opponent  of 
our  Constitution  is  the  Socialist.  He  is  the  foremost  of  its 
antagonists,  the  first  in  priority  of  time,  the  most  active  and 
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the  most  persistent.  The  Socialist,  however,  frankly  admits 
that  it  is  a  part  of  his  social  and  political  creed  to  destroy  our 
Constitution  and  our  government,  and  to  do  away  with 
rights  of  private  property,  and,  indeed,  with  all  rights  so  far 
as  safeguarded  by  constitutional  provision.  He  frankly  avows 
that  among  the  barriers  between  socialism,  on  the  one  hand, 
and  an  orderly  government  with  constitutional  safeguards, 
upon  the  other,  the  first  that  must  be  broken  down  is  the 
pl*esent  established  authority  of  the  judiciary  to  render  unen- 
forceable any  statute  which  contravenes  the  express  protec- 
tions of  the  Constitution.  He  would  wipe  out  these  barriers, 
if  possible,  by  repeal  of  the  Constitution  itself ;  and,  until  such 
repeal  shall  be  accomplished,  he  would  destroy  constitutional 
protection  by  eliminating  all  power  of  its  enforcement. 

It  is  a  part  of  the  socialist  creed  that  vested  property 
rights  in  this  country  have,  by  subtle  and  insidious  processes, 
been  stolen  or  usurped  from  the  people  as  a  whole.  It  is 
further  a  part  of  that  creed  that  the  judicial  function  under 
our  constitutional  government  of  adjudicating  the  constitu- 
tionality of  a  statute,  was  also,  by  devious  methods,  stolen  or 
usurped  by  the  courts  themselves,  and  that  this  was  done  for 
the  benefit  of,  and  through  the  procurement  of,  conspirators 
representing  the  interests  of  property  holders  and  in  violence 
of  the  social  and  political  dogmas  of  socialism  which  defy  all 
restraint,  and  which,  therefore,  defy  all  protection  by  the  gov- 
ernment of  property  and  personal  rights.  TJhis  right  of 
private  property,  and  this  power  of  its  safeguarding  through 
the  exercise  of  the  judicial  function  are,  therefore,  to  the 
socialists,  both  a  right  and  a  power  which  neither  any  citizen 
nor  the  citizenship  of  the  nation  or  of  any  state  is  under 
any  obligation  to  respect.  They  would  eliminate  both  by  in- 
direct methods  if  possible;  but,  if  necessary,  they  would  de- 
stroy  both  by  any  direct  methods  efficient  for  that  purpose. 

It  is  significant  that  the  instrument  which  the  socialists 
would  use  for  this  revolutionary  change  is  the  judicial  recall. 
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The  modem  advocacy  of  the  judicial  recall  measures  sprang 
ffom  socialism.  The  present  socialist-labor  party  was  the 
first  political  party  in  America  to  demand  the  recall.  The 
judicial  recall  measures  are  essentially  mere  instruments  of 
socialism.  As  stated  by  the  leading  organ  of  the  socialists, 
— The  Appeal  to  [T^Reason, — ^speaking  of  the  judicial  recall : 

''It  is  the  means  whereby  the  people  will  be  enabled  to 
inaugurate  Socialism,  and  after  that  is  done  they  may 
secure  democracy  in  industry. ' ' 

So  the  socialists  inveigh  against  the  Constitution  and 
against  the  judiciary.  It  is  the  platform  of  the  National  So- 
cialist Party  which,  after  the  recall  plank,  urges  the  abolition 
of  the  power  of  the  courts  to  declare  statutes  unconstitutional 
and  claims  that  this  power  has  been  usurped  by  the  courts. 
The  same  platform  further  declares  that  these  measures — 
that  is  the  recall  measures  and  the  abolition  of  the  functions 
of  the  courts — 

' '  are  but  a  preparation  of  the  workers  to  seize  the  whole 
powers  of  government  in  order  that  they  may  thereby 
lay  hold  of  the  whole  system  of  socialized  industry  and 
thus  come  to  their  rightful  inheritance. ' ' 

Keep  these  facts  in  mind  when  you  are  told  by  others,  who 
know  or  ought  to  know  better,  that  the  powers  exercised  by 
our  courts  have  been  ''arrogated"  to  or  "usurped"  by  the 
courts  themselves;  and  when  you  are  urged  to  wrest  from 
the  courts  their  chief  functions  and  to  turn  over  to  the  people 
the  direct  control  of  judges  or  the  direct  adjudication  of  con- 
stitutional questions. 

THE  SOCIALIST  VIEW  OF  THE   FEDERAL  CONSTITUTION 

The  socialist  view  of  our  federal  constitution  may  be  as- 
sumed to  be  authentically  presented  by  a  recognized  socialist 
who  contributes  to  a  certain  American  monthly  magazine, 
which,  before  its  period  of  decadence,  had  some  elements  of 
respectability.     Some  of  you  may  remember,  even  in  these 
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days  of  its  obscurity,  amonthly  periodical  known  as  Pearson's 
Magazine.  Within  the  past  three  years  this  magazine  has 
been  exploiting  in  its  columns  such  unwarranted  and  dastardly 
attacks  upon  our  Federal  Constitution  that  it  has  thereby  suf- 
ficiently demonstrated  its  right  to  the  boast  flaunted  upon  its 
cover  page, — ^that  it  prints  stuff  **that  others  dare  not  prinf 
Even  in  this  day  of  sensation-mongers  it  is  probably  true  that 
no  other  publication  would  have  had  the  effrontery  to  violate 
truth,  to  shock  all  sense  of  decency,  to  the  extent  that  this 
magazine  has  done.  It  ridicules  the  term  ** patriot  fathers'' 
as  applied  to  the  f  ramers  of  our  Constitution.  It  brands  them 
as  ^* grafters''  who  initiated  and  carried  through  a  change  in 
our  system  of  government  and  framed  and  established  a  con- 
stitution, upon  a  plan  which  **was  never  meant  to  bring  about 
rule  by  the  people, ' '  but  which  was  adroitly  put  together  and 
the  adoption  of  which  was  surreptitiously  and  deceitfully  pro- 
cured,— all  for  the  sole  purpose  '  *  to  enhance  the  value  of  their 
own  property  holdings  and  to  tighten  and  increase  the  burden 
of  the  shackles  which  theretofore  existed  upon  the  liberty  of 
the  common  people."  The  Constitution  of  the  United  States, 
it  says,  was  made  for  the  people  '*in  the  same  sense  that 
sheep-shears  are  made  for  sheep.  The  gentlemen  who  made 
the  Constitution  bad  sheep  to  shear."  This  is  the  view  pre- 
sented by  a  1913  American  journal,  and  in  support  of  its 
propositions  it  indulges  in  a  mess  of  misinformation  and  of 
garbled  and  distorted  citations  from  authorities. 

To  such  an  extent  has  this  periodical  joined  the  forces  of 
the  socialist  propaganda  that  the  reprints  of  its  articles,  revil- 
ing the  Federal  Constitution  and  its  makers  and  expounders, 
have  become  religious  tracts  and  text-books  of  enormous  cir- 
culation in  socialist  circles.  The  unfortunate  feature  of  this 
socialist  propaganda  is,  that  these  vitriolic  pamphlets,  copy- 
righted, sold  and  distributed  by  the  publishers  of  Pearson's 
Magazine,  have  had,  and  are  still  having,  a  poisonous  effect 
upon  the  minds  of  many  editors,  magazine  writers,  newspaper 
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men,  and  citizens  generally,  who  are  misled  by  these  instru- 
ments of  error. 

THE  GUMAX  OF  SOCIALIST  DEFAMATION 

Not  content  with  reviling  the  CSonstitution  and  its  makers, 
the  socialist  goes  to  the  extreme  of  defaming  the  signers  of 
the  Declaration  of  Independence  and  the  instrument  itself 
which  declared  the  separation  of  this  nation  from  the  tyranny 
of  monarchy.  In  a  '^patriotic  edition*'  of  the  socialist  organ, 
Age  of  Reason,  published  at  Dallas,  Texas — its  last  July 
number — ^it  is  declared  that  the  patriots  of  the  Revolution, 
when  they  returned  home  from  their  battles, 

*' found  that  the  thieves  of  America  had  written  this 
document  to  fool  the  workers  with.  .  .  .  They  were  then 
compelled  to  go  to  this  robber-creditor  class  (who 
had  written  the  beautiful  document  above  referred  to) 
for  supplies  to  make  a  crop.  These  liberty-loving  thieves 
were  also  the  law-makers — ^the  makers  of  the  laws  they 
had  passed  to  imprison  men  for  debt  .  .  .  Could  the 
demons  of  hell  hatch  a  more  damnable  plot  against  the 
working-class?  .  .  .  Just  a  few  men  have  the  right  to 
make  the  laws,  hence  they  make  the  laws  so  that  just  a 
few  men  can  own  the  property They  framed  this  doc- 
ument so  that  it  would  arouse  the  ire  of  the  working-class 
and  cause  them  to  rise  up  and  drive  the  British  out  of 
this  country,  and  give  to  this  bunch  of  American  capital- 
ists the  right  to  make  the  laws  so  that  they  could  take  the 
place  of  the  English  capitalists  and  rob  the  working- 
class. '* — And  more  of  the  same  twaddle,  ad  nauseam. 

ALLIES  OF  SOCIALISM 

It  would  be  useless  to  detail  these  shocking  affronts  to  the 
sense  of  decency  of  enlightened  citizens,  except  to  bring  home 
to  our  minds  the  malignant  forces  of  disruption  with  which 
many  persons,  who  would  repudiate  socialism  as  such,  have, 
in  fact,  become  allies.  For  the  Socialist  is  to  be  commended 
in  his  attacks  upon  the  Constitution  as  compared  with  the 
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less  frank,  the  subtle  and  insidious  attacks  indulged  in  by 
those  who  either  know,  or  ought  to  know,  better. 

Aristotle  defined  a  demagogue  as  one  who  catered  to  the 
prejudices  of  the  people  by  attacking  existing  institutions, 
and  particularly  the  judges  and  other  magistrates,  and  urg- 
ing more  power  for  the  people  to  be  expressed  by  popular 
majorities,  although  leading  to  a  non-oonstitutional  democ- 
racy of  a  sort  which  is  analogous  to  a  tyranny. 

Aristotle's  definition  applies  today  to  many  conspicuous 
advocates  of  the  judicial  recall,  some  of  whom  I  shall  mention. 

Ex-President  Roosevelt  has  demonstrated  that  he  is 
afflicted  with  what  physicians  or  alienists  would  term  an  in- 
curable *' idiosyncrasy' '  for  all  legal  and  constitutional  ques- 
tions. He  has  just  been  telling  the  citizens  of  the  South 
American  Republics,  whose  governments  are  modeled  upon 
our  own,  that  our  constitutional  system  of  government  is 
wrong  and  that  the  prime  function  of  our  courts  is  performed 
only  through  usurpation  of  judicial  power.  In  his  speech  the 
other  day  at  Buenos  Ayres  he  aligned  himself  with  the  social- 
ists who  advocate  the  destroying  of  constitutional  safeguards 
and  then  the  wresting  from  owners  of  holdings  of  private 
property. 

Roosevelt  allied  himself  with  the  socialists,  advancing  the 
doctrine  which  is  a  creed  of  socialism,  when  he  said,  at  Buenos 
Ayres,  that  the  power  at  present  exercised  by  our  courts  to 
preserve  and  enforce  constitutional  safeguards  is  a  x)ower 
' '  arrogated ' '  to  and  * '  usurped ' '  by  the  courts  themselves.  He 
further  allied  himself  with  the  socialist  method  of  muckrak- 
ing our  Constitution  and  our  judicial  system  when  he  stated, 
at  the  same  time,  that  for  more  than  thirty  years  the  courts 
of  this  country  have  exercised  their  powers  with  *  inexcusable 
and  reckless  wantonness  on  behalf  of  privilege,"  and  against 
the  interests  of  the  people.  This  statement  is  no  mere  lapse 
from  overenthusiasm,  for  he  assures  us  that  he  makes  it 
*^ gravely  and  deliberately."    We  have  in  him,  then,  an  ex- 
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President  preaching  socialism.  For  this  attack  upon  our  judi- 
ciary is  precisely  the  same  as  that  which  has  been  continuously 
for  years  (and  also,  in  the  words  of  Roosevelt,  '^gravely  and 
deliberately' ')  made  by  the  socialists  as  the  basis  for  their 
doctrine  that  the  Constitution  with  all  its  safeguards  should 
be  wiped  out.  Moreover,  the  instruments  of  destruction  which 
they  advocate  as  the  most  efficient  to  accomplish  this  end  are 
precisely  the  same  judicial  recall  measures  that  are  urged  by 
Roosevelt. . 

Roosevelt  refers  to  the  decision  recall  as  a  newly  dis- 
covered remedy, — as  '*My  Remedy,'' — although  it  was  thor- 
oughly discussed  and  unanimously  repudiated  in  the  Austra- 
lian Constitutional  Convention  ten  years  before,  evidently,  he 
ever  heard  of  it.  It  was  rejected  as  manifestly  inconsistent 
with  and  repugnant  to  a  constitutional  form  of  government ; 
and  this,  too,  at  the  same  time  that  the  enlightened  and  pro- 
gressive people  of  that  entire  continent  adopted  a  constitution 
modeled  in  all  its  essential  features  upon  that  of  this  country. 

^ '  EVEKYBODY 'S  "   SHOULD   BE  NOBODY 's 

Another  unscrupulous  and  despicable  contributor  pre- 
sented some  time  ago  in  another  magazine  (Everybody's, — 
it  should  be  nobody's)  a  venomous  attack  upon  the  judiciary, 
in  which  he  traduced  individual  judges,  maligned  the  courts, 
and  calumniated  the  entire  judicial  department  by  false  state- 
ments, by  subtle  innuendos,  which  undoubtedly  brought  con- 
viction to  the  general  mass  of  unthinking  readers,  but  which 
to  discriminating  persons  brought  only  the  reaction  of  an  in- 
tense shock  to  their  sense  of  decency.  The  Tennessee  Bar 
may  be  proud  of  the  manner  in  which  one  of  its  members  paid 
his  respects  to  this  ''Connolly  person"  journalist;  and  if  any 
of  you  should  wish  to  read  in  print  the  sentiments  of  protest 
which  you  felt  at  the  time,  I  would  refer  you  to  Mr.  Caruthers 
Swing's  speech  two  years  ago  before  the  Georgia  State  Bar 
Association. 
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THE  JUDIGIAIi  FEBVEBT 

Such  are  the  various  and  eccentric  moods  of  the  human 
mind  that  it  is  not  astonishing  that,  now  and  then,  even  a 
member  of  the  American  bench  should  be  found  so  to  partake 
of  the  characteristics  of  the  pervert  as  to  allow  himself  to 
become  allied  with  those  whose  creed  is  based  upon  a  derision 
and  revilement  of  our  Constitution,  of  our  constitutional 
democracy  and  of  the  administration  of  our  government.  No 
socialist  has  gone  to  a  further  extreme  of  malignant  vitupera- 
tion in  discussing  our  federal  oonBtitution  and  its  makers  and 
expounders  than  has  a  certain  Chief  Justice  of  the  Supreme 
Court  of  one  of  the  oldest  states  of  the  Union.  Let  me  say 
here,  for  the  North  Carolina  Bar  and  for  the  citizens  of  that 
state,  that  when  recently  I  denounced  the  views  of  this  judge 
and  their  utterance  from  such  a  source  (which  it  was  my 
pleasure  and  privilege  to  do  in  the  presence  of  this  Chief 
Justice  and  before  the  bar  of  his  state)  the  fact  was  demon- 
strated to  me  that  his  assaults  upon  our  Constitution  and  ui)on 
the  judiciary  of  the  nation  and  his  advocacy  of  judicial  re- 
call, have  been  and  are  offensive  to  the  press,  to  the  bench,  to 
the  bar  and  to  citizens  of  that  great  state.  I  doubt  that  one 
per  cent  of  the  bench  and  bar,  or  of  the  citizens,  of  North 
Carolina  have  any  sympathy  with  the  apostate  attitude  as- 
sumed by  this  Chief  Justice  upon  these  questions. 

Chief  Justice  Walter  Clark  of  the  Supreme  Court  of  North 
Carolina,  in  his  address  at  Cooper  Union,  New  York,  last 
January,  chooses  to  view  the  issues  of  reform,  social,  economic 
and  constitutional,  which  have  been  and  still  are  pressing,  as 
merely  issues  between  an  unrighteous  controlling  class,  upon 
the  one  side,  and  an  oppressed  class,  upon  the  other.  The 
past  and  present  issues  of  judicial  reform,  of  the  framing, 
construction  and  enforcement  of  our  Constitution  itself, — all 
these  issues  have  been  and  still  are  simply  the  struggle  be- 
tween the  '* exploiters,''  upon  the  one  hand,  and  of  the  ** ex- 
ploited, ' '  upon  the  other  hand. 
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The  CJonstitutional  Convention  at  Philadelphia,  in  1787, 
assembled,  he  says,  only  **for  the  nominal  purpose*'  of  creat- 
ing better  business  and  conmiercial  relations  between  the 
states  and  to  supply  the  need  of  a  stronger  Union.  In  default 
of  the  trust  imposed  upon  them,  and  using  the  pressing  neces- 
sities only  as  a  pretext  for  their  selfish  ends,  the  framers  of 
our  Constitution  shaped  that  instrument,  **with  sublime  au- 
dacity,'' as  he  says,  with  the  very  intention  and  with  the 
very  result  that  the  '* reactionary''  ** exploiters"  of  an  op- 
pressed people  then  took  and  have  since  maintained  control 
of  our  government.  As  '*the  allied  vested  interests"  then  in- 
tentionally made  the  Federal  Constitution  an  instrument  of 
oppression  and  injustice,  so  they  next,  by  various  means,  per- 
suaded the  diflferent  states  to  its  adoption.  The  same  **  vested 
intercfsts"  afterwards  procured  to  be  stolen  or  ** usurped" 
from  the  people,  the  power,  never  intended  for  the  courts,  of 
the  Judiciary  to  declare  invalid  and  unenforceable  statutes 
repugnant  to  the  express  prohibitions  of  the  Constitution. 
This  was  a  further  grasp  of  power  by  the  designing  ''ex- 
ploiters" in  control.  More  than  that,  the  courts  of  the  land, 
he  asserts,  have  become,  by  usurpation,  the  arbitrary,  capri- 
cious and  oppressive  rulers  of  the  people.  The  XIV  Amend- 
ment ''means  anything  and  everything  that  the  judges  see  fit." 
The  decisions  of  the  Federal  Supreme  Court  have  been  subtle 
perversions  of  the  law  and  the  reasonings  of  those  decisions 
are  mere  instances  of  "sardonic  irony"  and  of  "adding  insult 
to  injury." 

This  Chief  Justice  re-echoes  the  socialist  cry  when  he  says, 
referring  to  the  discontent  prevailing  among  certain  classes  of 
citizens : 


"The  progressive  and  humanitarian  measures  neces- 
sary to  the  betterment  of  their  condition  are  almost  in- 
variably negatived  by  the  courts,  whose  sympathies  are 
with  the  propertied  class  and  vested  rights. ' ' 
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To  overturn  this  '^Government  by  Judges,*' — a  govern- 
ment which  is  ''very  largely  a  plutocracy,''  he  would  deprive 
the  judiciary  of  its  power  of  final  determination  of  constitu- 
tional questions  and  would  leave  the  adjudication  of  such 
questions  to  a  referendum  ballot  through  the  recall  of  judicial 
decisions  or  would  deprive  the  courts  entirely  of  their  power 
of  declaring  any  statute  unconstitutional.  He  would,  there- 
fore, replace  our  system  of  judicial  functions  with  that  which 
is  in  vogue  in  England;  although,  as  is  well  known,  Englisli 
statesmen  have  deplored  the  deficiencies  of  their  system  and 
praised  the  American  judicial  function  as  a  scientific  model 
for  all  the  worjd. 

Our  confidence  in  the  correctness  of  the  observations  of 
this  jurist  is  not  increased  by  the  fact  that  he  tells  the  people 
of  New  York  that  it  was  judicial  usurpation  when  the  United 
States  Supreme  Court  overruled  ' '  your  State  Statute, ' '  in  the 
Lochner  case  and  that,  in  the  same  decision,  Justice  Holmes 
makes  a  certain  statement  in  regard  to  the  police  power;  for 
the  statement  quoted  from  Justice  Holmes  was  not  made  in 
the  Lochner  case,  but  appears,  in  connection  with  an  entirely 
dijBFerent  state  of  fact<j,  in  the  later  case  of  the  Noble  State 
Bank  vs.  Haskell. 

Before  you,  before  any  citizen  of  well-balanced  intellect, 
not  tainted  with  the  enticing  but  fallacious  dogmas  of  social- 
ism, who  has  studied  the  subject  impartially,  it  is  unnecessary 
to  offer  an  answer  to  the  jibes  and  epithets  with  which  Chief 
Justice  Clark  characterizes  our  Constitution,  its  makers  and 
its  expounders.  A  lawyer  of  the  American  Bar  naturally  re- 
sents such  derision  of  our  institutions,  especially  when  uttered 
in  such  a  spirit  from  such  a  source. 

But  consider  the  effect  of  such  utterances,  especially  from 
such  origin,  upon  masses  of  the  people,  untaught  in  the  science 
of  government,  many  of  whom  are  already  incited  to  restless- 
ness and  even  to  open  defiance  of  authority.  Why  thus  want- 
only and  recklessly  furnish  encouragement,  aid  and  ammu- 
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nition  to  the  forces  of  disruption!  Why  thus  excite  further 
the  already  too  prevalent  spirit  of  antagonism  to  our  free  in- 
stitutions! Why  thus  feed  the  fires  of  unrest,  of  discontent 
and  even  of  rebellion,  which  are  even  now  threatening  devas- 
tation. 

The  primary  purpose  of  public  discourse  touching  the  re- 
lations between  the  government  and  the  individual  should  be 
to  inculcate  methods  of  calm,  deliberate,  impartial  study  and 
consideration  on  the  part  of  the  citizen,  and  to  help  to  bring  to 
him  an  enlightened  appreciation  of  the  necessity  and  wisdom 
of  established  rules  of  conduct  in  governmental  law,  as  well  as 
in  respect  of  social  relations ;  to  teach  the  citizen  that  his  sel- 
fish whim,  caprice,  prejudice  or  interest  must  yield,  to  some 
extent  at  least,  to  the  general  interests  of  the  community ;  that 
the  general  public  interests  cannot  be  safeguarded  without 
lawful  submission  to  the  authoritative  enforcement  of  the  pro- 
tective provisions  of  the  fundamental  law,  which  are  such  rules 
of  conduct  established  for  the  good  of  the  nation;  and  tliat 
that  government  is  ultimately  the  most  wise  and  beneficent, 
as  well  as  the  most  stable,  which  is  founded  upon  enforceable 
rules  of  conduct  protective  of  the  individual  and  of  the  min- 
ority, as  well  as  of  the  majority.  The  object  should  be  to  pro- 
mote better  citizenship. 

If  the  holding  up,  before  the  people  of  our  nation,  of  our 
Constitution  and  our  American  form  of  government  to  the 
derision  and  contempt  of  its  citizens  is  promotive  of  better 
citizenship,  then  '^better  citizenship ' *  means  the  citizenship 
of  socialism;  it  means  the  rule  of  the  dynamiter.  Justice 
Clark's  address  would  make  an  orthodox  chapter  in  the  creed 
of  the  socialists,  or  a  consistent  editorial  in  their  organ,  the 
Appeal  to  Reason,  or  in  the  anarchist  organ.  Mother  Earth. 
You  will  note  that  Chief  Justice  Clark  shows  more  familiarity 
and  more  sympathy  with  the  propaganda  of  socialism  than 
he  does  with  the  Federal  Constitution  or  with  the  decisions  of 
the  Federal  Supreme  Court. 
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And  yet  this  muckraker  of  our  Constitution  and  oonrts 
has  had  the  audacity  recently  to  aspire  to  appointment  as 
justice  of  the  United  States  Supreme  Court !  If  thus  holding 
in  contempt  the  institutions  of  this  country,  he  were  a  foreigner 
and  as  such  should  come  before  one  of  you,  sitting  as  a  judge 
to  pass  upon  his  application  for  naturalization,  what,  do  you 
think,  knowing  his  views,  would  be  your  judgment  as  to  his 
qualifications  to  take  the  oath  of  allegiance  and  citizenship? 

THE  JUDICIAL  BECALL  NOT  REMEDIAL,  BUT   SUBVERSIVE 

The  recall  of  judges  has  the  effect  to  subject  judges  to  the 
constant  menace  of  the  arbitrary  will  of  the  voters  of  the  judi- 
cial district  in  which  they  preside.  It  leaves  to  a  mass  meet- 
ing of  voters,  controlled  by  a  majority  of  those  who  happen 
to  be  present,  the  arbitrary  power  to  unseat  a  judge.  The 
exercise  of  the  recall  in  Oregon  has  shown  that,  despite  the 
pretention  to  the  allowance  of  a  def ei^se  and  hearing,  the  de- 
cision of  the  voters  is  controlled  by  hue  and  cry  and  that  the 
system  is  merely  a  return  to  the  ostracism  of  ancient  demo- 
cratic  tyrannies.  Its  effect  is  only  to  lessen,  to  the  point 
of  destruction,  whatever  of  independence  is  left  to  the  judge 
by  the  judicial  elective  system.  It  invites,  even  compels,  a 
judge  to  keep  his  ear  to  the  ground  and  to  anticipate  the 
changing  whims  of  popular  passion.  He  is  made  a  servant, 
not  of  the  law,  but  a  mere  spokesman  of  the  caprice  of  ma- 
jorities. The  system,  therefore,  is  one  which  tends  to  elimi- 
nate the  protective  force  of  constitutional  safeguards. 

The  judicial  decision  recall  is  more  directly  subversive 
of  our  system  of  government.  Its  effect  is  to  vest  in  the 
makers  of  a  statute  the  power  to  dictate  as  to  its  enforcement, 
irrespective  of  the  question  whether  or  not  it  deprives  any  citi- 
zen or  any  set  of  citizens  of  their  liberty  or  property  without 
due  process  of  law.  Indeed,  the  enforcement  of  such  a  statute, 
under  the  decision  recall,  is  not  left  to  its  legislative  authors, 
who  may  be  supposed  to  have  given  to  it  some  method  of  de- 
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liberation;  its  enforcement  is  left  to  a  mass  meeting  of  the 
electors  of  such  legislature. 

THE  COLOBADO  EXAMFLE 

The  best  illustration  of  the  real*  significance  of  the  de- 
cision recall  is  the  Colorado  example. 

Under  the  recent  Colorado  amendment  a  supreme  court 
decision  declaring  unconstitutional  any  state  statute  may  be 
made  ineffective  by  a  majority  of  the  votes  cast  by  state 
electors  at  a  referendum  election  held  to  ]>ass  ui>on  the  de- 
cision complained  of.  If  the  decision  applies  to  certain  city, 
or  city  and  county,  charter  provisions,  the  decision  may  be 
recalled  by  a  majority  of  the  votes  cast  by  electors  of  the 
municipality  in  question  at  a  referendum  election  held  to 
pass  upon  such  decision.  Thus,  under  the  judicial  decision 
recall  in  Colorado,  if  a  city  charter  provision  is  found  to  have 
the  effect  to  take  private  property  without  compensation,  or 
to  impair  the  obligation  of  contracts,  even  in  a  case  in  which 
the  city  itself  is  party,  and  the  court  for  that  reason  declares 
the  charter  provision  unenforceable,  nevertheless,  a  majority 
of  those  voting  at  a  city  election  called  to  pass  upon  such  de- 
cision may,  arbitrarily,  decide  the  question  as  to  whether  the 
decision  shall  be  enforced  or  not.  This  means  that  those  citi- 
zens who  attend  such  referendum  election  may,  by  a  majority 
vote  of  those  present,  decide  whether  in  the  particular  case  in 
question  the  constitutional  safeguards  protecting  rights  of 
property  or  of  contract  shall  or  shall  not  be  enforced;  and 
this,  too,  either  in  favor  of  or  against  the  city  itself.  A  city 
might  decide  one  way  one  day,  and  another  way  another  day, 
with  reference  to  the  same  provision.  One  city  might  decide 
one  way  and  at  the  same  time  another  city  another  way,  with 
reference  to  the  same  provision. 

Now,  what  do  you  think  of  the  wisdom  or  sanity  of  those 
pseudo-reformers  who  pretend  to  view  such  processes  of  jug- 
gling with  constitutional  safeguards  as  merely  ** progressive'' 
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methods,  as  merely  **a  new  method  of  constitutional  amend- 
ment by  poptdar  vote?" 

It  is  obvious  that  in  Colorado  there  is  established  a  local 
option  with  reference  to  the  suspension  or  application  of  con- 
stitutional safeguards.  The  actual  result  there  is  a  reductio 
ad  ahsurdum  of  the  decision  recall  argument. 

THE  FAUjACY  of  JUDICIAL.  TJSUBPATION 

The  most  common  fallacy  leading  to  the  greater  fallacy 
of  the  judicial  recall,  is  that  arising  from  the  too  prevalent 
misrepresentation  and  the  resulting  misunderstanding  with 
reference  to  the  nature  of  the  judicial  function  under  our 
system  of  government.  This  fallacy  is  embodied  in  the  so- 
cialist doctrine  that  the  judiciary  has  ''usurped"  the  func- 
tion to  pass  final  judgment  upon  the  question  as  to  whether 
a  statute  is  repugnant  to  the  Federal  Constitution.  This 
fallacy  is  the  product  of  socialism,  with  which  certain  present- 
day  agitators  have  l>ecome  infected  to  the  extent  that  they, 
too,  proclaim  that  this  function  of  the  courts  has  been 
''grasped"  by  the  courts  themselves.  Some  refer  to  it  as  a 
"veto"  by  the  judicial  department  upon  the  acts  of  the  legis- 
la/ture.  Others  refer  to  it  as  an  arrogated  power  of  "judicial 
nullification,"  unwarranted  under  a  proper  view  of  judicial 
functions.  They  would  deprive  the  courts  of  that  function 
which  is  essentially  the  function  of  the  courts — the  function 
of  weighing  the  facts  and  the  law  as  applied  in  a  particular 
case  to  a  particular  statute  and  afterwards  of  expressing  in 
a  final  decree  their  deliberate  and  well-considered  judgment 
upon  the  question  of  constitutionality.  They  would  substi- 
tute, in  the  place  of  the  careful  judgment  of  a  tribunal  of  triei-s 
experienced  in  the  trial  of  facts  and  learned  in  the  law,  the 
arbitrary  and  capricious  pre-judgment  of  comparatively  in- 
capable arbiters  declared  at  a  mass  meeting  or  at  a  referen- 
dum election. 

As  this  claim  of  usurpation  is  the  foundation  of  the  hue 
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and  cry  made  by  the  socialists  and  their  allies,  and  is  such  a 
common  basis  for  the  judicial  recall  arguments,  let  us  here 
note  briefly  some  reasons  why  it  is  unfounded.  The  same 
Chief  Justice,  heretofore  referred  to,  has  publicly  stated  with 
reference  to  this  judicial  function : 

*'The  possibilities  of  the  court  were  not  understood, 
and  indeed  were  unknown  until  the  vast  extension  of 
power  was  grasped,  without  any  grant  in  the  Constitu- 
tion itself,  by  an  obiter  dictum  opinion  in  Marbury  v. 
Madison,  .  .  .  The  importance,  indeed  the  overwhelm- 
ing preponderance  of  the  Judiciary  in  the  Government 
was  u^expectedly  created  in  1803  by  a  decision  of  the 
Supreme  Court  of  the  United  States,  without  a  line  in 
the  Constitution  to  authorize  it,  when  that  body  assumed 
the  right  to  nullify  and  veto  any  act  of  Congress  that 
they  chose  to  hold  unconstitutional.  This  astonishing 
declaration  was  made  in  the  case  known  as  Marbury  v. 
Madison,  by  Chief  Justice  Marshall.  The  doctrine  was 
shrewdly  set  forth  in  an  obiter  dictum,  .  .  .  promptly 
seized  upon  as  a  boon  by  the  Special  Interests  and  by 
all  who  at  heart  believed  in  the  Government  of  the  manv 
for  the  benefit  of  the  few.'^ 

Let  us  pass  the  imputations  as  to  the  motives  of  Chief 
Justice  Marshall  and  review  a  few  facts,  the  accuracy  of  which 
is  demonstrated  by  printed  records  and  statutes.  We  may 
draw  for  our  matter  upon  authentic  records  of  events  and 
upon  Federal  Statutes  ante-dating  the  ** surprise"  of  1803; 
instead  of  misquoting  the  decisions  of  the  Federal  Supreme 
Court  or  branding  them  as  ''shrewdly"  perversive  to  the 
law,  and  also  instead  of  adopting  obiter  dicta  from  socialist 
text-books. 

That  our  fundamental  law  makes  the  enforcement  of  con- 
stitutional safeguards  the  primary  function  of  the  Judiciary, 
Federal  and  State,  was  demonstrated  by  Chief  Justice  Mar- 
shall in  the  famous  case  of  Marbury  v.  Madison,  1  Cranoh, 
137,  in  which,  Chancellor  Kent  declares, 

''the  power  and  duty  of  the  Judiciary  to  disregard  an 
unconstitutional  act  of  Congress  or  of  any  state  legisla- 
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ture,  were  declared  in  an  argument  approaching  to  the 
precision  and  certainty  of  a  mathematical  demonstra* 
tion/' 

The  limitations  of  the  Constitution  were  expressly  made 
the  supreme  law  of  the  land,  binding  upon  all  courts,  Federal 
and  State,  and  with  the  duty,  under  oatii,  of  every  judge  of 
every  court  to  observe  them  as  the  paramoimt  law  of  the  land, 
Chief  Justice  Marshall  demonstrated  that,  not  only  by  express 
provision,  but  also  by  necessity,  it  was  the  duty  of  the  courts 
to  declare  unenforceable  a  statute  which  contravened  the  Con- 
stitution.   He  said: 

'*The  i>owers  of  the  legislature  are  defined  and 
limited;  and  that  those  limits  may  not  be  mistaken  or 
forgotten  the  Constitution  is  written.  To  what  purpose 
are  powers  limited,  and  to  what  purpose  is  that  limita- 
tion committed  to  writing,  if  these  limits  may,  at  any 
time,  be  passed  by  those  intended  to  be  restrained?  .  .  • 
A  legislative  act  contrary  to  the  Constitution  is  not 
law.'' 

It  is  urged  by  the  socialists  and  by  their  ooadjutors,  the 
advocates  of  the  judicial  recall,  that  this  decision  by  Chief 
Justice  Marshall  was  a  usurpation  by,  or  arrogation  to,  the 
courts  of  a  power  not  expressed  and  never  intended  to  be  en- 
forced as  a  constitutional  judicial  function.  No  better  answer 
to  this  claim  can  be  made  than  the  convincing  arguments  of 
Marshall  in  the  case  of  Marbury  v.  Madison.  But  that  this 
was  the  interpretation  of  the  Constitution,  upon  the  faith  of 
which,  more  than  any  other  single  feature,  the  original  states 
were  persuaded  to  accept  it,  is  shown  by  the  various  argu- 
ments of  Ellsworth,  Hamilton  and  others  prior  to  its  adop- 
tion.   Hamilton  urged  in  the  Federalist : 

**  There  is  no  liberty  where  the  power  of  judging  be  not 
separate  from  the  legislative  and  executive  power.  .  .  . 
The  complete  independence  of  the  courts  of  justice  is 
peculiarly  essential  in  a  limited  constitution,^ .  .  .  Limi- 
tations of  this  kind  can  be  preserved  in  practise  no  other 
way  than  through  the  medium  of  courts  of  justice,  whose 
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duty  it  must  be  to  declare  all  acts  contrary  to  the  cx)m- 
mands  of  the  Constitution  void. ' ' 

Upon  the  same  ground  Ellsworth,  on  January  7,  1788, 
urged  the  ratification  of  the  Constitution  upon  the  Connecti- 
cut convention,  when  he  said: 

'  *  If  the  general  legislature  should  at  any  time  overlap 
their  limits,  the  judicial  department  is  a  constitutional 
check.  If  the  United  States  go  beyond  their  powers,  if 
they  make  a  law  which  the  Constitution  does  not  author- 
ize, it  is  void ;  and  the  judicial  power,  the  national  judges, 
who  to  secure  their  impartiality  are  to  be  made  inde- 
pendent, will  declare  it  to  be  void.  On  the  other  hand, 
if  the  States  go  beyond  their  limits,  or  if  they  make  a 
law  which  is  a  usurpation  upon  the  Federal  Government, 
the  law  is  void;  and  upright  independent  judges  will 
declare  it  so. ' ' 

This  doctrine  of  the  judicial  function  had  been  prevalent 
in  the  states  of  the  federation,  prior  to  the  adoption  of  the 
Federal  Constitution,  and  had  been  recognized  in  the  state  of 
North  Carolina  where,  in  the  case  of  Bayard  v.  Singleton, 
Martinis  Reports,  page  42,  it  was  advanced  by  Mr.  Iredell, 
^who  was  subsequently  an  Associate  Justice  of  the  Federal 
Supreme  Court.  Indeed,  fourteen  years  before  the  decision 
of  Chief  Justice  Marshall  in  the  case  of  Marhury  v.  Madison, 
'  and  immediately  upon  the  adoption  of  the  Federal  Constitu- 
tion, the  Federal  Judiciary  Act  was  passed  by  the  First 
Congress  under  the  Constitution,  expressly  providing,  as  it 
has  ever  since  provided,  for  the  review  in  the  Supreme  Court 
of  the  United  States  of  the  judgments  of  inferior  Federal 
courts,  as  well  as  for  the  review  of  cases  where  the  validity 
of  state  statutes  or  any  exercise  of  state  authority  should  be 
drawn  in  question,  on  the  ground  of  repugnance  to  the  Con- 
stitution, treaties  or  laws  of  the  United  States,  and  the  de- 
cision should  be  in  favor  of  their  validity. 

Now  how  can  any  man,  who  is  informed  of  the  facts  and 
who  at  the  same  time  is  sane  and  conscientious,  for  a  moment 
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say  that  the  judicial  function  of  declaring  statutes  unenforce- 
able which  are  repugnant  to  constitutional  prohibitions  was 
usurped  or  ''created"  through  the  decision  of  Chief  Justice 
Marshall  in  1803,  and  that  theretofore  it  never  existed  in  fact 
and  was  never  before  recognized  and  was  never  before  in- 
tended to  be  recognized  in  our  American  jurisprudence? 
Why,  not  only  had  it  been  so  understood  by  the  states  in  their 
adoption  of  the  constitution,  but  almost  the  first  act  of  the 
American  Congress  under  that  Constitution,  and  fourteen 
years  before  Chief  Justice  Marshall's  decision,  was  to  write 
that  particular  judicial  function  into  the  statutes  of  the  United 
States  and  in  the  very  form  and  wording  in  which  it  has  ever 
since  been  expressed. 

This  Act  was  drawn  by  Oliver  Ellsworth,  the  third  Chief 
Justice  of  the  United  States,  and  himself  a  member  of  the 
Federal  Convention.  Thus  the  First  Congress  confirmed  that 
theory  of  the  Constitution,  on  the  faith  of  which  its  adoption 
by  the  states  was  procured,  and  which  was  further  confirmed 
and  demonstrated  by  Chief  Justice  Marshall,  in  the  first  case 
in  which  it  was  passed  upon  by  the  Federal  Supreme  Court, 
— that  the  question  of  the  repugnance  of  a  statute  to  constitu- 
tional prohibition  is  a  judicial  question,  the  determination  of 
which  belongs,  under  the  Constitution,  to  the  courts ;  and  that 
the  final  determination  of  the  repugnance  of  a  statute.  Federal 
or  State,  to  the  Federal  Constitution  belongs  to  the  United 
States  Supreme  Court. 

This  charge  of  ' '  usurpation "  is  a  mere  pretext  for  strik- 
ing at  the  very  keystone  of  our  system  of  government. 

OUR  CONSTITUTION  A  SCIENTIFIC  MODEL 

It  is  not  my  purpose  here  to  attempt  a  defense  of  our  con- 
stitutional system  of  government.  In  contrast,  however,  with 
the  methods  of  attack  which  I  have  outlined,  let  me  here  briefly 
note  that  the  American  Constitution,  with  its  established  func- 
tions of  the  judicial  department,  is  in  fact,  and  has  become 
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teoognized  as  such  throughout  the  world,  the  foremost  scien- 
tific model  of  fundamental  law. 

The  history  of  the  advance  of  civilization  has  been  the 
history  of  the  emergence  of  the  judicial  conscience  from  the 
malignant  influence  of  oppressive  interference.  As  shown  by 
Mr.  Edward  J.  White,  in  his  book  to  which  I  have  referred, 
the  Babylonians,  more  than  two  thousand  years  before  the 
Christian  Era,  had  the  recall  of  judges  and  the  recall  of  de- 
cisions by  the  exercis^of  the  tyranny  of  monarchy.  Under 
the  pure  democracy  of  ancient  Greece,  through  the  system  of 
ostracism,  was  exercised  the  judicial  recall  in  both  its  forms. 
So,  under  the  .unlimited  democracy  of  the  Roman  Republic, 
the  referendum  ballot  was  used  to  inflict  banishment  or  death 
upon  the  judges  or  to  overrule  their  decisions. 

The  transition  from  comparative  barbarism  in  govern 
mental  affairs,  from  the  tyrannies  of  monarchy  and  of  democ- 
racy  which  brought  disgrace  and  disaster  to  the  governments 
of  old,  to  an  enlightened  recognition  by  all  classes  of  the  neces- 
sity of  a  re-establishment  of  the  judicial  function,  began  when 
the  English  people  wrested  our  Bill  of  Rights  from  King  John 
at  Bunnymede.  But  that  was  only  the  first  step ;  for  it  took 
centuries  to  bring  home  to  the  advancing  English  civilization 
the  fact  that  Bills  of  Rights,  no  matter  how  assertive  of  the 
inalienable  rights  of  the  individual  against  the  injustice  and 
oppressions  of  the  tyranny  of  arbitrary  control,  were  futile  to 
effect  protection  without  the  independence  of  that  department 
by  the  proper  exercise  of  whose  functions  they  might  be  en 
forced.  Such  power  of  enforcement  was  lacking  until  the 
beginning  of  the  18th  century;  because,  prior  to  that  time, 
the  English  sovereign  reserved  and  exercised  the  power  of 
arbitrary  recall  of  any  judge,  and  judicial  judgments  were 
subject  to  the  election  of  the  sovereign.  The  statute  of 
William  III.,  however,  enacted  nearly  a  century  before  the 
adoption  of  our  Federal  Constitution,  established  in  English 
jurisprudence  the  principle  that  the  members  of  the  judiciary, 
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daring  the  term  of  office  for  which  they  were  selected,  should 
be  independent  judges  of  the  law  and  not  the  servile  tools  of 
either  a  monarchial  or  popular  sovereignty;  that  their  judg- 
mients  when  rendered  should  be  enforced  as  the  law,  at  least 
as  the  law  of  the  case ;  and  that  their  recall  or  that  of  their 
judgments  should  not  be  accomplished  by  hue  and  cry  spread 
amoi^g  the  people  to  influence  the  results  of  a  referendum 
election,  the  possibility  of  which,  if  recognized  by  law,  always 
stands  as  a  menace  to  the  justness  and  independence  of  the 
judge  and  of  his  judgments. 

It  took  centuries  even  to  begin  this  revolt  from  barbarism. 
It  took  &till  further  centuries  to  establish  the  principle  of  an 
independent  judiciary  as  a  requisite  to  the  most  enlightened 
system  of  jurisprudence  ever  known  in  the  history  and  science 
of  government.  In  the  two  centuries  following,  it  was  by  the 
enforcement  of  this  principle  that  meaning  and  efficacy  were 
given  to  the  fundamental  doctrine  of  individual  liberty  em- 
bodied in  the  same  Bill  of  Bights  which  is  written  into  our 
own  Federal  Constitution,  and  made,  by  the  same  instrument, 
the  supreme  law  of  the  land  controlling  upon  all  judges,  state 
and  federal ;  and  which  has  become  also  a  part  of  every  state 
constitution  since  formulated. 

It  was  under  this  establishment  of  effective  protection,  not 
merely  theoretical  protection,  of  the  individual  and  of  the 
minority  against  the  arbitrary  caprice  and  oppression  of  local 
or  temporary  majorities,  that  has  made  stability,  efficiency, 
security  of  life,  liberty  and  property  of  persons  and  of  minor- 
ities, prosperity  and  enlightenment  of  its  citizens,  the  char- 
acteristic features  of  the  government  of  this,  the  greatest  re- 
public in  the  world  ^s  history.  It  is  these  scientific,  practical 
and  effective  features  of  our  system  of  government  which 
have  made  it  the  model  for  all  modem  governmental  reor- 
ganizations and  have  made  our  Constitution  and  the  govern- 
ment administered  under  it  the  objects  of  admiration  and 
even  marvel  of  the  masters  of  the  science  of  government. 
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Gladstone  characterized  our  Constitutioii  as  expounded  by 
Marshall,  *  *  the  most  wonderful  work  ever  struck  off  at  a  given 
time  by  the  brain  and  purpose  of  man/'  Bryce,  the  greatest 
modem  student^  and  authority  upon  oanstitutional  govern- 
ment, terms  ours,  as  'Hhe  first  true  federal  state  founded  on 
a  complete  and  scientifi<^  basis. ' ' 

Lord  Brougham,  referring  to  our  Constitution,  said : 

"The  power  of  the  Judiciary  to  prevent  either  the 
state  legislature  or  Congress  from  overstepping  the 
limits  of  the  Constitution  is  the  very  greatest  refinement 
in  social  quality  to  which  any  set  of  circumstances  has 
ever  given  rise,  or  to  which  any  age  has  ever  given 
birth/' 

The  English  historian,  John  Morley,  referring  to  the  opin- 
ion of  the  world's  students  of  government  and  their  attitude 
towards  our  Constitution,  said: 

**  Everybody  praises  the  American  Constitution  these 
days." 

Lord  Salisbury  said,  in  1882 : 

**I  confess  I  do  not  often  envy  the  United  States,  but 
there  is  one  feature  in  their  institutions  which  appears 
to  me  the  subject* of  the  greatest  envy — their  magnifi- 
cent institution  of  a  Supreme  Court.  In  the  United 
States,  if  Parliament  passes  any  measure  inconsistent 
with  the  Constitution  of  the  country,  there  exists  a  court 
which  will  negative  it  at  once,  and  that  gives  a  stability 
to  the  institutions  of  the  country  which,  under  the  sys- 
tem of  vague  and  mysterious  promises  here,  we  look  for 
in  vain." 

If  Lord  Salisbury  says  this  of  the  English  system,  what 
reply  would  he  make  to  one  who  holds  up  to  you  as  models, 
above  our  own,  the  judicial  systems,  not  only  of  England,  but 
of  France  and  Germany?  The  French  and  German  are  sys- 
tems still  more  *'of  vague  and  mysterious  promises,"  for 
the  very  reason  that  they  are  based  to  a  still  greater  extent 
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upon  a  disregard  for  precedents.  A  government  of  law  can- 
not exist  where  the  only  basis  for  arriving  at  the  conclusions 
of  fact  and  of  law  in  a  litigated  case  or  in  a  criminal  prosecu- 
tion is  the  mere  passing  impulse  of  the  triers  with  reference 
to  what  they  may  deem  to  be  the  merits.  One  might  as  well 
commend  to  us  the  system  of  Mexico.  There  is  a  government, 
the  administration  of  which  is  not  hampered  by  any  regard 
for  precedents,  nor  by  any  regard  for  a  constitution,  much 
less  by  any  regard  for  constitutional  limitations.  There  is  a 
government  administered  without  the  intervention  of  any  judi- 
cial functions,  usurped  or  otherwise.  In  Mexico  they  are  not 
bothered  with  precedents,  nor  even  with  any  system  of 
promises  of  protection  to  life,  liberty  and  property,  either 
expressly  written  or  vague  and  mysterious.  The  condition  of 
Mexico  is  the  logical  result  of  the  elimination  of  constitutional 
protection  and  of  the  debasement  of  the  judicial  function.  To 
such  a  goal  would  the  revilers  of  our  American  Constitution 
and  judiciary  turn  the  people  of  this  Nation.  Justice,  equality 
and  consistency  in  the  administration  of  law,  protection  for 
the  established  rights  of  life,  liberty  and  property  require  that 
all  magistrates  should  act  with  a  proper  regard  for  prece- 
dents. 

Shall  we  replace  our  present  constitutional  democracy  with 
a  democracy  which  has  no  enforceable  Bill  of  Rights ;  which 
has  no  stable,  sure,  consistent  or  equally  administered  consti- 
tutional protection  for  the  individual  as  to  his  life,  liberty  or 
property !  Shall  we  destroy  that  stability  of  our  institutions 
which,  as  Lord  Salisbury  said,  is  protected  by  the  exercise  of 
judicial  functions  as  they  are  established  under  our  Consti- 
tution? Shall  we,  by  making  the  will  of  the  legislature  en- 
forceable upon  the  demand  of  a  popular  majority,  destroy 
constitutional  protection  and  make  our  system  of  government 
also  a  mere  '* system  of  vague  and  mysterious  promises'' 7 

All  this  we  do  as  soon  as  we  consent  to  subject  judges  or 
judicial  judgments  to  a  referendum  election. 
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6£NTL£M£K  OF  THE  MissoTTRi  State  Bar*.  I  am  bringing  coal  to 
New  Castle  when  I  present  to  you  argaments  against  the  iudicial  recall. 
The  subversive  measures  of  the  recall  of  judges  and  of  the  recall  of 
judicial  decisions  have  never  found  favor  among  the  enlightened 
membership  of  the  Missouri  bar.  Indeed,  this  bar  has  been  the  source 
of  one  of  me  most  convincing  arguments  against  the  judicial  recall 
that  has  ever  been  uttered  in  this  country.  In  his  "Legal  Antiq- 
uities," Mr.  Edward  J.  White,  your  president,  has  demonstrated  that 
the  judicial  recall  is  in  both  its  forms  a  relic  of  barbarism.  His 
book  is  one  which  should  be  read  by  every  American  citizen.  Among 
its  chief  merits  is  the  fact  that  although  primarily  a  lawyer's  book 
it  is  written  with  a  view  to  illuminating  the  citizen  voter.  It  is  clear, 
perspicuous,  and  comparatively  free  from  technicalities.  No  ade- 
quate conception  of  the  real  significance  of  the  modem  American 
agitation  of  the  judicial  recall  can  be  acquired  without  consideration 
of  the  conclusive  arguments  made  by  Mr.  Wliite. 

PRESENT  status  OF  THE  JUDICIAL-RECALL  AGITATION. 

The  conditions  affecting  discussions  of  this  question  are  quite  dif- 
ferent to-day  from  what  they  were  two  years  a^o.  Until  recently 
the  agitation  in  this  country  in  favor  of  the  judicial  recall  was  by 
appeals  to  the  prejudice  of  the  iminformed  citizen;  while  at  the 
same  time  the  arguments  against  it  were  confined  mostly  to  discus- 
sions among  lawyers  themselves,  who  spoke  in  the  language  of  law- 
yers and  assumed  on  the  part  of  their  audiences  a  training  in  the 
science  and  history  of  government.  These  technical  and  legal  pro- 
tests reached  few  citizens  beyond  those  who  were  members  of  the 
legal  profession.  At  the  same  time,  however,  the  forces  of  disrup- 
tion, represented  by  the  advocates  of  judicial  recall,  through  subtle 
and  insidious  manner  of  statement  were  fast  gaining  converts  among 
the  people  through  arguments  which  were  in  fact,  although  not  then 
so  generally  recognized,  the  basis  of  a  demand  for  a  change  in  our 
form  of  government. 

It  is  not  for  me  to  instruct  the  members  of  the  American  bar  upon 
questions  of  constitutional  government.  It  has  been,  however,  my 
purpose,  and  is  here  to-day  my  purpose,  to  present  certain  pliases 
of  tne  judicial-recall  question  in  terms  which  may  be  readily  under- 
stood by  the  average  citizen  voter.  It  is  my  object  to  urge  every 
member  of  this  bar  to  do  likewise,  and  to  help  bring  to  the  electo« 
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rate  of  this  State  and  of  the  Nation  an  appreciation  of  the  true 
significance  of  the  judicial  recall,  and  the  conviction  which  you  aad 
I  feel  that  every  movement  in  favor  of  judicial  recall  is  retrogressive 
in  its  nature;  that  it  is  subversive;  that,  indeed,  it  is  an  instrument 
of  socialism.    The  extent  to  which  this  phase  of  socialism  has  spread 
in  the  United  States  before  its  baneful  character  could  be  appre- 
ciated by  the  people  at  large  is  shown  by  the  fact  that  already  in 
five  States  the  recall  of  judg^  has  been  incorporated  into  State  con- 
stitutions.   The  early  example  of  Oregon  in  1908  was  followed  dur- 
ing the  past  two  years  in  Nevada,  in  Arizona,  in  California,  and  in 
Colorado.    Indeed,  Colorado  made  a  still  further  retreat  before  the 
opponents  of  constitutional  democracy  when  it  also  wrote  into  its 
State  constitution  the  recall  of  judicial  decisions.    In  1913  the  State 
legislatures  of  Kansas  and  Minnesota  proposed  constitutional  amend- 
ments allowing  the  recall  of  judges,  and  these  amendments  will  be 
passed  upnon  at  the  general  elections  this  fall.    In  these  two  States 
the  judicial-recall  proposition  was  sugar-coated   and   fed  to  and 
swallowed  bythe  legislatures  of  those  States  without  adequate  con- 
sideration.   This  was  done  by  providing  that  the  election  for  a  suc- 
cessor of  a  deposed  judge  shomd  be  separate  from  that  of  the  elec- 
tion by  which  a  judge  was  recalled,  and  it  was  claimed  that  this 
elimination  of  one  of  the  incidental  objections  to  the  recall  made  the 
measure  acceptable.    Vigorous  campaigns  in  both  States  are  being 
made  to  defeat  these  amendments.    They  do  not  find  favor  among 
representative  members  of  either  of  the  two  leading  political  parties. 
They  were  passed  by  legislatures  during  a  sort  of  epidemic  of  so- 
called  "  progressiveism."    They  were  incited  by  the  then  too  preva- 
lent belief  that  any  radical  change,  if  it  only  be  branded  as  "pro- 
gressive," was  a  step  toward  reform. 

But  this  epidemic  of  radicalism  is  waning.  There  is  now  loss 
tendency  to  confound  change  with  progress.  The  pendulum  of  pub- 
lic opinion  is  returning  to  its  normal  range  of  swing,  far  within  the 
extreme  limits  of  revolution  on  the  one  side  and  of  obstinate 
and  unreasonable  standpatism  on  the  other.  To-day  a  man  is 
nqt  so  much  considered  an  archaic  reactionary  just  because  he 
insists  on  stopping  to  deliberate,  or  even  to  debate,  before  accepting 
the  proposition,  for  instance,  that  the  constitutional  safeguards  to 
liberty  and  property  may  be  disregarded  by  a  court,  if  such  court 
shall  deem  it  for  the  public  interest  in  any  particular  case.  To-day 
a  man  is  not  so  much  a  "  plutocrat "  if  he  insists  that  capital  invested 
under  constitutional  protection  shall  not  be  deprived  of  adequate 
returns  simply  for  the  sake  of  increasing  the  public  revenue.  To-day 
there  are  fewer  audiences  in  this  country  before  which  a  man's  opin- 
ion could  be  derided  and  scorned  as  that  of  a  "  conspirator  "  in  favor 
of  "  allied  invested  interests,"  solely  for  the  reason  that  he  advocates 
the  preservation  and  maintenance  of  our  constitutional  form  of 
democracy  instead  of  its  subversion,  by  striking  at  the  independence 
of  the  judiciary,  or  by  wresting  from  the  judicial  department  of 
our  Government  the  power  to  exercise  the  essential  and  fundamentnl 
judicial  function,  the  maintenance  of  which  is  the  keystone  of  our 
form  of  government — the  function  of  passing  final  judgment  upon 
the  constitutionality  of  statutory  provisions. 
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THE  JXTDICIAL  RECALL  OK  THE  WANE. 

There  are,  throughout  the  Nation,  significant  evidences  of  increas- 
ing enlightenment  upon  the  question  of  judicial  recall.  While  the 
average  voter  has  as  yet  insumcient  appreciation  of  its  baneful  char- 
acter, nevertheless  there  is  a  perceptible  change  in  sentiment  showing 
itself  among  the  people  of  the  different  States.  Former  leading  ad- 
vocates of  me  judicial  recall  are  saymg  less  about  it  Some  of  them 
are  now  saying  nothing  about  it.  Sfany  have  retreated  to  a  position 
less  repugnant  to  constitutional  government.  For  instance,  thore  had 
been  most  persistent  advocacy  of  the  judicial  recall  in  Ohio.    The 

President  oi  the  recent  Ohio  constitutional  convention  and  many  in- 
uential  members  of  that  convention,  who  are  not  learned  in  the  law, 
were,  and  still  are,  advocates  of  the  recall  of  judges  and  of  judicial 
decisions.  Yet  that  constitutional  convention  refused  to  refer  to  the 
electors  of  Ohio  the  proposition  of  judicial  recall.  Instead  that 
convention  proposed  a  State  constitutional  amendment,  which  was 
adopted  by  the  people,  providing  that  no  act  of  the  legislature,  duly 
approved  by  the  executive  and  not  vetoed  by  the  people  through  the 
use  of  the  referendum,  shall  be  declared  unconstitutional  by  the 
State  supreme  court  unless  six  of  the  seven  judges  concur.  So  m  the 
constitutional  amendment  proposed  for  adoption  at  the  general  elec- 
tion this  fall  in  Minnesota,  increasing  the  number  of  supreme  court 
judges  from  five  to  seven,  it  is  required  that  a  concurrence  of  five 
out  of  seven  judges  shall  be  necessary  in  order  for  that  court  to  de- 
clare a  statute  unconstitutional.  Colorado  participates  in  the  same 
plan.    This  has  become  known  as  the  "  Ohio  plan." 

In  Colorado,  however,  a  further  amendment  forbids  the  judges 
of  certain  courts  from  declaring  a  statute  or  ordinance  unconstitu- 
tional on  the  ground  that  it  contravenes  the  Federal  Constitution. 
The  jurisdiction  and  function  of  a  State  court,  so  far  as  observing 
the  requirements  of  the  Federal  Constitution  is  concerned,  are,  how- 
ever, nxed  by  that  instrument,  which  makes  it  the  sworn  duty  of 
every  judge.  Federal  or  State,  to  observe  the  provisions  of  that 
fundamental  law  as  the  supreme  law  of  the  land.  This  duty  and 
function  have  been  established,  as  an  essential  principle  of  our  form 
of  government,  to  include  the  power  and  obligation  of  every  court, 
and  of  .every  judge  of  every  court,  to  declare  unconstitutional  and 
unenforceable  any  statute,  and  any  provision  of  any  statute,  which 
is  repugnant  to  the  prohibitions  and  limitations  expressed  in  the 
Federal  Constitution.  Such  duty  and  function,  therefore,  would 
seem  to  be  not  subject  to  abolishment  or  diminution  by  any  legisla- 
tive enactment  or  constitutional  provision  of  a  State.  Accordingly, 
the  Colorado  extension  of  the  Ohio  plan  is  itself  manifestly  repug- 
nant to  the  Federal  Constitution,  and,  therefore,  invalid.  Depriving 
a  mere  majority  of  a  State  supreme  court  of  the  power  to  declare 
a  statute  invalid  and  unenforceable  is  less  objectionable.  Substi- 
tutes, such  as  the  Ohio  plan,  for  the  drastic  and  subversive  judicial 
recall  measures  have  the  merit  that  they  are,  at  least,  less  repugnant 
to  our  system  of  government. 

Indeed,  as  through  the  initiative  and  referendum  the  powers  of 
State  legislation  become  more  and  more  under  the  direct  arbitrary 
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action  of  the  electorate,  it  is  necessary,  for  the  proper  protection 
of  personal  liberty  and  property  rights,  that  the  safeguards  of  the 
Federal  Constitution  should,  more  than  ever,  come  within  the  direct 
jurisdiction  of  the  Federal  Supreme  Court.     Under  the  present 
Federal  judiciary  act  that  Federal  jurisdiction,  as  applied  to  the 
review  of  judgments  of  State  courts  upon  the  constitutionality  of 
State  statutes,  is  limited  to  a  review  of  the  judgments  of  State  courts 
wherein  statutes  are  held  valid.    The  American  bar  has  long  advo- 
cated the  extension  of  that  Federal  jurisdiction  also  to  decisions  of 
State  .courts  wherein  a  State  statute  is  held  invalid  upon  Federal 
grounds;  but  it  seems  difficult,  and  perhaps  impossible,  to  get  such 
extension  through  the  Federal  Congress.     At  the  present  time  a 
majority  of  a  State  supreme  court  may  generally  declare  a  State 
statute  invalid.    The  more  difficult  it  is  made  for  a  State  supreme 
court  to  invalidate  a  State  statute,  the  more  is  the  opportunity  in- 
creased to  have  the  constitutionality  of  a  State  statute  adjudicated 
by  the  Federal  Supreme  Court.    Where  now  usually  a  majority  of 
a  State  supreme  court  may  invalidate  a  State  statute  upon  Federal 
grounds,  the  final  judgment  of  the  highest  court  of  that  State  as  to 
the  constitutionality  of  such  statute  must,  under  the  Ohio  plan,  be 
in  favor  of  its  validity  imless  more  than  a  majority  of  tne  State 
court  are  against  it.    lliis  would  increase  the  number  of  cases  where 
a  writ  of  error  would  lie  to  the  State  court  upon  an  adjudication 
of  a  constitutional  question.    I  am  not  advocating  the  Ohio  plan, 
but  simply  suggesting  that,  for  existing  insufficiencies  whidi  are 
reco^ized  by  the  bar  generally,  it  offers  some  elements  of  remedy 
consistent  with  our  form  of  government.    In  that  respect  it  differs 
from  the  judicial  recall,  which  is  laclcing  in  remedial  character  and 
is  subversive  of  our  form  of  government. 

THB  DILEKMA   OF  THE   ADVOOATB  OF   JUDICIAL  RECAIX. 

An  interesting  and  encouraging  phase  of  the  judicial  recall  con- 
troversy has  emerged  in  the  form  of  a  dilemma  with  which  the  recall 
advocate  is,  under  present  conditions,  squarely  confronted.  The 
widespread  opposition  arguments  to  the  judicial  recall  have  brou^t 
a  wholesome  ^ightenment  to  thinking  citizens.  Its  representative 
advocates  have  generally  been  superficial  theorists,  to  whom  an  intel- 
ligent comprehension  of  our  s^^i^m  of  government  is  impossible. 
Some  have  Deen  conscientious,  but  sadly  lacking  in  those  foundations 
of  knowledge  for  which  a  proper  grasp  of  the  subject  is  necessary. 
Some  have  been  reckless  agitators,  disciples  of  unrest,  who,  not 
from  lack  of  intelligence,  but  from  lack  of  proper  regard  for  our 
free  institutions,  have  been  willing  to  exploit  uiemselves  as  advocates 
of  a  drastic  and  suicidal  specific  for  existing  evils  in  the  adminis- 
tration of  government.  The  demagogue  is  always  with  us.  Men, 
including  some  who  were  once  sane  leaders  of  thought  and  of  action, 
have  been  willing  to  feed  the  fires  of  revolution  by  catering,  not  to 
the  intelligence,  out  to  the  lack  of  intelligence,  of  those  who  would 
pretend  to  believe  that  our  Government  is  an  organized  system  of 
oppression.  Then  there  is  the  socialist  doctrinaire,  whose  propa- 
ganda of  enmity  to  our  Constitution  and  the  Grovemment  established 
under  it  has  been  spread  broadcast  through  pamphlets,  the  socialist 
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press,  and  by  the  street-comer  orator.  The  methods  of  the  advocacy 
of  judicial  recall  by  all  these  agitators  have  been  marked  by  a  whole- 
sale denmiciation  of  the  judiciary  and  of  the  judicial  function  under 
our  system  of  government,  the  lability  of  which  depends  upon  Uie 
maintenance  ox  the  integrity  and  independence  of  its  judicial  de- 
partments. This  propaganda  of  disruption  has  also  been  furthered 
by  the  professional  or  chronic  muckraker,  appearing  in  the  form 
of  a  contributor  to  or  editor  of  some  magazine  of  wide  circulation, 
or  in  the  form  of  some  political  or  judicial  pervert  who  allows  him- 
self to  become  the  instrument  of  socialist  teachings. 

It  was  formerly  suflScient  that  the  judicial  recall  shouter  should 
detail  both  real  and  imaginary  evils  in  the  administration  of  law  as 
the  source  of  all  social  injustice,  and,  without  analysis  and  without 
disclosure  of  its  real  significance,  should  then  urge  as  a  panacea  the 
assertion  by  the  citizenship  of  the  Nation  of  the  right  arbitrarily  to 
recall  a  judge,  or  of  the  right  at  a  mass  meeting  of  the  voters  or 
throufi;h  a  referendum  ballot  and  in  violence  of  the  judicial  function 
directTv  and  arbitrarily  to  adjudicate  the  constitutionality  of  a  stat- 
ute. Voters  were  thus  at  first  misled  by  the  impression  that  by  the 
removal  of  limitations  upon  the  arbitrary  power  of  the  electorate  we 
would  have  a  government  which  was  nearer  to  a  pure  democracy,  and 
that  in  so  far  as  our  democracy  limited  the  powers  of  the  people  it 
was  the  means  of  oppression.  Thus  through  hue  and  cry  the  falla- 
cies of  the  judicial  recall  gained  a  strong  hold  upon  the  minds  of 
the  voters  in  many  States. 

But,  in  the  meantime,  a  campaign  of  education  has  been  continued 
by  the  opponents  of  judicial  recall.  Through  their  efforts  people 
are  recognizing  more  and  more  the  fact  that  rules  of  conduct  are 
necessary  in  governmental  affairs  as  well  as  rules  of  conduct  in 
regard  to  ethical  duties  between  man  and  man ;  that  for  the  protec- 
tion of  the  individual  and  of  minorities  against  the  oppression  of 
the  whim  and  caprice  of  local  and  temporary  majorities,  it  is  neces- 
sary that  the  legislative  power  of  the  majority  be  limited,  and  that 
in  no  other  way  can  the  personal  liberty  and  the  rights  oi  property 
and  the  pursuit  of  happiness  be  vouchsafed  to  the  citizens  of  a  con- 
stitutional democracy.  The  fact  is  further  becoming  recognized 
by  the  citizen  voter  that  rules  of  conduct  in  governmental  affairs 
are  meaningless  without  some  established*  power  of •  their  enforce- 
ment, and  that  such  assurance  can  only  rest  in  the  maintenance  of 
an  independent  judiciary,  to  whom  shall  belong  the  fimction  of  set- 
ting aside  any  arbitrary  legislation  of  a  majority  which  deprives  the 
individual  or  the  minority  of  the  rights  which  are  thus  safeguarded. 
The  attack  upon  the  established  judicial  function  which  is  made  by 
the  judicial  recall,  has  been  discovered  to  the  people  as  an  attack 
upon  their  rights  and  liberties,  because  it  is  an  attack  upon  the  safe- 
guards established  for  their  protection. 

To-day  the  judicial  recall  advocate  has  to  face  the  proposition, 
to  which  he  is  now  forced  by  the  increasing  enlightenment  of  his 
audiences,  that  he  must  either  recede  from  his  advocacy  of  judicial 
recall  or  must  take  the  position  of  one  who  is  avowedly  an  opponent 
of  our  present  form  of  Government.^  He  is,  therefore,  relegated  to 
the  position  of  the  socialist  amtator  just  as  long  as  he  persists  in  his 
advocacy  of  the  judicial  recall.    Placed  in  that  dilemma,  many  of  its 
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former  advocates  have  shrunk  before  the  alternative  thus  forced 
upon  them  and  have  given  up  the  subversive  proposition  of  the 

i'udicial  recall  and  have  become  identified  with  measures  less  revo- 
utionary.  Some  have  become  advocates  of  the  "  Ohio  plan,"  requir- 
ing more  than  a  majority  decision  of  a  court  to  declare  a  statute 
unconstitutional. 

One  of  the  salutary  effects  of  this  agitation  has  been  to  strengthen 
the  cause  for  which  the  American  bar  has  been  for  years  worlang — 
the  cause  of  remedial  reforms  in  the  administration  of  justice.  That 
cause  has  advanced  in  the  past  few  years  with  rapid  strides,  as  shown 
by  the  adoption  of  various  statutes  and  rules  of  procedure  eliminative 
of  former  obstacles  to  the  efficient  enforcement  of  the  law.  Organized 
efforts  for  further  reforms,  which  promise  effective  results,  are  shown 
by  the  investigations  and  the  reports  which  are  now  in  progress  on 
the  part  of  the  National  and  State  bar  associations  and  on  the  part 
of  associations  not  controlled  by  lawyers.  The  National  Economic 
League,  through  its  committee  of  200  selected  from  all  parts  of  the 
country  and  composed  of  the  most  distinguished  lawyers  and  laymen, 
has,  through  its  preliminary  report  jusfc  published,  outlined  a  sys- 
tematic movement  for  thorough  reforms  corrective  of  present  evils 
and  promotive  of  the  best  efficiency  in  the  administration  of  justice. 

A  QUESTION  OF  SOCIALISM — NOT  OF  POLITICS. 

The  most  healthful  sign  of  the  times  is  that,  in  view  of  the  dilemma 
thus  now  confronting  the  judicial-recall  advocate,  the  agitation  of 
judicial  recall  is  becoming  less  a  matter  of  party  politics.  The  two 
great  parties  of  the  Eepublicans  and  of  the  Democrats  are  already 
on  record,  through  their  platforms  and  the  expressed  views  of  their 
representative  leaders,  as  repudiating  judicial  recall.  The  third-term 
pwty  two  years  ago  deemed  it  consistent  with  its  arrogated  monopoly 
of  all  progressive  ideas  to  all  y  itself  with  the  advocates  of  the  recall 
of  judges  and  of  judicial  decisions.  The  Socialist-Labor  Party,  which 
was  the  first  party  to  install  a  judicial-recall  plank  in  its  platform, 
still  adheres  to  its  support  of  the  judicial  recall  as  an  instrument  of 
socialism.  The  last-named  party  will  probably  continue  the  only 
party  which  has,  as  a  part  o*  its  fundamental  political  creed,  a  doc- 
trine subversii'B  of  the  judicial  function  and  of  our  Government.  In 
that  position  it  is  consistent,  because  the  avowed  object  of  that  party 
is  to  overturn  our  Constitution  and  our  form  of  government  and  to 
destroy  rights  of  property  and  of  personal  liberty  of  which  our  pres- 
ent system  of  government  is  protective. 

It  is  true  that  the  third-term  party  candidate  for  governor  in 
Pennsylvania  is  a  noted  apologist  for  the  judicial  recall.  It  is  also 
true  that  that  ex-President,  who  is  a  domineering — even  if  not 
now  a  dominant — factor  in  third-term  party  politics,  has  been  a  con- 
spicuous advocate  of  the  recall  of  judicial  decisions.  This  ex-Presi- 
dent, however,  has  evidently  been  made  to  feel  the  unwisdom  of  his 
ways  in  this  regard,  for  of  late  he  has  been  most  eloquently  silent  on 
this  subject  of  the  judicial  recall.  The  third-term  party  in  New  York 
has  abandoned  not  only  the  recall  of  judges  and  of  judicial  decisions 
but  also  the  initiative  and  the  referendum.  Their  State  platform  care- 
fully avoided  the  judicial  recall  planks  which  were  a  part  of  their 
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last  national  platform.  In  the  present  political  campaign  in  Michi- 
gan, the  Republican  nomination  for  governor  has  been  captured  by 
Mr.  Osbom,  despite  the  fact  that  he  is  obsessed  w  ith  the  judicial  recall 
fallacies.  Representative  Republicans  in  that  State,  however,  have 
called  upon  him  openly  to  repudiate  the  judicial  recall,  under  the 
penalty,  if  he  refuses,  that  they  will  withhold  their  support  and,  inde- 
pendent of  politics,  join  with  the  Democrats  in  the  election  of  a  can- 
didate whose  views  on  the  judicial  recall  are  not  both  anti-Democratic 
and  anti-Republican.  Leading  papers  in  the  State  of  Michigan  are 
urging  a  repudiation  of  the  judicial  recall  in  State  and  county  con- 
ventions. The  Detroit  Free  Press,  an  influential  and  independent 
newspaper,  is  urging  to  the  voters  of  Michigan  that,  regardless  of 
partisan  politics,  they  refuse  to  support  any  candidate  or  any  party 
which,  by  acceptance  of  the  judicial  recall,  becomes  an  ally  of  social- 
ism. In  advance  of  the  Republican  State  convention  in  Michigan, 
county  conventions  are  adopting  resolutions  condemning  judicial 
recalL  In  Minnesota,  where  the  people  this  fall  vote  upon  a  consti- 
tuticmal  amendment  authorizing  judicial  recall,  the  Republican  can- 
didate for  governor  has  been  called  upon  to  announce  himself  in 
opjposition  to  the  proposed  amendment.  The  rank  and  file,  as  well  as 
most  of  the  representative  leaders  of  both  the  Republican  and  Demo- 
cratic Parties,  demand  that  the  judicial-recall  measures  be  repudiated. 
Those  third-term  party  leaders  who  show  signs  of  recovernig  their 
sanity  are  tending  in  the  same  direction. 

THE   SOCIALIST   THE    ONLY    CONSISTENT   ADVOCATE   OF    JUDICIAL    RECALL. 

The  advocate  of  judicial  recall  is  an  ally  of  socialism.  The  fact 
is  obvious  that  to-day  the  judicial-recall  advocate  is  generally  re- 
garded as  a  vagarist."  And  so  he  is,  except  from  the  viewpoint  of 
one  who  either  is  a  Socialist  or  is  tainted  with  socialism.  So  long 
as  he  persists  in  adherence  to  this  heresy,  which  is  repugnant  to  con- 
stitutional government,  he  is  to-day  forced  to  preach  the  doctrines 
of  socialism  as  the  only  consistent  basis  for  his  fallacies.  The  most 
logical  opponent  of  our  Constitution  is  the  Socialist.  He  is  the  fore- 
most of  its  antagonists,  the  first  in  priority  of  time,  the  most  active 
and  the  most  persistent.  The  Socialist,  however,  frankly  admits 
that  it  is  a  part  of  his  social  and  political  creed  to  destroy  our  Con- 
stitution and  our  Government,  and  to  do  away  with  rights  of  private 
property  and,  indeed,  with  all  rights  so  far  as  safeguarded  by  con- 
stitutional provision.  He  frankly  avows  that  among  the  barriers 
between  socialism,  on  the  one  hand,  and  an  orderly  government  with 
constitutional  safeguards,  upon  the  other,  the  first  that  must  be 
broken  down  is  the  present  established  authority  of  the  judiciary  to 
render  unenforceable  any  statute  which  contravenes  the  express  pro- 
tections of  the  Constitution.  He  would  wipe  out  these  barriers,  if 
possible,  hy  repeal  of  the  Constitution  itself;  and,  until  such  repeal 
shall  be  accomplished,  he  would  destroy  constitutional  protection 
by  eliminating  all  power  of  its  enforcement. 

It  is  a  part  of  the  Socialist  creed  that  vested  property  rights  in 
this  country  have,  by  subtle  and  insidious  processes,  been  stolen  or 
usurped  from  the  people  as  a  whole.  It  is  further  a  part  of  that 
creed  that  the  judicial  function  imder  our  constitutional  government 
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of  adjudicating  the  constitutionality  of  a  statute  was  also,  by  devious 
methods,  stolen  or  usurped  by  the  courts  themselves,  and  that  this 
was  done  for  the  benefit  of,  and  through  the  procurement  of,  con- 
spirators representing  the  interests  of  property  holders  and  in  vio- 
lence of  the  social  and  political  dogmas  of  socialism  which  <Jefy  all 
restraint,  and  which,  therefore,  defy  all  protection  by  the  Govern- 
ment of  propeity  and  personal  rights.  This  right  of  private  prop- 
erty and  this  power  of  its  safeguarding  through  the  exercise  of  the 
judicial  function jire  there^oi;e  to  the  Socialists  both  a  right  ajad  a 
power  which  neither  any  citizen  nor  the  citizenship  of  the  Nation 
or  of  any  State] is  under  any  obligation  to  respect.  They  would 
eliminate  both  by  indirect  methods  if  possible,  but  if  necessary  they 
would  destroy  both  by  anv  direct  methods  efficient  for  that  purpose. 
It  is  significant  that  tne  instrument  which  the  Socialists  woiild 
use  for  this  revolutionary  change  is  the  judicial  recall.  The  modem 
advocacy  of  the  judicial-recall  measures  sprang  from  socialism.  The 
present  Socialist-Labor  Party  was  the  first  political  party  in  America 
to  demand  the  recall.  The  judicial-recall  measures  are  essentially 
mere  instruments  of  socialism.  As  stated  by  the  leading  organ  of 
the  Socialists,  the  Appeal  to  [T]  Reason,  speaking  of  the  judicial 
recall :     . 

It  is  the  means  wberebytU/^. people  wlU  be  enabled  to  inaugurate  socialism, 
and  after  that  is  done  tbey  may  secure  democracy  in  industry. 

So  the  Socialists  inveigh  'against  the  Constitution  and  against  the 
judiciary.  It  is  the  platform  of  the  national  Socialist  Party  which, 
after  the  recall  plank,  urges  the  abolition  of  the  power  of  the  courts 
to  declare  statutes  unconstitutional  and  claims  that  this  power  has 
been  usurped  by  the  courts.  The  same  platform  further  declares 
that  these  measures — ^that  is,  the  recall  measures  and  the  abolition  of 
the  functions  of  the  court^ 

are  but  a  preparation  of  the  worlters  to  seize  the  whole  powers  of  govern- 
ment in  order  that  they  may  thereby  lay  hold  of  the  whole  system  of  socialised 
industry  and  thus  come  to  their  rightful  inheritance. 

Keep  these  facts  in  mind  when  you  are  told  by  others,  who  know 
or  ougnt  to  know  better,  that  the  powers  exercised  by  our  courts  have 
been  "arrogated"  to  or  "usurped"  by  the  courts  themselves;  and 
when  you  are  urged  to  wrest  from  the  courts  their  chief  functions 
and  to  turn  over  to  the  people  the  direct  control  of  judges  or  the 
direct  adjudication  of  constitutional  questions. 

THE  SOCIALIST  VIEW  Or  THE  FEDERAL  CONSTITUTION. 

The  Socialist  view  of  our  Federal  Constitution  may  be  assumed 
to  be  authentically  presented  by  a  recognized  Socialist  who  con- 
tributes to  a  certain  American  monthly  magazine,  which,  before  its 
period  of  decadence,  had  some  elements  of  respectability.  Some  of 
you  may  remember,  even  in  these  days  of  its  obscurity,  a  monthly 
periodical  known  as  Pearson's  Magazine.  Within  the  past  three 
years  this  magazine  has  been  exploiting  in  its  columns  such  unwar- 
ranted and  dastardly  attacks  upon  our  Federal  Constitution  that  it 
has  thereby  sufficiently  demonstrated  its  right  to  the  boast  flaunted 
upon  its  coyer  page  that  it  prints  stuff  "  that  others  dare  not  print.'' 
Even  in  this  day  of  sensation  mongers  it  is  probably  true  that  no 
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other  publication  would  have  had  the  effrontery  to  violate  truth,  to 
shock  all  sense  of  decency,  to  the  extent  that  this  magazine  has  done. 
It  ridicules  the  term  "  patriot  fathers  "  as  applied  to  the  f ramers  of 
our  Constitution.  It  brands  them  as  "  gratters  "  who  initiated  and 
carried  through  a  change  in  our  system  of  government  and  framed 
and  established  a  constitution,  upon  a  plan  which  "  was  never  meant 
to  bring  about  rule  by  the  people,"  but  which  was  adroitly  put  to- 
gether and  the  adoption  of  which  was  surreptitiously  and  deceitfully 
procured  all  for  the  sole  purpose  "  to  enhance  the  value  Of  their  own 
property  holdings  and  to  tighten  and  increase  the  burden  of  the 
shackles  which  theretofore  existed  upon  the  liberty  of  the  common 
people."  The  Constitution  of  the  United  States,  it  says,  was  made 
for  the  people  "in  the  same  sense  that  sheep  shears  are  made  for 
sheep.  The  gentlemen  who  made  the  Constitution  had  sheep  to 
shear."  This  is  the  view  presented  by  a  1913  American  journal, 
and  in  support  of  its  propositions  it  indulges  in  a  mess  of  mis- 
information and  of  garbled  and  distorted  citations  from  authorities. 
To  such  an  extent  has  this  periodical  joined  the  forces  of  the  So- 
cialist propaganda  that  the  reprints  of  its  articles,  reviling  the  Fed- 
eral Constitution  and  its  makers  and  expounders,  have  become  re- 
ligious tracts  and  textbooks  of  enormous  circulation  in  Socialist 
circles.  The  unfortunate  feature  of  this  Socialist  propaganda  is,  that 
these  vitriolic  pamphlets,  copyrighted,  sold,  and  distributed  by  the 
publishers  of  Pearson's  Magazine,  have  had,  and  are  still  having,  a 
poisonous  effect  upon  the  minds  of  many  editors,  magazine  writers, 
newspaper  men,  and  citizens  generally,  who  are  misled  by  these  in- 
struments of  error. 

THE  CLIMAX  OF  SOCIALIST  DEFAMATION. 

Not  content  with  reviling  the  Constitution  and  its  makers,  the 
Socialist  goes  to  the  extreme  of  defaming  the  signers,  pf  the  Declara- 
tion of  Independence  and  the  instrument  itself  which  declared  the 
separation  of  this  Nation  from  the  tyranny  of  monarchy.  In  a 
"  patriotic  edition  "  of  the  Socialist  organ,  Age  of  Reason,  published 
at  Dallas  Tex. — its  last  July  number — it  is  declared  that  the  patriots 
of  the  Revolution,  when  they  returned  home  from  their  battles — 

found  thnt  tho  tlileves  of  America  bad  written  this  document  ta  fool  the 
workers  with.  ♦  *  ♦  They  were  then  compelled  to  po  to  this  robber-creditor 
class  (who  had  written  the  beautiful  document  nbove  referred  to)  for  sup- 
plies to  make  a  crop.  These  liberty-loving  thieves  were  also  the  lawmakers — 
tlie  makers  of  the  hnvs  they  had  passed  to  imi)ris(xn  men  for  debt.  ♦  •  • 
Could  the  demons  of  hell  hatch  a  more  damnnble  plot  a^aint  the  workln,* 
cliiss?  ♦  *  ♦  Just  a  few  men  have  the  right  to  make  the  laws,  hence  they 
niake  the  laws  so  that  Just  a  few  men  can  own  the  property.  ♦  ♦  ♦  They 
framed  this  document  so  that  it  would  arouse  the  ire  of  the  working  class  and 
cause  tliem  to  rise  up  and  drive  the  British  out  of  this  country,  and  give  to 
tills  bunch  of  American  capitalists  the  right  to  make  the  laws  so  that  they 
could  take  the  place  of  the  English  capitalists  and  rob  the  working  class. 

And  more  of  the  same  twaddle,  ad  nauseam. 

ALLIES  OF  SOCIALISM. 

It  would  be  useless  to  detail  these  shocking  aifronts  to  the  sense 
of  decency  of  enlightened  citizens,  except  to  bring  home  to  our  minds 
the  malignant  forces  of  disruption  with  which  many  persons,  who 
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would  repudiate  socialism  as  such,  have,  in  fact,  become  allies.  For 
the  Socialist  is  to  be  commended  in  his  attacks  upon  the  Constitution 
as  compared  with  the  less  frank,  the  subtle  and  insidious  attacks  in- 
dulged in  by  those  who  either  know,  or  ought  to  know,  better. 

Aristotle  defined  a  demagague  as  one  who  catered  to  the  prejudices 
of  the  people  by  attacking  existing  institutions,  and  particularly  the 
judges  and  ether  magistrates,  and  urging  more  power  for  the  people, 
to  be  expressed  by  popular  majorities,  although  leading  to  a  noncon- 
stitutional  democracy  of  a  sort  which  is  analogous  to  a  tyranny.. 

Aristotle's  definition  applies  to-day  to  many  conspicuous  advocates 
of  the  judicial  recall,  some  of  whom  I  shall  mention. 

Ex-President  Roosevelt  h^is  demonstrated  that  he  is  afflicted  with 
what  physicians  or  alienists  would  term  an  incurable  idiosyncrasy  for 
all  legal  and  constitutional  questions.  He  has  just  been  telling  the 
citizens  of  the  South  American  Republics,  whose  Governments  are 
modeled  upon  our  own,  that  our  constitutional  system  of  govenunent 
is  wrong  and  that  the  prime  function  of  our  courts  is  performed 
only  through  usurpation  of  judicial  power.  In  his  speech  the  other 
day  at  Buenos  Aires  he  aligned  himself  with  the  Socialists  who  advo- 
cate the  destroying  of  constitutional  safeguards  and  then  the  wrest-* 
ing  from  owners  of  holdings  of  private  property. 

Roosevelt  allied  himself  with  the  Socialists,  advancing  the  doctrine 
which  is  a  creed  of  socialism,  when  he  said,  at  Buenos  Aires,  that 
the  power  at  present  exercised  by  our  courts  to  preserve  and  enf  orcei 
constitutional  safeguards  is  a  power  "  arrogated  "  to  and  "  usurped  " 
by  the  courts  themselves.  He  further  allied  himself  with  the  social- 
ist method  of  muckraking  our  Constitution  and  our  judicial  sys- 
tem when  he  stated,  at  the  same  time,  that  for  more  than  30  years 
the  courts  of  this  country  have  exercised  their  powers  with  "inex- 
cusable and  reckless  wantonness  on  behalf  of  privilege,"  and  against 
the  interests  of  the  people.  This  statement  is  no  mere  lapse  from 
overenthusiasm,  for  he  assures  us  that  he  makes  it  "gravely  and 
deliberately."  We  have  in  him,  then,  an  ex-President  preaching 
socialism.  For  this  attack  upon  our  judiciary  is  precisely  the  same 
as  that  which  has  been  continuously  for  years  (and  also,  in  the  words 
of  Roosevelt,  "gravely  and  deliberately")  made  by  the  Socialists 
as  the  basis  for  their  doctrine  that  the  Constitution  with  all  its  safe- 
guards should  be  wiped  out.  Moreover,  the  instruments  of  destruc- 
tion which  they  advocate  as  the  most  emcient  to  accomplish  this  end 
are  precisely  the  same  judicial-recall  measures  that  are.  urged  by- 
Roosevelt. 

Roosevelt  refers  to  the  decision  recall  as  a  newly  discovered  remedy — 
as  "  My  remedy  " — although  it  was  thoroughly  discussed  and  unani- 
mously repudiated  in  the  Australian  constitutional  convention  10 
years  before,  evidently,  he  ever  heard  of  it.  It  was  rejected  as  mani- 
festly inconsistent  with  and  repugnant  to  a  constitutional  form  of 
government;  and  this,  too,  at  the  same  time  that  the  enlightened  and 
progressive  people  of  that  entire  continent  adopted  a  constitution 
modeled  in  all  its  essential  features  upon  that  of  this  country. 

"everybody's"  should  be  nobody's. 

Another  unscrupulous  and  despicable  contributor  presented  some 
me  ago  in  another  magazine  (Everybody's — it  should  be  nobody's) 
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ft  TCHomous  attack  upon  the  judiciary,  in  which  he  traduced  indi- 
vidual judges,  maligned  the  courts,  and  calumniated  the  entire  Judi- 
cial department  by  false  statements,  by  subtle  innuendos,  which 
undoubtedly  brought  conviction  to  the  general  mass  of  untliinking 
readers,  but  which  to  discriminating  persons  brought  only  the  reac- 
tion of  an  intense  shock  to  their  sense  of  decency.  The  Tennessee 
bar  may  be  proud  of  the  manner  in  which  one  oi  its  members  paid 
his  respects  to  this  " Connolly  person "  journalist;  and  if  any  of  you 
should  wish  to  read  in  print  the  sentiments  of  protest  which  you  felt 
at  the  time,  I  would  i-efer  you  to  Mr.  Caruthers  Ewing's  speech  two 
years  ago  before  the  Georgia  State  Bar  Association. 

^  THE  JUDICIAL  PERVKRT. 

Such  are  the  various  and  eccentric  moods  of  the  human  mind  that 
it  is  not  astonishing  that,  now  and  then,  even  a  member  of  the  Ameri- 
can bench  should  be  found  so  to  partake  of  the  characteristics  of 
the  pervert  as  to  allow  himself  to  become  allied  with  those  whose 
creed  is  based  upon  a  derision  and  revilement  of  our  Constitution,  of 
our  constitutional  democracy  and  of  the  administration  of  our  (jov- 
emment.  No  Socialist  has  gone  to  a  further  extreme  of  malignant 
vituperation  in  discussing  our  Federal  Constitution  and  its  makers 
and  expounders  than  has  a  certain  chief  justice  of  the  supreme  court 
of  one  of  the  oldest  States  of  the  Union.  Let  me  say  here,  for  the 
North  Carolina  bar  and  for  the  citizens  of  that  State,  that  when 
recently  I  denounced  the  views  of  this  judge  and  their  utterance  from 
such  a  source  (which  it  was  my  pleasure  and  privilege  to  do  in  the 
presence  of  this  chief  justice  and  before  the  bar  of  his  State)  the  fact 
was  demonstrated  to  me  that  his  assaults  upon  our  Constitution  and 
apon  the  judiciary  of  the  Nation  and  his  advocacy  of  judicial  re- 
call, have  been  and  are  offensive  to  the  press,  to  the  bench,  to  the 
bar,  aiid  to  citizens  of  that  great  State.  I  doubt  that  1  per  cent 
of  the  bench  and  bar  or  of  the  citizens  of  North  Carolina  have  any 
sympathy  with  the  apostate  attitude  assumed  by  this  chief  justice 
upon  these  questions. 

Chief  Justice  Walter  Clark  of  the  Supreme  Court  of  North  Caro- 
lina, in  his  address  at  Cooper  Union,  New  York,  last  January,  chooses 
to  view  the  issues  of  reform,  social,  economic,  and  constitutional, 
which  have  been  and  still  are  pressing,  as  merely  issues  between  an 
unrighteous  controlling  class,  upon  the  one  side,  and  an  oppressed 
class  upon  the  other.  The  past  and  present  issues  of  judicial  reform, 
of  the  framing,  construction,  and  enforcement  of  our  Constitution 
itself,  all  these  issues  have  been  and  still  are  simply  the  struggle  be- 
tween the  "  exploiters,"  upon  the  one  hand,  and  of  the  "  exploited," 
upon  the  other  hand. 

The  Constitutional  Convention  at  Philadelphia  in  1787  assembled, 
he  says,  only  "  for  the  nominal  purpose  "  of  creating  better  business 
and  commercial  relations  between  the  States  and  to  supply  the  need 
of  a  stronger  Union.  In  default  of  the  trust  imposed  upon  them, 
and  using  the  pressing  necessities  only  as  a  pretext  for  their  selfishi 
ends,  the  framers  of  our  Constitution  shaped  that  instrument  "  with 
sublime  audacity,"  as  he  says,  with  the  very  intention  and  with  the 
very  result  that  the  "reactionary"  "exploiters"  of  an  oppressed 
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people  then  took  and  have  since  maintained  control  of  our  Govern- 
ment. As  "  the  allied  vested  interests  "  then  intentionally  made  the 
Federal  Constitution  an.  instrument  of  oppression  and  injustice,  so 
they  next,  by  various  means,  persuaded  the  different  States  to  its 
adoption.  The  same  "  vested  interests  "  afterwards  procured,  to  be 
stolen  or  "  usurped  "  from  the  people,  the  power,  never  intended  for 
the  courts,  of  the  judiciary  to  declare  invalid  and  unenforceable  stat- 
utes repugnant  to  the  express  prohibitions  of  the  Constitution.  This 
was  a  further  grasp  of  power  by  the  designing  "exploiters*'  in  con- 
trol. More  than  that,  the  courts  of  the  land,  he  asserts,  have  become, 
by  usurpation,  the  arbitrary,  capricious,  aiid  oppressive  rulers  of  the 
people.  The  fourteenth  amendment  "means  anything  and  every- 
thing that  the  judges  see  fit."  The  decisions  of  the  Fedeijil  Supreme 
Court  have  been  subtle  perversions  of  the  law  and  the  I'easonings  of 
those  decisions  are  mere  instances  of  "  sardonic  irony  "  and  of  "  add- 
ing insult  to  injury." 

This  chief  justice  reechoes  the  Socialist  cry  when  he  says,  referring 
to  the  discontent  prevailing  among  certain  classes  of  citizens : 

The  progressive  and  humanitarian  measures  necessary  to  tlie  betterment  of 
their  condition  are  almost  invariably  negatived  by  the  courts,  whose  sympathies 
are  with  the  propertied  class  and  vested  rights. 

To  overturn  this  "gov^^rnment  by  judges" — a  government  which 
is  "  very  largely  a  plutocracy  " — he  would  deprive  the  judiciary  of  its 
power  of  final  determination  of  constitutional  questions  and  would 
leave  the  adjudication  of  such  (juestions  to  a  referendum  ballot 
through  the  recall  of  judicial  decisions  or  would  deprive  the  courts 
entirely  of  their  power  of  declaring  any  statute  unconstitutional. 
He  would,  therefore,  replace  our  system  of  judicial  functions  with 
that  which  is  in  vogue  in  England;  although,  as  is  wsll  known,  Eng- 
lish statesmen  have  deplored  the  deficiencies  of  their  system  and 
praised  the  American  judicial  function  as  a  scientific  model  for  all 
the  world. 

Our  confidence  in  the  correctness  of  the  observations  of  this  jurist 
is  not  increased  by  the  fact  that  he  tells  the  people  of  New  York  that 
it  was  judicial  usurpation  when  the  United  States  Supreme  Court 
overruled  "  your  State  statute  "  in  the  Lochner  case,  and  that  in  the 
same  decision  Justice  Holmes  makes  a  certain  statement  in  regard  to 
the  police  power,  for  the  statement  quoted  from  Justice  Holmes  was 
not  made  in  the  Lochner  case,  but  appears,  in  connection  with  an  en- 
tirely different  state  of  facts,  in  the  later  case  of  the  Noble  State 
Bank  v,  Haskell. 

Before  you,  before  any  citizen  of  well-balanced  intellect,  not  tainted 
with  the  enticing  but  fallacious  dcgmas  of  socialism,  who  has  studied 
the  subject  impartially,  it  is  unnecessary  to  offer  an  answer  to  the 
jibes  and  epithets  with  which  Chief  Justice  Clark  characterizes  our 
Constitution,  its  makers,  and  its  expounders.  A  lawyer  of  the  Ameri- 
can bar  naturally  resents  such  derision  of  our  institutions,  especially 
when  uttered  in  such  a  spirit  from  such  a  source. 

But  consider  the  effect  of  such  utterances,  especially  from  such 
origin,  upon  masses  of  the  people,  untaught  in  the  science  of  Govern- 
ment, many  of  whom  are  already  incited  to  restlessness  and  even  ia 
open  defiance  of  authority.  Why  thus  wantonly  and  recklessly  fur- 
nish encouragement,  aid,  and  ammunition  to  the  forces  of  disruption! 
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iWhy  thus  excite  further  the  already  too  prevalent  spirit  of  antago- 
nism to  our  free  institutions?  Why  thus  feed  the  lires  of  unrest,  of 
discontent,  and  even  of  rebellion,  which  are  even  now  threatening 
devastation  ? 

The  primary  purpose  of  public  discourse  touching  the  relations 
between  the  Government  and  the  individual  should  be  to  inculcate 
methods  of  calm,  deliberate,  impartial  study  and  consideration  on 
the  part  of  the  citizen,  and  to  help  to  bring  to  him  an  enlightened 
appreciation  of  the  necessity  and  wisdom  of  established  rules  of 
conduct  in  governmental  law,,  as  well  as  in  respi^V^  of  social  rel(i- 
tions;  to  teach  the  citizen  that  his  selfish  whim,  caprice,  prejudice^ 
or  interest  must  yield,  to  some  extent  at  least,  to  the  general  interests 
of  the  community ;  that  the  general  public  interests  can  not  be  saf e- 
g^uai'ded  without  lawful  submission  to  the  authoritative  enforcement 
of  the  protective  provisions  of  the  fundamental  law,  which  are  such 
rules  of  conduct  established  for  the  good  of  the  Nation;  and  that 
that  Government  is  ultimately  the  most  wise  and  beneficent,  as  well 
as  the  most  stable,  which  is  rounded  upon  enforceable  rules  of  con- 
duct protective  of  the  individual  and  of  the  minority,  as  well  as  of 
the  majority.    The  object  should  be  to  promote  better  citizenship. 

If  the  holding  up,  before  the  people  of  our  Nation,  of  our  Consti- 
tution and  our  American  form  of  govempent  to  tjie  derision  and 
contempt  of  its  citizens  is  promotive  pi  better  citizenship,  then 
"better  citizenship"  means  the  citizenship  of  socialism;  it  means 
the  rule  of  the  dynamiter.  Justice  Clark's  address*  would  make  an 
orthodox  chapter  in  the  creed  of  the  socialists,  or  a  consistent 
editorial  in  their  organ,  The  Appeal  to  Season,  or  in  the  anarchist 
organ,  Mother  Earth.  You  will  note  that  Chief  Justice  Clark  shows 
more  familiarly  and  more  sympathy  with  the  propaganda  of 
socialism  than  he  does  with  the  Federal  Constitution  or  with  the 
decisions  of  the  Federal  Supreme  Court. 

And  yet  this  muckraker  of  our  Constitution  and  courts  has  had 
the  audacity  recently  to  aspire  to  appointment  as  Justice  of  the 
United  States  Supreme  Court!  If  thus  holding  in  contempt  the 
institutions  of  this  country,  he  were  a  foreigner  and  as  such  should 
come  before  one  of  you,  sitting  as  a  judge  to  pass  upon  his  applica- 
tion for  naturalization^  what,  do  you  think,  loiowing  his  views,  would 
be  your  judgment  as  to  his  qualifications  to  take  the  oath  of  alle- 
giance and  citizenship  ? 

THE  JUDICIAL  RECALL  NOT  REMEDIAL,  BUT  SUBVERSIVE. 

The  recall  of  judges  has  the  effect  to  subject  judges  to  the  constant 
menace  of  the  arbitrary  will  of  the  voters  of  the  judicial  district  in 
which  they  preside.  It  leaves  to  a  mass  meeting  of  voters,  controlled 
hy  a  majority  of  those  wjio  happen  to  be  present,  the  arbitrary  power 
to  unseat  a  judge.  The  exercise  of  the  recall  in  Oregon  has  shown 
that,  despite  the  pretention  to  the  allowance  of  a  defense  and  hear- 
ing, the  decision  of  the  voters  is  controlled  by  hue  and  cry  and  that 
the  system  is  merely  a  return  to  the  ostracism  of  ancient  democratic 
tyrannies.  Its  effect  is  only  to  lessen,  to  the  point  of  destruction, 
whatever  of  independence  is  left  to  the  judge  by  the  judicial  elective 
system.   It  invites,  even  compels,  a  judge  to  keep  his  ear  to  the  ground 
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and  to  anticipate  the  changing  whims  of  popular  passion.  He  is 
made  a  servant,  not  of  the  hiw,  but  a  mere  spokesman  of  the  caprice 
of  majorities.  The  system,  therefore,  is  one  which  tends  to  eliminate 
the  prote<jtive  force  of  constitutional  safeguards. 

The  judicial  decision  recall  is  more  directly  subversive  of  our  sys- 
tem of  government.  Its  effect  is  to  vest  in  the  makers  of  a  statute 
the  power  to  dictate  as  to  its  enforcement,  irrespective  of  the  ques- 
tion whether  or  not  it  deprives  any  citizen  or  an)'  set  of  citizens  of 
their  liberty  or  property  without  due  process  of  law.,  Indeed,  the 
enforcement  of  such  a  statute,  under  the  decision  recall,  is  not  left 
to  its  legislative  authors,  who  may  be  supposed  to  have  given  to  it 
some  method  of  deliberation ;  its  enforcement  is  left  to  a  mass  meet- 
ing of  the  electors  of  such  legislature. 

THE  COLORx\DO  EXAMPLE. 

The  best  illustration  of  the  real  significance  of  the  decision  recall 
is  the  Colorado  example. 

Under  the  recent  Colorado  amendment  a  supreme  court  decision 
declaring  unconstitutional  any  State  statute  may  be  made  ineffective 
by  a  majority  of  the  votes  cast  by  State  electors  at  a  referendum 
election  held  to  pass  upon  the  decision  complained  of.  If  the  de- 
cision applies  to  certain  city,  or  city  and  county,  charter  provisions, 
the  decision  may  be  recalled  by  a  majority  of  the  votes  ctxst  by  electors 
of  the  municipality  in  question  at  a  referendum  election  held  to  pass 
upon  such  decision.  Thus,  under  the  judicial  decision  recall  in  Colo- 
rado, if  a  city  charter  provision  is  found  to  have  the  effect  to  take 
private  property  without  compensation,  or  to  impair  the  obligation 
of  contracts,  even  in  a  case  in  which  the  city  iti^elf  is  party,  and  the 
court  for  that  reason  declares  the  charter  provision  unenforceable, 
nevertheless,  a  majority  of  those  voting  at  a  city  election  called  to 
pass  upon  such  decision  may,  arbitrarily,  decide  the  question  as  to 
whether  the  decision  shall  be  enforced  or  not.  This  means  that  those 
citizens  who  attend  such  referendum  election  may,  by  a  majority  vote 
of  those  present,  decide  whether  in  the  particular  case  in  question  the 
constitutional  safeguards  protecting  rights  of  property  or  of  contract 
shall  or  shall  not  be  enforced;  and  this,  too,  either  in  favor  of  or 
against  the  city  itself.  A  city  might  decide  one  way  one  day  and 
another  way  another  day  with  reference  to  the  same  provision.  One 
city  might  decide  one  way  and  at  the  same  time  another  city  another 
way  with  reference  to  the  same  provision. 

Now,  what  do  you  think  of  the  wisdom  or  sanity  of  those  pseudo- 
reformers  who  pretend  to  view  such  processes  of  juggling  with  con- 
stitutional safeguards  as  merely  "progressive"  methods,  as  merely 
"a  new  method  of  constitutional  amendment  by  popular  vote"? 

It  is  obvious  that  in  Colorado  there  is  estabiished  a  local  option 
with  reference  to  the  suspension  or  application  of  constitutional  safe- 
guards. The  actual  result  there  is  a  reductio  ad  absurdum  of  the 
decision  recall  argument. 

THE  FALLACY  OF  JUDICIAL  USURPATION. 

The  most  common  fallacy  leading  to  the  greater  fallacy  of  the 
judicial  recall  is  that  arising  from  tlie  too  prevalent  misrepresenta- 
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tion  and  the  resulting  misunderstanding  with  reference  to  the  na- 
ture of  the  judicial  fimction  under  our  system  of  government.  This 
fallacy  is  embodied  in  the  socialist  doctrine  that  the  judiciary  has 
** usurped"  the  function  to  pass  final  judgment  upon  the  question 
as  to  whether  a  statute  is  repugnant  to  the  Federal  Constitution.  This 
fallacy  is  the  product  of  socialism,  with  which  certain  present-day 
agitators  havei)ecome  infected  to  the  extent  that  they,  too,  proclaim 
that  this  function  of  the  courts  has  been  "grasped"  by  the  courts 
themselyes.  Some  refer  to  it  as  a  "  veto  "  by  the  judicial  department 
upon  the  acts  of  the  legislature.  Others  refer  to  it  as  an  arrogated 
power  of  "  judicial  nullification,"  unwarranted  imder  a  proper  view 
of  judicial  functions.  They  would  deprive  the  coui-ts  of  that  fimc- 
tion which  is  essentially  the  fimction  of  the  courts — the  function  of 
weiring  the  facts  and  the  law  as  applied  in  a  particular  case  to  a 
particular  statute  and  afterwards  of  expressing  in  a  final  decree  their 
deliberate  and  well-considered  judgment  upon  the  question  of  con- 
stitutionality. They  would  substitute,  in  the  place  of  the  careful 
judgment  or  a  tribunal  of  triers  experienced  in  the  trial  of  facts  and 
learned  in  the  law,  the  arbitrary  and  capricious  prejudgment  of  com- 
paratively incapable  arbiters  declared  at  a  mass  meeting  or  at  a  ref- 
erendum election. 

As  this  claim  of  usurpation  is  the  foundation  of  the  hue  and  crj 
made  by  the  socialists  and  their  allies,  and  is  such  a  common  basis 
for  the  judicial  recall  arguments,  let  us  here  note  briefly  some  reasons 
why  it  19  unfounded.  The  same  chief  justice,  heretofore  referred  to^ 
has  publicly  stated  with  reference  to  this  judicial  function: 

Tbe  possibilities  of  the  court  were  not  understood,  and  Indeed  were  unknown 
until  the  vast  extension  of  power  was  grasped,  without  any  grant  In  the  Con- 
stltotlon  Itself,  by  an  obiter  dictnm  opinion  In  Marbury  v.  Madison,  *  *  ^, 
The  importance,  Indeed  the  overwhelming  preponderance,  of  the  Judiciary  in 
the  Govemmeiit  was  uuezpectedly  created  in  1803  by  a  decision  of  the  Supreme 
Court  of  the  United  States,  without  a  line  in  the  Constitution  to  authorize  !t, 
when  that  body  assumed  the  right  to  nullify  and  veto  any  act  of  Congress  that 
they  chose  to  hold  unconstitutional.  This  astonishing  declaration  was  made  In 
the  case  known  as  Marbury  t;.  Madison  by  Chief  Justice  Marshall.  The  doe- 
trine  was  shrewdly  set  forth  in  an  obiter  dictum,  *  *  *  promptly  seized 
upon  as  a  boon  by  the  special  interests  and  by  all  who  at  heart  believed  in  the 
goyemment  of  the  many  for  the  benefit  of  the  few. 

Let  us  pass  the  imputations  as  to  the  motives  of  Chief  Justice 
Marshall  and  review  a  few  facts,  the  accuracy  of  which  is  demon- 
strated by  printed  records  and  statutes.  We  may  draw  for  our 
matter  upon  authentic  records  of  events  and  upon  Federal  statutes 
antedating  the  "  surprise "  of  1803 ;  instead  of  misquoting  the  decir 
sions  of  the  Federal  Supreme  Court  or  branding  them  as  "  shrewdly  " 
perversive  to  the  law,  and  also  instead  of  adopting  obiter  dicta  from 
socialist  textbooks. 

That  our  fundamental  law  makes  the  enforcement  of  constitutional 
safeguards  the  primary  function  of  the  judiciary,  Federal  and  State. 
-was  demonstrated  by  Chief  Justice  Marshall  in  the  famous  case  oi 
Marbury  v.  Madison  (1  Cranch,  137),  in  which  Chancellor  Kent 
declares— 

til©  power  and  duty  of  the  Judiciary  to  disregard  an  unconstitutional  act  of 
Congress  or  of  any  State  legislature  were  declared  in  an  argument  approaching 
to  tlie  precision  and  certainty  of  a  mathematical  demonstration. 
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The  limitations  of  the  Coiiistitution  were  expressly  made  the  sa* 
preme  law  of  the  land,  binding  upon  all  courts,  Federal  and  State, 
and  with  the  duty,  under  oath,  of  every  judge  of  every  court  to 
observe  them  as  the  paramount  law  of  the  land.  Chief  Justice  Mar- 
shall demonstrated  tnat,  not  only  by  express  provision  but  also  by 
necessity,  it  was  the  duty  of  the  courts  to  declare  unenforceable  a 
statute  which  contravened  the  Constitution.    He  said : 

The  powers  of  the  legislature  are  defined  and  limited,  and  that  those  limits 
may  not  be  mistaken  or  forgotten  the  Constitution  is  written.  To  what  pur- 
pose are  powers  limited,  and  to  what  purpose  is  that  limitation  committed  to 
writing,  if  these  limits  may  at  any  time  be  passed  by  those  Intended  to  be 
restrained?    ♦    •    ♦    A  legislative  act  contrary  to  the  Constitution  is  not  law. 

It  is  ur^ed  by  the  Socialists  and  by  their  coadjutors,  the  advocates 
of  the  judicial  recall,  that  this  decision  by  Chief  Justice  Marshall  was 
a  usurpation  by  or  arrogation  to  the  courts  of  a  power  not  expressed 
and  never  intended  to  be  enforced  as  a  constitutional  judicial  func- 
tion. No  better  answer  to  this  claim  can  be  made  than  the  convinc- 
ing argimients  of  Marshall  in  the  case  of  Marbiiry  v.  Madison.  But 
that  this  was  the  interpretation  of  the  Constitution  upon  the  faith  of 
which,  more  than  any  other  single  feature,  the  original  States  were 
persuaded  to  accept  it,  is  shown  by  the  various  arguments  of  Ells- 
worth, Hamilton,  and  others  prior  to  its  adoption.  Hamilton  urged 
in  the  Federalist : 

There  is  no  liberty  where  the  power  of  Judging  be  not  separate  from  the  legis- 
lative and  executive  power.  ♦  ♦  •  The  complete  independence  of  the  courts 
of  justice  is  peculiarly  essential  in  a  limited  constitution,  ♦  ♦  ♦.  Limita- 
tions of  this  kind  can  be  preserved  in  practice  no  other  way  than  through  the 
medium  of  courts  of  justice,  whose  duty  it  must  be  to  declare  all  acts  contrary 
to  the  commands  of  the  Constitution  void. 

Upon  the  same  ground  Ellsworth,  on  January  7,  1788,  urged  the 

ratification  of  the  Constitution  upon  the  Connecticut  convention, 

when  he  said : 

*  If  the  general  legislature  should  at  any  time  overlap  their  limits,  the  judicial 
department  is  a  constitutional  check.  If  the  United  States  go  beyond  their 
powers,  if  they  make  a  law  which  the  Constitution  does  not  authorize,  it  is  void; 
and  the  judicial  power,  the  national  judges,  who  to  secure  their  impartiality  are 
to  be  made  independent,  will  declare  it  to  be  void.  On  the  other  hand,  if  the 
States  go  beyond  their  limits,  or  if  they  make  a  law  which  is  a  usurpation  upon 
the  Federal  Government,  the  law  is  void;  and  upright  independent  judges  will 
declare  it  so. 

This  doctrine  of  the  judicial  function  had  been  prevalent  in  the 
States  of  the  Federation  prior  to  the  adoption  of  the  Federal  Consti- 
tution, and  had  been  recognized  in  the  State  of  North  Carolina, 
where,  in  the  case  of  Bayard  v.  Singleton  (Martin's  Repts.,  p.  42), 
it  was  advanced  by  Mr.  Iredell,  who  was  subsequently  an  Associate 
Justice  of  the  Federal  Supreme  Court.  Indeed,  14  years  before  the 
decision  of  Chief  Justice  Marshall  in  the  case  of  Marbury  v.  Madi- 
son, and  immediately  upon  the  adoption  of  the  Federal  Constitu- 
tion, the  Federal  judiciary  act  was  passed  by  the  First  Congress 
under  the  Constitution,  expressly  providing,  as  it  has  ever  since  pro- 
vided, for  the  review  in  the  Supreme  Court  of  the  United  States  of 
the  judgments  of  inferior  Federal  courts,  as  well  as  for  the  review 
of  cases  where  the  validity  of  State  statutes  or  any  exercise  of  State 
authori^  should  be  drawn  in  question,  on  the  ground  of  repugnance 
to  the  Constitution,  treaties,  or  laws  of  the  XJnited  States,  and  the 
decision  should  be  in  favor  of  their  validity. 
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Now,  how  can  any  man,  who  is  informed  of  the  facts  and  who  at 
the  same  time  is  sane  and  conscientious,  for  a  moment  say  that  the 
judicial  function  of  dedaring  statutes  unenforceable  which  are 
repugnant  to  constitutional  prohibitions  was  usurped  or  ^^  created " 
through  the  decision  of  Chief  Justice  Marshall  in  1803,  and  that 
theretofore  it  never  existed  in  fact  and  was  never  before  recognized 
and  was  never  before  intended  to  be  recognized  in  our  American 
jurisprudence?  Why,  not  only  had  it  been  so  understood  by  the 
States  in  their  adoption  of  the  Constitution,  -but  almost  the  first  act 
of  the  American  Congress  under  that  Constitution,  and  14  years 
before  Chief  Justice  Marshall's  decision,  was  to  write  that  particular 
judicial  function  into  the  statutes  of  the  United  States,  and  in  the 
very  form  and  wording  in  which  it  has  ever  since  been  expressed. 

This  act  was  drawn  by  Oliver  Ellsworth,  the  third  Chief  Justice 
of  the  United  States,  and  himself  9  member  of  the  Federal  Conven- 
tion. Thus  the  First  Congress  confirmed  that  theory  of  the  Constitu- 
tion, on  the  faith  of  which  its  adoption  by  the  States  was  procured, 
and  which  was  further  confirmed  and  demonstrated  by  Chief  Justice 
Marshall,  in  the  first  case  in  which  it  was  passed  upon  by  the  Fed- 
eral Supreme  Court — that  the  question  of  the  repugnance  of  a  statute 
to  constitutional  prohibition  is  a  judicial  question,  the  determination 
of  which  belong^,  under  the  Constitution,  to  the  courts;  and  that 
the  final  determination  of  the  repugnance  of  a  statute.  Federal  or 
State,  to  the  Federal  Constitution  l^ilongs  to  the  United  States  Sur 
preme  Court. 

This  charge  of  ^^  usurpation  "  is  a  mere  pretext  for  striking  at  the 
very  keystone  of  our  system  of  government. 

ouB  ooKSTmrriON  a  sciektitig  model. 

It  is  not  my  purpose  here  to  attempt  a  defense  of  our  constitutional 
system  of  government.  In  contrast,  however,  with  the  methods  of 
ai;tack  which  I  have  outlined,  let  me  here  briefly  note  that  the  Ameri- 
can Constitution,  with  its  established  functions  of  the  judicial  de^ 
partment,  is  in  fact,  and  has  become  recognized  as  such  throughout 
the  world,  the  foremost  scientific  model  of  fundamental  law. 

The  history  of  the  advance  of  civilization  has  been  the  history  of 
the  emergence  of  the  judicial  conscience  from  the  malignant  influence 
of  oppressive  interference.  As  shown  by  Mr.  Edward  J.  White,  in 
his  book  to  which  I  have  referred,  the  Babylonians,  more  than  2,000 
years  before  the  Christian  era,  had  the  recall  of  judges  and  the  recall 
of  decisions  by  the  exercise  of  the  tyranny  of  monarchy.  Under  the 
pure  democracy  of  ancient  Greece,  through  the  system  of  ostracism, 
was  exercised  the  judicial  recall  in  both  ite  forms.  So,  under  the  un- 
limited democracy  of  the  Soman  Bepublic,  the  referendum  ballot  was 
used  to  inflict  banishment  or  death  upon  the  judges  or  to  overrule 
their  decisions. 

The  transition  from  comparative  barbarism  in  governmental  affairs, 
from  the  tyrannies  of  monarchy  and  of  democracy  which  brought 
disgrace  and  disaster  to  the  Governments  of  old,  to  an  enlightened 
reco^tion  by  all  classes  of  the  necessity  of  a  reestablishment  of  the 
judicial  function,  began  when  the  English  people  wrested  our  Bill 
of  Eights  from  King  John  at  Runnymede.  But  that  was  only  the 
first  step ;  for  it  took  centuries  to  bring  home  to  the  advancing  Eng- 
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lish  civilization  the  fact  that  bills  of  rights,  no  matter  how  aesertiTe 
of  the  inalienable  rights  of  the  individual  against  the  injustice  and 
oppressions  of  the  tyranny  of  arbitrary  control,  were  futile  to  effect 
protection  without  the  independence  of  that  department  by  the 
proper  exercise  of  whose  functions  they  might  be  enforced.  Such 
power  of  enforcement  was  lacking  until  the  beginning  of  tlie  eigh- 
teenth century;  because,  prior  to  that  time,  the  English  sovereign 
reserved  and  exercised  the  power  of  arbitrary  recall  ox  any  jud^  and 
judicial  judgments  were  suoject  to  the  election  of  the  sovereign.  The 
statute  of  William  III,  however,  enacted  nearly  a  century  before  the 
adoption  of  our  Federal  Constitution,  established  in  English  juris- 
prudence the  principle  that  the  members  of  the  judiciary,  during  the 
term  of  office  for  which  they  were  selected,  should  be  independent 
judges  of  the  law  and  not  the  servile  tools  of  either  a  monarchial  or 
popular  sovereignty;  that  their  judgments  when  rendered  should  be 
enforced  as  the  law,  at  least  as  the  law  of  the  case ;  and  that  their  recall 
or  that  of  their  judgments  should  not  be  accomplished  by  hue  and 
cry  spread  amon^  the  people  to  influence  the  results  of  a  referendum 
election,  the  possibility  of  which,  if  recognized  by  law,  always  stands 
.s  .  n,e^  I  tt,  iu^ess  „d  id^Sc  of  L  iiig,  id  of  hi. 
judgments. 

It  took  centuries  even  to  begin  this  revolt  from  barbarism.  It 
took  still  further  centuries  to  establish  the  principle  of  an  independ- 
ent judiciary  as  a  requisite  to  the  most  enlightened  system  of  juris- 
prudence ever  known  in  the  history  and  science  of  government.  In 
the  two  centuries  following^  it  was  by  the  enforcement  of  this  prin- 
ciple that  meaning  and  efficiency  were  given  to  the  fundamental  doc- 
trine of  individual  liberty  embodied  in  the  same  Bill  of  Rights  which 
is  written  into  our  own  Federal  Constitution,  and  made,  by  the  same 
instrument,  the  supreme  law  of  the  land  controlling  upon  all  judges, 
State  and  Federal ;  and  which  has  become  also  a  part  of  every  State 
constitution  since  formulated. 

It  was  under  this  establishment  of  effective  protection,  not  merely 
theoretical  protection,  of  the  individual  and  oi  the  minority  against 
the  arbitrary  caprice  and  oppression  of  local  or  temporary  majorities, 
that  has  made  stability,  efficiency,  security  of  life,  liberty,  and  prop- 
erty of  persons  and  of  minorities,  prosperity  and  enlightenment  of  its 
citizens,  the  characteristic  features  oi  the  Government  of  this,  the 
greatest  Republic  in  the  world's  history.  It  is  these  scientific,  prac- 
tical, and  effective  features  of  our  system  of  government  which  have 
made  it  the  model  for  all  modem  governmental  reorganizations  and 
have  made  our  Constitution  and  the  government  administered  under 
it  the  objects  of  admiration  and  even  marvel  of  the  masters  of  the 
science  of  government.  Gladstone  characterized  our  Constitution  as 
expounded  by  Marshall,  "  the  most  wonderful  work  ever  struck  off  at 
a  given  time  by  the  brain  and  purpose  of  man."  Bryce,  the  greatest 
modem  student  and  authority  upon  constitutional  government,  terms 
ours,  as  "the  first  true  Federal  State  founded  on  a  complete  and 
scientific  basis." 

Lord  Brougham,  referring  to  our  Constitution,  said : 

The  power  of  the  Jndlclary  to  prevent  either  the  State  legislature  or  Congress 
from  overstepping  the  limits  of  the  Ck>nstitution  is  the  very  greatest  refinement 
in  social  quality  to  which  any  set  of  circumstances  has  ever  given  rise,  or  to 
which  any  age  has  ever  given  birth. 
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The  English  historian,  John  Morley,  referring  to  the  opinion  of 
the  world^  students  of  government  and  their  attitude  toward  our 
Constitution,  said : 

Everybody  praises  the  American  Ck>nstitution  these  days. 

Lord  Salisbury  said,  in  1882 : 

I  confess  I  do  not  often  envy  the  United  States,  but  there  is  one  feature  in 
their  institutions  which  appears  to  me  the  subject  of  the  greatest  envy — ^their 
magnificent  institution  of  a  Supreme  Court.  In  the  United  States,  if  Parlia- 
ment passes  any  measure  Inconsistent  wltli  the  Constitution  of  the  country, 
there  exists  a  court  which  will  negative  it  at  once,  and  that  gives  a  stability 
to  the  institutions  of  the  country  which,  under  the  system  of  vngue  and  mys« 
terious  promises  here,  we  look  for  in  vain. 

If  Lord  Salisbury  says  this  of  the  English  system,  what  reply 
would  he  make  to  one  who  holds  up  to  you  as  models  above  our 
own  the  judicial  systems  not  only  of  England  but  of  France  and 
Germany!  The  French  and  German  are  systems  still  more  "of 
vague  and  mysterious  promises,"  for  the  very  reason  that  they  are 
based  to  a  still  greater  extent  upon  a  disregard  for  precedents.  A 
government  of  law  can  not  exist  where  the  only  basis  for  arriving 
at  the  conclusions  of  fact  and  of  law  in  a  litigated  case  or  in  a  crimi- 
nal prosecution  is  the  mere  passing  impulse  of  the  triers  with  reier- 
ence  to  what  they  may  deem  to  be  the  merits.  One  might  as  well 
commend  to  us  tne  sjrstem  of  Mexico.  There  is  a  Government,  the 
administration  of  which  is  not  hampwed  by  any  regard  for  prece- 
dents, nor  by  any  regard  for  a  constitution,  mucn  less  by  any  regard 
for  constitutional  limitations^  There  is  a  Government  administered 
witiiout  the  intervention  of  any  judicial  functions,  usurped  or  other- 
wise. In  Mexico  they  are  not  bothered  with  precedents,  nor  even 
with  any  system  of  promises  of  protection  to  lire,  liberty,  and  prop- 
erty, either  expressly  written  or  vague  and  mysterious  The  con<u- 
tion  of  Mexico  is  the  loffical  result  of  the  ehmination  of  constitu- 
tional protection  and  of  the  debasement  of  the  judicial  function.  To 
such  a  goal  would  the  revilens  of  our  American  Constitution  and 
judiciary  turn  the  people  of  this  Nation.  Justice,  equality,  and  con- 
sistency in  the  administration  of  law,  protection  for  the  establii^ed 
rights  of  life,  liberty,  and  property  require  that  all  magistrates 
should  act  with  a  proper  regard  ror  precedents. 

Shall  we  replace  our  present  constitutional  democracy  with  a 
democracy  which  has  no  enforceable  bill  of  rights;  which  has  no 
stable,  sure,  consistent,  or  equally  administered  constitutional  pro- 
tection for  the  individual  as  to  his  life^  liberty,  or  propaly  ?  Snail 
we  destroy  that  stability  of  our  institutions  which,  as  Ix)rd  Salisbury 
said,  is  protected  by  the  exercise  of  judicial  functions  as  they  are 
established  under  our  Constitution?  Shall  we,  by  making  the  will 
of  the  legislature  enforceable  upon  the  demand  of  a  popular  ma- 
jority, destroy  constitutional  protection,  and  make  our  ^stem  of 
Government  also  a  mere  "  system  of  vague  and  mysterious  promises  ^  ? 

All  this  we  do  as  soon  as  we  consent  to  subject  judges  or  judicial 
judgments  to  a  referendum  election. 


^-C- 


i 

■ 

I 
i 


Vote  "No  (X)" 

ON  THE  PROPOSAL  (NO.  10) 

"Amendment  to  Article  Seven  (7)  of  the 
Constitution  Providing  for  the  Recall 
of  Public  Officials**;  to  be  Sub- 
mitted at  the  Next  Gen- 
eral Election. 
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lor  its  adoption.)  I 


By  Students  of  Minnesota  Law  Schools  and  High  Schools 

Against 


ARTHUR  O.  LEE  of  Madison.  Minnesota 


NOTE 

During  the  past  three  years  the  American  Bar  Association 
through  its  Committee  to  Oppose  Judicial  Recall,  of  which 
the  undersigned  has  been  Chairman  for  over  two  years,  has 
been  working  to  bring  home  to  the  electorate  of  this  State 
and  of  the  entire  Nation,  the  true  significance  of  the  Judicial 
Recall.  The  Recall,  as  applied  to  judges  or  to  judicial  deci- 
sions, is  a  proposition  repugnant  to  our  constitutional  form 
of  government  It  is  destructive  of  the  judicial  function.  Its 
effect  is  to  eliminate  constitutional  safeguards.  It  is  in  essence 
a  Socialistic  measure.  It  is  anti-Republican.  It  is  anti-Demo- 
cratic.   It  is  non-pr<^ressive. 

The  undersigned  offered,  last  Spring,  prizes  to  the  high  school 
and  law  school  students  of  Minnesota  for  the  best  argument 
against  the  Recall  Amendment  (No.  10)  which  is  to  be  voted 
on  by  the  people  of  Minnesota  in  the  coming  November  elec- 
tions. This  proposed  amendment  includes  the  recall  of  judges. 
The  enclosed  are  the  arguments  prepared  by  Mr.  Harvey  S. 
Hoshour  of  Duluth,  who  won  the  firet  prize  among  the  Law 
school  contestants,  and  by  Mr.  Arthur  O.  Lee  of  Madison,  who 
won  the  first  prize  among  the  high  school  contestants. 

I  can  submit  no  better  reasons  than  are  here  presented,  for 
the  rejection  of  the  proposed  recall  amendment.  These  argu- 
ments not  only  present  views  with  which  I  am  in  accord,  but 
they  show  the  conclusions  of  intelligent  people  who  have  stud- 
ied the  matter  and  who  have  come  to  those  conclusions  through 
intelligent  consideration  of  the  subject. 

I  commend  these  discussions  to  the  earnest  attention  of  the 
voters  of  Minnesota. 

Respectfully  submitted, 

Rome  Q.  Bbown. 

Minneapolis,  Minnesota,  October  24,  1914. 


ARGUMENT  BY  HAEVEY  S.  HOSHOUR 

Of  the  Law  School  of  University  of  Minnesota 

Duluth,  Minnesota 

« 

SUMMARY 

I.  Introduction. 

a.  In  Minnesota,  popular  government  is  securely  established 

due  in  a  great  measure  to  the  prevalent  spirit  of  public? 
discussion  on  current  topics. 

b.  The  argument  will  be  confined  to  the  recall  of  judges 

alone,  since  they  have  different  duties  from  adminis- 
trative officers,  and  the  same  arguments  do  not  apply 
to  both. 

c.  Under  the  proposed  amendment,  since  judicial  and  ad- 

ministrative officers  are  grouped  together,  the  man 
who  is  opposed  to  the  recall  of  judges  must  vote  "no" 
on  the  whole  amendment. 

II.  The  Issues. 

a.  Is  the  recall  of  judges  in  line  with  our  past  policy?  (Ill ) 

b.  If  not  so  in  line,  is  such  a  change  desirable? 

(1)  Is  the  recall  fair  to  the  judges?  (V) 

(2)  What  result  will  the  recall  have  on  the  effective- 
ness of  the  law?  (VI) 

(3)  What  will  the  effect  be  on  the  public  and  its  rights? 
(VII) 

(4)  Will  the  recall  remedy  existing  defects?  (VIII) 

(5)  Has  it  worked  well  where  it  has  been  tried?  (IX) 

(6)  What  are  the  opinions  of  careful  observers  on  the 
question?  (X) 

III.  Past  Policy. 

a.  The  recall  is  not  in  line  with  our  pant  policy,  as  a  state 
or  nation,  in  that  it  makes  the  courts  dependent  on 
the  will  of  the  people. 

IV.  The  Burden  of  Proof. 

a.    The  burden  of  proof  is  upon  those  who  propose  such  a 
change  in  our  governmental  policy — 
(1)     In  that  the  test  of  our  national  and  state  experi- 
ence supports  the  older  form; 
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( 2 )     In  that  the  recall  of  judges  is  out  of  harmony  with 
the  Constitution. 

V.  The  Recall  is  Unfair  to  the  Judges. 

a.  In  that  the  method  of  defense  provided  for  is  inadequate 

to  give  the  judge  a  fair  trial ; 

b.  In  that  those  who  accuse  the  judge  are  also  among  those 

who  decide  concerning  his  guilt. 

VI.  The  Recall  will  Minimize  the  Effect  of  the  Law. 

a.  In  that  there  will  be  a  different  rule  in  like  cases; 

b.  In  that  more  litigation  will  result. 

VII.  The  Recall  will  have  a  Maijjffech?  on  the  Public 
AND  its  Rights. 

a.  In  that  the  rights  of  the  weaker  party  will  be  infringed ; 

b.  In  that  the  rights  to  life,  liberty,  property,  and  other 

constitutional  guaranties  will  be  jeopardized. 

VIII.  The  Recali.  will  not  Remedy  Exis'kng  Defects. 

a.  In  that  the  same  people  who  elect  a  corrupt  judge  will 

vote  at  his  recall,  and  also  for  his  successor; 

b.  The  remedy  of  impeachment,  properly  regulated,  is  more 

eflfective  than  the  recall  in  removing  corrupt  judges. 

c.  The  recall  will  not  remedy  the  delay  and  technicality  in 

our  law. 

IX.  The  Recall  has  been  a  Failure  in  Practice. 

a.  It  hai9  failed  in  foreign  countries  in  the  past. 

b.  It  was  part  of  the  Articles  of  Confederation,  and  was 

purposely  omitted  from  the  Constitution. 

c.  It  has  been  a  failure  in  the  western  states  which  have 

recently  adopted  it — 

(1)  In  that  it  has  introduced  bad  practices  in  solicit- 
ing names  for  the  petition ; 

(2)  In  that  it  has  failed  to  interest  a  representative 
proportion  of  the  people. 

(3)  In  that  it  has  introduced  party  politics  into  the 
judiciary. 

X.  Opinions. 

a.  The  opinion  of  representative  men  who  have  made  a  study 
of  governmental  duties,  is  opposed  to  the  recall  of 
judges. 


ARGUMENT 

We,  who  live  in  Minnesota,  believe  in  a  government  that 
places  the  power  in  the  people ;  and  we  believe  that  this  power 
should  be  just  afi  close  to  the  people,  in  every  caBe,  as  is  practi- 
cable and  expedient.  It  is  not  by  chance  that  Minnesota  laws 
are  among  the  most  progressive  in  America ;  it  is  not  by  chance 
that  such  measures  as  the  election  of  senators  by  popular  vote, 
woman  suffrage,  and  the  initiative  and  referendum  have  made 
great  forward  movements  here;  nor  is  it  by  chance  that  Minne- 
sota is  the  first  state,  having  any  of  its  territory  east  of  the 
Mississippi,  to  vote  on  the  recall  of  public  officials. 

That  popular  government  is  so  securely  established  in  Minne- 
sota, is  due — if  to  one  thing  more  than  another — to  the  preva- 
lence throughout  the  state  of  discussion  concerning  questions 
of  public  interest.  In  the  hope  of  helping  in  some  measure 
in  the  discussion  of  the  recall,  now  at  issue,  this  article  is 
written. 

The  writer's  position  on  the  recall  is  summarily  stated  by 
President  Wilson : 

"The  recall  is  a  means  of  administrative  control.  If 
properly  reflated  and  devised,  it  is  a  means  of  restoring 
to  adndnistrative  officials,  what  the  initiative  and  referen- 
dum restore  to  legislators,  namely,  a  sense  of  direct  re- 
sponsibility to  the  people  who  chose  them.  The  recall  of 
judges  is  another  matter.  Judges  are  not  law-makers. 
They  are  not  administrators.  Their  duty  is  not  to  deter- 
mine what  the  law  shall  be,  but  to  determine  what  the 
law  is.  Their  independence,  their  sense  of  dignity  and 
of  freedom  is  of  first  consequence  to  the  stability  of  the 
state.  To  apply  to  them  the  principle  of  the  recall  is  to 
set  up  the  idea  that  the  determinations  of  what  the  law 
is  must  respond  to  popular  impulse  and  to  popular  judg- 
ment. It  is  sufficient  that  the  people  should  have  the 
power  to  change  the  law  when  they  will.  It  is  not  neces- 
sary that  they  should  directly  influence  by  threat  of  recall 
those  who  merely  intei-pret  the  law  already  established." 

The  argument,  therefore,  will  be  confined  to  the  recall  of 
judges,  all  of  whom  are  included  in  the  provisions  of  the  pro- 
posed amendment.  It  is  unfortunate  that  administrative  and 
judicial  officers  are  included  together;  but,  if  the  people  of 
Minnesota  want  a  recall  of  legislative  and  executive  officers, 


such  a  measure  can  be  proposed  and  voted  on  at  another  time. 
As  the  question  will  be  presented  at  this  election,  every  one 
who  is  opposed  to  the  recall  of  judges,  to  make  his  vote  eflfective, 
must  vote  "no"  on  the  proposed  amendment. 

The  question  naturally  resolves  itself  into  two  main  issues. 
The  first  of  these  is :  Is  the  recall  in  line  with  our  past  policy? 
The  second :  If  it  is  not  so  in  line,  is  such  a  change  desirable? 
The  second  of  these  issues  is  the  more  important  to  the  be- 
liever in  popular  government,  though  the  first  is  by  no  means 
negligible  in  its  effect  on  the  decision  of  the  thoughtful  citi- 
zen. The  second  division  of  the  question  raises  such  compo- 
nent issues  as:  (1)  Is  the  recall  fair  to  the  judges,  in  view 
of  their  duties  and  position?  (2)  What  effect  will  the  recall 
have  on  the  stability  and  effectiveness  of  the  law?  (3)  What 
effect  will  it  have  on  the  public  rights?  (4)  Will  the  recall 
of  our  judges  remedy  existing  defects  in  our  law  and  courts? 
(5)  Has  the  proposed  plan  worked  well  in  other  places?  (6) 
What  is  the  opinion  of  fair-minded  and  able  observers  on  the 
question  ?  I  shall  consider  the  issues  raised  by  these  questions 
in  the  order  given,  stating  them  positively  rather  than  in  the 
interrogative  form. 


THE  RECALIi  OF  JUDGES  IS  NOT  IN  LINE  WITH  OUR  PAST  POLICr 

That  the  recall  of  judges  is  not  in  line  with  our  past  policy 
as  a  state  and  nation  seems  self-evident.  Since  the  Consti- 
tution was  adopted,  it  has  been  our  policy  to  keep  the  judiciary 
independent  of  every  external  force,  whether  that  force  be  pop- 
ular will  or  executive  control.  The  chief  argument  brought 
forward  by  the  advocates  of  the  recall,  is  that  it  will  make  the 
courts  responsive  to  the  people's  wishes.  That  this  is  a  decisive 
change  in  our  past  policy  is  indisputable,  nor  is  the  contrary 
argued  by  the  proponents  of  the  recall. 


THE  BURDEN  OF  PROOF 

• 

The  issue  then  arises:  Is  such  a  change  desirable?  No 
thinking  American  will  scoff  at  the  wisdom  of  the  men  who 
formed  our  Constitution,  that  document  characterized  by  Glad- 
stone as  "the  most  wonderful  work  ever  struck  off  at  a  given 
time  by  the  brain  and  purpose  of  man;"  but,  on  the  other 
hand,  he  will  not  accept  any  theory  or  practice  of  government, 


as  applied  to  our  conditions  today,  simply  because  our  fathers 
thought  it  best.  He  will  consider  all  the  facts,  weighing  heav- 
ily the  opinions  of  those  who  formed  our  Constitution,  in  that 
it  has  stood  the  test  of  years.  The  words  of  Abraham  Lincoln 
are  applicable  here : 

"I  do  not  mean  to  say  that  we  are  bound  to  follow  im- 
plicitly in  whatever  our  fathers  did.  To  do  so  would  be 
to  discard  all  the  lights  of  current  experience- -to  reject 
all  progress,  all  improvement.  What  I  do  say  is  that  if 
we  would  supplant  the  opinion  and  policy  of  our  fathers 
in  any  case,  we  should  do  so  upon  evidence  so  conclusive 
and  argument  so  clear,  that  even  their  great  authority, 
fairly  considered  and  weighed,  cannot  stand." 

The  burden  of  proof  rests  then  upon  those  who  propose  the 
recall. 

THE  RECALL  IS  UNFAIR  TO  THE  JUDGES 

Fairness  is  a  thing  on  which  we  as  Americans  pride  our- 
selves. To  consider  any  question  from  the  stand-point  of  those 
most  aflfected  is  essentially  American,  and,  to  the  thinking 
man,  it  is  fundamentally  essential. 

The  recall,  as  stated  in  the  proposed  amendment,  does  not 
give  the  judge  a  fair  trial.  In  any  important  case  the  evidence 
and  rulings  of  the  court,  upon  which  a  recall  could  be  based, 
will  cover  a  number  of  volumes,  and  frequently  intricate  ques- 
tions of  law  and  fact  will  be  involved.  How  can  the  voter  de- 
termine, from  a  200  word  charge  and  a  200  word  defense, 
whether  or  not  the  issues  in  such  a  case  were  correctly  decided, 
and  make- that  determination  fair  to  the  judge?  How  can  the 
voter  decide  fairly,  whether  or  not  the  court  rightly  inter- 
preted the  law,  when  the  case  may  involve  a  hundred  points 
and  the  authorities,  on  which  the  decision  rests,  may  run  back 
a  hundred  years?  The  question  cannot  be  whether  or  not  the 
law  is  wrong — over  that  the  judge  has  no  possible  control — 
but  only  whether  there  was  a  correct  interpretation  of  the 
existing  law.  Obviously  It  is  unfair  to  take  the  newspaper 
reports  of  the  case  or  what  political  speakers  may  say.  A 
fair  decision  in  the  case  of  a  recall  of  a  judge,  should  involve 
a  study  of  how  learned  and  unprejudiced  judges  have  inter- 
preted the  same  or  similar  laws  in  the  past,  in  this  and  other 
jurisdictions.  How  can  all  this  be  included  in  200  words,  so 
as  to  be  fair  to  the  judges? 
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Again,  the  judge  is  not  treated  fairly,  in  that  his  accusers 
form  part  of  the  jury.  In  our  actions  at  law  we  exclude  all 
those  as  jurors,  who  have  even  a  remote  interest  in  the  litiga- 
tion ;  but,  under  the  proposed  system,  the  judge  is  to  be  tried 
by  a  jury,  207^  of  whom  have  gone  on  record  as  being  opposed 
to  him,  by  signing  the  recall  petition,  and  that  too,  without 
having  heard  the  judge's  side  of  the  question.  Is  this  fair  to 
the  judge?  Are  not  our  judges — even  when  they  are  on  trial — 
to  be  given  as  fair  a  chance  as  the  criminals  who  come  before 
them? 


THE   RECALL    WILL   MINIMIZE   THE   EFFECT  OF  THE   LAW 

It  is  axiomatic  that  the  civilization  of  a  nation  increases 
in  direct  proportion  as  the  people  of  that  nation  have  effective 
Jaws.  A  government  without  such  laws  is  but  a  form  of  anar- 
chy. It  is  not  the  duty  of  the  court  to  make  the  laws,  but  only 
to  intei*pret  and  declare  them,  and  to  make  that  declaration 
uniform  in  like  cases,  thus  giving  the  laws  stability  and  effec- 
tiveness. It  requires  no  evidence  to  prove  that  a  law  applied 
differently  in  every  case  will  have  no  stability  nor  efficiency; 
indeed  it  will  not  be  a  law  at  all.  If  the  judge  is  subject  to 
a  recall,  he  cannot  help  but  think  more  of  what  the  people 
will  think  of  his  decision,  than  of  the  efficiency  of  the  law.  This 
will  tend  to  bring  about  a  different  rule  in  every  case;  litiga- 
tion will  be  increased,  in  that  many  suits  will  be  started,  which, 
if  the  law  were  settled,  would  never  have  been  brought.  The 
law  will  tend  to  become  unstable,  unsettled  and  ineffective. 


THE  RECALL  ^VILL   HAVE  A   MALEFFBCT  ON  THE  PUBLIC   AND  THE 

RIGHTS  OF  THE  TEOPLE 

Edmund  Burke  said : 

"The  poorest  being  that  crawls  on  earth  contending  to 
save  itself  from  injustice  and  oppression  is  an  object  re- 
spec*table  in  the  eyes  of  God  and  man." 

That,  in  essence,  is  the  basis  of  our  constitutional  goveni- 
ment.  Here  the  rights  of  the  poorest  subject  are  above  the 
power  of  any  force  to  alter.  If  the  proponent  of  the  recall  of 
judges  wants  an  unanswerable  reason  why  the  judiciary  must 
be  independent,  if  the  rights  of  the  people  are  to  be  preser\'ed, 


let  him  think  of  the  application  of  the  above  quotation  to  the 
plan  he  is  advocating. 

If  the  courts  are  not  wholly  independent,  who  is  to  pro- 
tect the  man  who  is  contending  for  his  rights  against  heavy 
odds?  If  an  indi\idual  is  suing,  in  a  case  where  the  supposed 
desires  of  the  majority  of  the  people  are  opposed  to  him,  how 
can  he  get  a  fair  trial  ?  This  squarely  raises  the  question :  Can 
a  man  have  any  rights,  which  a  majority  of  those  who  vote 
at  a  recall  election,  think  he  should  not  have?  That,  indeed, 
is  the  crux  of  the  whole  situation.  The  man  who  believes  that 
there  can  be  no  such  rights — and  only  he — can  consistently 
vote  for  the  recall  of  judges. 

Tinder  our  Constitution  there  are  some  things  that  no  ma- 
jority, however  great,  can  change.  Such  are  the  right  to  the 
writ  of  habeas  corpus,  the  prohibition  against  the  passing  of 
ex  post  facto  laws,  the  right  to  be  secure  in  life,  liberty  and 
property,  and  many  other  rights  known  to  every  American. 
To  make  the  question  personal  and  concrete,  are  you  willing 
that  your  property  rights,  your  liberty,  your  life,  should  be 
at  the  will  of  the  majority  of  those  who  vote  at  a  special  elec- 
tion? In  every  case,  on  Avhich  a  recall  could  be  based,  some- 
one's rights — freriuently  someone's  'life — are  at  issue.  The 
courts  alone  can  protect  these  rights.  If  you  make  them  de- 
pendent on  a  popular  majority,  then  the  rights  that  our  fathers 
fought  to  attain  are  lessened  and  potentially  gone,  as  the  ma- 
jority changes. 

The  words  of  S>enator  Koot  are  applicable  here.  The  recall 
of  judges,  he  says, 

"abandons  absolutely  the  conception  of  a  justice  that  is 
above  majorities,  of  a  right  in  the  weak  which  the  strong 
are  bound  to  respect.  It  denies  the  vital  truth  taught  by 
religion,  and  realized  in  the  hard  experience  of  mankind, 
and  which  has  inspired  every  constitution  America  has 
produced,  and  every  great  declaration  for  human  freedom 
since  Magna  Charta, — the  truth  that  human  nature  needs 
to  distrust  its  own  impulses  and  passions,  and  to  establish 
for  its  own  control  the  restraining  and  guiding  influences 
of  declared  principles  of  action." 

THE  RECALL  \VILL  NOT  REMEDY  EXISTING  DEFECTS 

In  Minnesota  there  is  little  charge  of  corruption  in  the 
courts;  our  Supreme  Court  is  said  to  be  the  most  progressive 
state  tribunal  in  America;  the  judges  of  our  lesser  courts  are 
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men  of  eminence  and  dignity  in  every  community.  This  raises 
the  question:  Why  a  recall  with  its  incident  dangers?  But, 
granting  that  there  is  corruption  in  our  courts,  such  corrup- 
tion will  not  be  remedied  by  the  proposed  system. 

In  the  first  place,  if  the  people  elect  a  corrupt  and  inefficient 
judge,  the  same  people  will  vote  at  the  recall,  and  again  when 
a  successor  is  elected.  If  the  people  are  incapable  of  electing 
a  fair  judge,  it  is  unreasonable  to  think  that  the  same  people 
will  be  able  to  vote  rationally  at  a  recall  election,  where  the 
issues  are  sure  to  be  much  more  involved.  The  same  methods 
will  apply  in  each  election;  the  same  parties  will  control  and 
the  same  bosses,  who  put  the  corrupt  judge  in  office,  will  re- 
place him  with  another  quite  as  corrupt  and  even  more  cring- 
ing to  the  will  of  his  masters. 

If  the  judge  becomes  corrupt  after  his  election,  no  recall 
is  needed,  for  we  already  have  the  remedy  of  impeachment. 
If  impeachment  is  not  workable  now,  its  plan  and  form  can 
and  should  be  changed,  so  as  to  make  it  more  easy  of  applica- 
tion. The  difference  between  the  recall  and  impeachment  is, 
that  in  the  latter  case  the  judge  is  tried  in  accordance  with 
the  rules  of  evidence,  and  by  thot^e  who  have  an  opportunity 
fully  to  investigate  the  charges ;  whereas  in  the  recall,  the  judge 
is  tried  by  those,  who  in  the  nature  of  the  case  cannot  have 
had  a  chance  to  learn  all  the  facts,  and  by  a  group,  20%  of 
whom  are  avowedly  his  opponents.  In  impeachment,  the  judge 
is  given  the  sort  of  a  trial  that  a  criminal  gets  under  our  law, 
no  more,  no  less.  Regardless  of  fairness  to  the  judges,  which 
is  the  more  effective  to  remove  the  really  corrupt  and  inefficient 
judge? 

Nor  would  the  recall  remedy  the  delay  and  technicality 
that  exist  in  our  law  to-day.  No  particular  judge  is  or  can  be 
responsible  for  these  things,  and  the  recall  of  any  judge  for 
such  reasons,  will  not  change  them  one  whit.  If  there  is  too 
much  delay,  our  procc?dure  should  be  changed;  if  there  is  too 
much  technicality,  less  technical  laws  should  be  made,  not  by 
the  judges — ^who  have  no  such  power — but  by  the  legislature. 


THE  RECALL  HAS  FAILED  WHERE  IT   tIAS  BEEN  TRIED 

The  idea  of  a  recall  of  judges  is  no  new  thing.  The  judges 
of  Babylon,  four  thousand  years  ago,  were  subject  to  a  recall  by 
the  king;  in  ancient  Greece,  the  people  had  the  power  of  re- 
calJ;  in  England,  prior  to  the  Act  of  Settlement,  the  king 
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had  such  a  power;  in  France,  during  the  Revolution  there, 
such  power  was  in  the  people.  Every  student  of  history  knows 
the  result  in  these  cases.  Babylon  is  of  interest  only  to  show 
what  government  should  not  be ;  the  pure  democracy  of  ancient 
Greece  caused  its  downfall ;  the  system  in  England  produced 
a  Jeffreys,  made  possible  the  Bloody  Assizes  and  cost  a  king  his 
crown;  and  in  France  the  Reign  of  Terror  was  the  result. 

In  America,  the  recall  was  part  of  the  Articles  of  Confedera- 
tion, and  on  the  failure  of  the  government  under  those  articles, 
the  recall  was  omitted  from  the  new  plan  of  government,  though 
not  without  some  opposition. 

Since  1908,  Oregon,  California,  Arizona,  Colorado  and  Neva- 
d.i,  have  adopted  the  judicial  recall.  Three  things  are  signifi- 
cant in  a  study  of  the  recall  in  these  states : 

( 1 )  It  has  introduced  bad  practices  in  procuring  names 

for  the  recall  petitions. 

(2)  The  recall  elections  have  failed  to  interest  a  repre- 

sentative jjortioh  of  the  people. 

(3)  It  has  introduced  party  politics  into  the  question. 

I  shall  consider  these  three  points  briefly. 

(1)  Allen  H.  Eaton,  in  his  book,  "The  Oregon  System," 
says  that  the  attempted  recall  of  Judge  Coke,  in  Oregon,  failed 
because  of  the  lack  of  funds  to  procure  enough  signatures 
tx)  the  petition.  Fred  W.  Catlett,  in  the  Annals  of  the  American 
Academy,  says: 

"As  it  actually  worked,  petitions  are  placed  in  the  hands 
of  many  irresponsible  persons,  who  indiscriminately  solicit 
signatures  on  the  streets  and  in  the  office  buildings,  ignor- 
ant in  the  great  majority  of  cases,  not  only  of  the  voting 
qualifications  of  the  signer,  but  also  of  the  genuineness  of 
the  name  and  signature.'' 

( 2 )  When  Judge  Weller  was  recalled  in  California,  a  case 
where  the  enthusiasm  was  at  white  heat,  the  total  vote  was  less 
than  50%  of  the  qualified  list  of  voters,  and  he  was  recalled 
by  a  vote  of  less  than  one-fourth  of  the  qualified  voters.  This 
means  one  of  two  things ;  the  voters  were  not  interested  in  the 
question,  or  they  failed  to  vote  because  they  found  it  impossible 
to  make  a  rational  decision. 

(3)  Mr.  Oilbertson,  a  secretary  of  the  New  York  Short  Jial- 
lot  League,  says,  in  the  Annals  of  the  American  Academy, 
That  politics  have  been  the  leading  issue  in  every  case  of  the 
recall  that  has  been  tried. 
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AX  INSTRUMENT  OF  SOCIALISM 


The  Socialist  party  has  already  incorporated  the  recall  of 
judges  into  their  national  platform.     In  the  words  of  Mr. 
Debs'  paper,  "The  Appeal  to  Reason,''  it  is  "the  means  whereby 
the  people  will  be  enabled  to  inaugurate  Socialism."     The 
same  publication,  before  the  notorious  McNamara  trial,  said, 
"Under  the  provisions  of  the  recall  amendment,   the 
judges  of  the  Supreme  Court  of  California  can  be  retired. 
These  are  men  who  will  decide  the  fate  of  the  kidnapped 
workers.     Don't  you  see  what  it  means,  comrades,  to  have 
in  the  hands  of  an  intelligent,  militant,  working  class, 
the  political  power  to  recall  the  present  capitalist  judges, 
and  put  on  the  bench  our  own  men?    Was  there  ever  such 
an  opportunity  for  effective  work?    No;  not  since  Social- 
ism first  raised  its  crimson  banner  on  the  shores  of  Mor- 
gan's country." 

A  news  item,  taken  from  the  "Duluth  Labor  World"  of  Au- 
gust 8th  last,  illustrates  the  same  point : 

"The  Socialists'  local  here  has  called  to  its  aid  the  entire 
Socialist  party  of  the  state  and  nation.  The  first  to  re- 
spond is  the  Appeal  to  Reason,  with  its  over  one-half  mil- 
lion circulation,  pledging  itself  without  reserve,  to  con- 
tinue in  the  recall  fight,  until  Judge  McHendrie  is  swept 
from  the  bench  and  Bob  Uhlich  freed  from  jail.  A  si)ecial 
representative  of  the  Appeal  is  now  in  Trinidad." 

That  these  things  should  arise  was  inevitable ;  that  they  have 
come  up  is  but  proof  of  the  correctness  of  my  thesis.  Are  we, 
in  Minnesota,  willing  that  such  methods  of  soliciting  be  intro- 
duced? Are  we  willing  that  our  judges  should  be  recalled  by 
one-fourth  of  the  voters?  Are  we  willing  to  have  the  Socialists, 
or  any  other  political  party,  make  the  reciUl  of  our  judges  a 
national  issue?  Are  we  willing  that  political  papers  in  other 
states,  should  pledge  themselves  to  sweep  our  judges  from  the 
bench?  If  the  experience  of  other  states  it  to  be  taken  as  a 
criterion,  the  man  who  casts  his  vote  in  favor  of  this  measure, 
must  answer  each  of  these  questions  in  the  afftrmative. 
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THE   OPINIONS    OP   CX)MPETENT   OBSERVRKS    ARE    OPPOSED    TO    THE 

RECALL  OF  JUPGES 

Opinions  on  such  a  question  are  only  of  value,  when  those 
who  give  them  have  had  experience  in  governmental  mattt^rn. 
So  far  as  I  have  been  able  to  find,  no  man  of  national  promi- 
nence has  come  out  squarely  in  favor  of  the  recall  of  judges. 
I  have  already  i-eferred  to  the  opinion  of  Woodrow  Wilson,  the? 
great  leader  of  the  majority  party,  as  well  as  to  Senator  Root 
the  leading  figure  of  the  minority  party.  Mr.  Borah,  the 
famous  progressive  Senator  from  Idaho,  says:  **lt  is  my  delib- 
erate and  uncompromising  opinion  that  without  a  free,  untram- 
meled,  independent  judiciary,  popular  government,  the  gov- 
ernment of  the  people,  by  the  people,  and  for  the  people,  would 
be  a  delusion,  a  taunting,  tormenting  delusion." 

Space  i^ill  allow  the  quoting  of  but  one  other  man,  the 
venerable  Archbishop  Ireland  of  Minnesota :  "No  greater  peril 
to  the  institutions  of  democracy,  to  the  permanency  of  social 
order,  could  well  be  imagined,  than  the  legalizing  of  the  recall 
of  the  judiciary." 

CONCIilSION 

■ 

The  conclusion  of  the  matter  may  be  stated  briefly:  (1) 
The  recall  of  judges  is  a  radical  change  in  our  past  policy :  ( 2 ) 
Such  a  change  is  not  desirable;  (a)  Because  it  is  imfair  to  th<^ 
judges;  (b)  Because  it  will  make  our  laws  ineffective;  (c) 
Because  it  will  have  a  devastating  effect  on  the  rights  ol:  tho 
people;  (d)  Because  it  cannot  remedy  any  existing  defects; 
^e)  Because  it  has  failed  where  it  has  been  tried;  (f)  Because 
the  opinion  of  capable  and  experienced  observers  is  opposeii 
to  the  recall  of  judges. 

Men  of  Minnesota  before  yon  cast  your  votes  in  favor  of 
this  measure,  think  on  these  things. 

Harvey  S.  Hoshoitr. 
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ARGUMENT  BY  ARTHUR  O.  LEE 

Of  the  Madison  High  School 
Madison,  Minnesota 

A  determined  and  widespread  attack  is  being  made  upon  the 
old  and  established  order  of  things  political.  It  is  asserted 
that  we  have  outgrown  our  constitution;  that  government  is 
not  sufficiently  direct  and  responsive;  that  our  courts  are 
usurping  legislative  powers;  that  they  are  abusing  their  high 
offices  in  the  interests  of  special  privilege,  and  that  justice  is 
being  delayed. 

The  popular  unrest  that  has  arisen  has  received  its  propor- 
tions, not  so  much  from  the  nature  of  the  conditions .  calcu- 
lated to  produce  it  as  from  the  contagion  produced  among  the 
impressionable  populace  by  the  Socialists  and  the  so-callenl 
progressives,  who,  with  their  radical  ideas  of  democracy,  are 
1  raversing  the  states  of  our  nation,  fascinating  and  enchaining 
the  imagination  of  the  people  with  a  hue  and  cry  about  "pop- 
ular government."  The  idea  of  "direct  government."  "popular 
control"  and  the  rest  of  the  catch  phrases  of  the  propaganda  of 
so-called  progressivism  are  alluring  to  the  average  everyday 
citizen  who  has  neither  the  time,  the  inclination  nor  the  capac- 
ity to  make  more  than  a  superficial  analysis  of  what  it  means 
and  embodies. 

The  recall  epidemic  has  reached  Minnesota,  and  a  constitu- 
tional amendment  is  up  for  approval  or  rejection,  as  the  voters 
of  this  state  see  fit,  providing  for  the  recall  of  all  public  offi- 
cials, elective  and  appointive.  This  includes  judges.  It  is 
urged  by  the  "progressives"  who  brought  the  proposal  into 
prominence  that  we  need  more  direct  and  responsive  govern- 
ment, and  that  in  view  of  the  abuses  in  our  judiciary  the  people 
should  exercise  a  direct  restraint  upon  the  actions  of  the  judges. 
In  short,  the  underlying  purpose  is  to  control,  by  the  arbitrary 
exercise  of  the  popular  will  at  recall  elections,  the  acts  and  ten- 
ure of  public  officials,  including  the  judiciary. 

Those  who  advocate  the  recall  attempt  to  justify  the  adop- 
tion of  such  a  proposal  by  citing  cases  of  delayed  justice,  drawn 
out  litigations  and  usurpation  of  legislative  functions  by  the 
judiciary. 
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REOALI.  NO  REMEDY 

As  to  delayed  justice,  long  litigations  and  technical  imper- 
fections in  our  judicial  system,  no  one  can  consistently  claim 
that  the  exercise  of  the  recall  would  tend  to  ameliorate  these 
conditions.  In  fact,  it  was  not  originally  proposed  in  order 
to  meet  these  difficulties.  However,  it  is  claimed  that  we 
need  to  exercise  a  check  upon  judges  .who  frequently  usurp 
powers,  not  properly  theirs,  to  declare  laws  unconstitutional. 
This,  with  the  argument  for  a  direct  democracy,  is  advanced 
as  a  principal  reason  why  the  state  of  Minnesota  should  incor- 
porate into  its  constitution  the  provision  for  the  recall  of  pub- 
lic officials,  including  judges. 

It  is  claimed  that  the  courts  have  overstepped  their  authority 
by  assuming  to  declare  laws  unconstitutional.  But  what  is 
the  limit  of  the  authoritv  of  a  court  in  a  case  where  a  law 
is  seen  in  fact  to  be  void  and  unconstitutional?  American 
courts,  since  the  beginning,  have  claimed  this  duty  as  a  proper 
function  under  our  constitutional  system.  Professor  Thayer 
of  Harvard,  in  his  constitutional  discussions,  proves  that  when 
the  judiciarj^  declares  an  act  repugnant  to  the  organic  law  it  is 
acting  in  its  proper  sphere.  In  fact  this  function  of  the  judi- 
ciary has  become  an  essential  feature  of  our  governmental 
system.  This,  then,  is  not  usurpation,  much  less  does  it  con- 
stitute a  groimd  for  adopting  the  recall. 

When  the  exponents  of  the  recall,  in  trying  to  justify  their 
proposal,  attempt  to  show  that  the  judges  in  the  good  state  of 
Minnesota  are  corrupt  and  inefficient,  they  miserably  fail  to 
present  an  argument.  The  judiciary  of  Minnesota  has  always 
presented  and  gives  assurance  of  presenting  to  its  citizens  a 
class  of  the  most  honorable  and  patriotic-spirited  men  in  the 
profession.  Our  courts  thus  far  have  been  above  reproach  and 
the  criticism  directed  against  their  honesty  and  integrity 
stands  unsubstantiated. 


'A  RETROGRESSIVE  STEP' 


There  is  not  one  consistent  reason  why  Minnesota  should 
make  the  recall  a  part  of  the  organic  law  of  the  state.  It  is 
not  a  constructive  step.  It  is  reactionary  and  retrogressive,  a 
step  back  to  the  dark  ages  of  government. 

Analyzed  to  its  logical  conclusion  the  adoption  of  the  recall 
means  that  our  representative  form  of  government  is  to  be 
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substituted  by  a  direct  or  an  unlimited  democracy.  So  prop- 
osition could  strike  more  directly  at  the  heart  of  representative 
government.  We  are  told  that  representative  government, 
which  is  the  one  great  political  bequest  from  the  <jrowing  devel- 
opment of  the  progressive  nations  of  the  world,  has  failed. 
We  are  urged  in  the  name  of  "progress"  to  adopt  the  instni- 
ments  of  socialism,  including  the  recall,  in  order  that  our  gov- 
ernment shall  become  more  direct  and  responsive.  But  direct 
democracy  is  nothing  new.  It  existed  in  cultured  Athens  and 
in  civilized  Rome.  It  prevailed  in  bloody  France.  The  history 
of  these  nations  is  an  instructive  memory.  In  them  direct 
government  by  the  numerical  majority  failed.  In  them  the 
ideal  theory  was  shatt^ered.  And  they  had  the  initiative,  the 
referendum  and  the  recall  democracy. 

Ostracism  in  Athens  operated  on  the  same  principle  as  does 
the  recall.  There  is  no  essential  difference  between  the  form 
of  those  old  time  governments  that  have  failed  and  the  form 
now  proposed.  Those  who  uphold  the  recall  argue  that  times 
have  changed,  that  conditions  are  different  and  that  what  ap- 
plied to  those  past  nations  could  present  no  lesson  to  us.  But, 
while  we  admit  that  great  changes  have  crept  over  our  civiliza- 
tion, we  emphatically  deny  that  fundamental  principles  and 
governmental  axioms  have  materially  changed.  Human  nature 
is  the  same  to-day  as  it  was  in  Greece  and  France.  Conditions 
change,  ingrained  principles  and  human  nature  endure. 

DESTROYS  OUR  M)RM  OF  GOVERNMENT 

Do  men  realize  that  by  instituting  a  direct  vote  on  the  politi- 
cal and  economic  questions  confronting  the  judiciary  in  our 
complex  American  life  they  are  casting  the  established  idea 
of  representative  government  on  the  rubbish  heap  and  taking 
from  the  same  rubbish  heap  the  discarded  and  cast-off  prin- 
ciple of  direct  and  unlimited  democracy?  Why  should  we 
disregard  historical  illustration  when  the  political  history  of 
the  world  shows  that  where  pure  democracy  has  failed  repre- 
sentative government  has  succe(»ded  on  its  ruins?  The  men 
who  framed  our  splendid  constitution  considered  the  different 
forms  of  government,  including  direct  democracy,  and  decided 
in  favor  of  representative  government,  which,  under  our  con- 
stitutional system,  has  become  the  model  of  the  world. 

Then  w^hy  should  we  change  our  form  of  government?  Arc 
we  justified  in  bequeathing  to  posterity  a  system  of  govern- 
ment inferior  to  that  which  we  have  inherited  and  hold  in 
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sacred  trust?  When  conditions  do  not  and  cannot  warrant  a 
radical  change,  have  we  the  moral  right  to  undo  in  a  single 
stroke  the  finished  product  of  500  years  of  Anglo-Saxon  devel- 
opment of  the  idea  of  representative  government? 

Now,  let  us  test  the  proposition  of  popular  recall  in  the  light 
of  a  few  fundamental  principles.  There  are  certain  inalienable 
rights  which  inhere  in  free  government  and  which  are  recog- 
nized in  all  constitutions.  Among  these  rights  there  is  none 
more  important  than  this — ^that  no  citizen  shall  be  deprived 
of  his  liberty  or  property  except  by  the  judgment  of  the  law 
and  after  a  trial  before  an  independent  and  impartial  tribunal. 
This  is  the  keystone  of  the  arch.  The  majority  of  the  legal 
voters  cannot  constitute  itself  such  tribunal.  If  it  does,  there 
is  no  sure  or  stable  protection  for  the  rights  of  any  individual 
or  of  any  minority. 

ESTABLISHES  A  TYRANNY  OF  MAJORFTIES 

Most  common  among  the  class  of  cases  that  come  up  before 
the  law  are  those  in  which  one  of  the  parties  is  in  fact,  if  not  in 
name,  the  people  themselves  or  the  temporarily  popular  major- 
ity. It  is  generally  contended  in  these  cases  that  some  funda- 
mental  right  of  the  individual  or  of  the  minority  is  being  vio- 
lated. In  such  cases  how  is  the  independence  of  the  tribunal 
which  is  (iependent  upon  one  of  the  contracting  parties  to  be 
maintained?  Take  a  common  case.  A  popular  majority, 
through  the  legislatures  elected  by  it,  enacts  a  statute  ret^uir- 
ing  i*allroads  to  carry  passengers  for  2  cents  a  mile,  or  say,  2 
cents  for  10  miles.  In  the  test  case  that  comes  before  the  court 
ibe  railroad  claims  that  the  act  robs  it  of  its  property.  The 
court  after  hearing  and  study  of  the  facts,  sustains  this  claim, 
being  dissatisfied  with  the  decision,  the  popular  majority  re- 
calls the  judges  who  gave  the  decision  and  elects  judges  who 
will  reverse  the  decision.  \Miich  is  the  determining  power? 
Ir  it  not  the  popular  majority  which  has  constituted  itself  the 
court  in  its  own  case? 

Let  us  examine  the  recall  in  the  light  of  another  fundamental 
principle.  When  the  same  power  which  enacts  a  law  also  de- 
cides whether  the  particular  case  comes  within  that  laAV,  w(» 
call  it  a  despotism.  Thei'e  is  no  separation  of  powers  and  func- 
tions. On  the  other  hand,  in  a  free  government  one  body  makes 
the  law,  while  another  body  decides  whether  the  particular 
case  comes  within  the  law.  Thus  the  citizen  is  protected,  be- 
cause the  legislative  and  judicial  departments  are  kei>t  sep- 
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arate.  Now,  if  the  popular  majority  not  only  makes  the  lav, 
but  also  decides  whether  a  given  ease  falls  within  it,  then  the 
legislative  and  judicial  powers  are  united.  The  government 
then  ceases  to  be  free.  It  is  a  despotism,  the  despotic  tvranny 
of  popular  majorities. 


DESTROYS   JUDICIAL   FUNCTIONS  AND   PROMOTES   SOCIALISM 

Not  only  is  the  judicial  recall  wrong  in  principle,  but  its 
effect  would  be  to  destroy  the  independence  of  the  judiciary 
and,  in  the  last  analysis,  to  destroy  the  functions  of  the  judi- 
ciary itself.  The  real  progressive  tendency  during  the  last 
half  century  has  been  to  build  up  an  independent,  untram- 
meled  judiciary,  recognizing  no  master,  catering  to  no  party 
or  faction  and  administering  justice  according  to  law.  But 
the  recall  proposition  is  a  direct  blow  at  this  progressive  de- 
velopment of  an  independent  judiciary. 

Basing  their  argument  on  the  assumption  that  the  judge  is 
an  agent  or  servant  of  the  people,  the  opposition  reach  the  con- 
clusion that  the  people  have  the  privilege  of  recalling  their 
agent  when  he  fails  to  satisfy  the  popular  majority.  The  fal- 
lacy in  the  argument  is  in  the  assumption  that  the  judge  is 
an  agent  of  the  people.  He  is  not  an  "agent"  in  any  sense  of 
the  word.  The  peculiar  character  of  the  judicial  office  makes  it 
imperative  that  he  exercise  his  functions  impartially,  recog- 
nizing no  constituency  whatever,  except,  as  Marshall  said,  "his 
conscience  and  his  God."  To  make  the  judge  dependent  upon 
the  public  in  a  case  in  which  the  public  is  a  party  is  to  make 
the  judge  dependent  upon  the  will  of  one  of  the  parties  upon 
whose  claim  he  is  to  pass  judgment.  No  sane  man  would  be 
willing  to  have  judgment  passed  upon  him  under  such  circum- 
stances. It  is  precisely  this  state  of  affairs  which  it  is  the  main 
object  of  the  Socialists  to  brin?  about.  They  would  have  the 
majority  pass  statutes  confiscating  private  property  and,  by 
the  judicial  recall,  allow  the  same  majority  to  coerce  the  courts 
into  allowing  such  statutes  to  be  enforced.  They  would  eliini- 
nate  private  property  by  eliminating  the  present  power  of  the 
courts  to  protect  it. 
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IT  DBBABBS  JUDICIAL  STANDARDS 

The  effect  of  the  recall  upon  the  personnel  and  character 
of  the  judiciary  would  be  anything  but  salutary.  By  the  very 
nature  of  things  the  recall  will,  and  necessarily  must,  lower  the 
judicial  standard.  Claiming  that  the  impeachment  process 
is  too  cumbersome,  those  who  advocate  the  recall  urge  that 
the  people  should  be  given  the  power  to  remove  inefficient  or 
corrupt  judges  and  elect  better  judges.  But  the  feasibility  of 
this  is  questionable.  What  constitutes  inefficiency  or  incom- 
petency? Can  you  expect  a  defeated  litigant  to  judge  judicial 
capacity  fairly?  Is  it  rational  to  attempt  to  determine  the 
legal  and  constitutional  correctness  of  a  judgment  by  popular 
vote?  Would  it  not  be  considered  irrational  to  have  the  com- 
petency of  a  physician  passed  upon  by  popular  vote?  The  elec- 
torate, especially  in  a  case  of  a  supreme  judge,  would  be  unin- 
formed concerning  the  character  of  a  certain  judge  charged  by 
a  few  with  incompetency.  How,  except  by  an  extended  cam- 
paign of  education  costing  thousands  of  dollars,  which  corpora- 
tions and  special  interests  only  could  afford,  could  the  charac- 
ter of  a  judge  be  determined?  Then  what  reason  is  there  to 
suppose  that  the  electorate  will  do  better  concerning  the  selec- 
tion of  the  second  judge?  Remember  that  the  same  power 
which  created  the  bad  judge  in  the  first  place  is  creating  the 
next  one.  Is  that  body,  to  which  the  demagogues  subtly  refer 
as  the  "people"  infallible? 

Consider  the  question  of  corruption  charged  against  a  judge. 
Is  it  justice  to  have  his  honesty  determined  upon  by  popular 
vote  after  a  heated  campaign  in  which  stump  orators  and  dem- 
agogues have  vied  \idth  one  another  in  presenting  trumped-up 
charges  and  exaggerated  statements  villifying  the  character 
of  a  judge?  How  will  the  judge  single-handedly  combat  these 
agitators  and  attend  to  his  judicial  duties  at  the  same  time? 

The  indignity  and  disrespect  to  which  our  judges  will  be  made 
subject  under  the  threat  and  operation  of  the  recall  will  work 
disaster  on  the  personnel  of  our  judiciary.  What  suc<*.ossful 
lawyer  will  leave  his  practice  to  hold  an  uncertain  and  dis- 
credited office?  What  class  of  judges  will  such  a  state  of  affairs 
tend  to  produce?  Does  it  stand  to  reason  that  the  threat  of 
recall,  hanging  over  the  head  of  a  judge  like  a  sword  of  Damo- 
cles, will  make  him  a  better  judge?  Will  men  who  possess 
true  judicial  caliber  consent  to  being  coddled  into  Jiccepting 
an  office  whose  tenure  is  controlled  by  fluctuating  popular  ma- 
jorities? 


18 


JUDlCIARy  MV^  BE  mi>EPENDK5rr 

Hamilton,  Madison  and  Marshall  Mid  that  the  coinpleie 
independence  of  the  judiciary  wa«  absolntely  essential  tinder 
our  form  of  government.  In  order  to  perform  ite  hijjh  func- 
tion the  judiciary  must  be  independent  of  the  legislative  power 
no  less  than  of  the  power  of  popular  majorities.  To  fuse  the 
judicial  and  legislative  functions  is  to  destroy  that  separate- 
ness  which  was  intended  to  exist  between  the  three  depart- 
ments of  government.  To  make  the  judge  the  tool  of  temporary 
popular  majority,  compelling  him  upon  threat  of  recall  to  obey 
every  changing  whim  and  caprice  of  public  opinion*  is  to  make 
him,  not  the  exponent  of  what  the  law  is,  but  of  what  the  peo- 
ple, for  the  time  being,  think  they  want  it  to  be.  Under  such  a 
regime  we  shall  have  a  government  of  men,  not  a  government  of 
laws. 

But  the  insidious  and  undermining  influence  of  the  'ecall 
does  not  end  here.  The  duty  of  the  judiciary  is  to  protect 
constitutional  safeguards,  to  secrure  the  rights  of  individualn 
and  minorities,  however  small.  i\  judge,  held  in  jeopardy  by 
threat  of  arbitrary  rw-all.  cannot  by  the  very  nature  of  things 
exercise  this  function  independently,  fearlessly  or  impartially. 
He  has  got  to  look  to  the  wishes  of  the  faction  which  has  mado 
possible  his  election.  If  he  disregards  their^  mandates,  this 
faction  ^lill,  by  employing  the  recall,  proceecl  to  replace  the 
inflexible  judge  with  a  pliant  reed,  dependent  upon  their  com- 
mands. When  such  a  state  of  affairs  comes  to  exist,  as  it  un- 
avoidably must  under  the  recall,  the  people  of  Minnesota,  must 
expect  the  nullification  of  constitutional  protection  through 
the  destruction  of  the  independence  of  the  judiciary. 

By  constitutional  safeguards  we  mean  those  liberties  and 
established  rights  which  inhere  in  free  government.  The  first 
ten  Amendments  embody  these  rights  almost  in  their  entirety. 
Thev  are  written  into  the  fundamental  law  of  our  land  and 
are  the  distinguishing  feature  of  our  constitution  written  a*? 
they  are  in  the  shape  of  definite  constitutional  provisions  insur- 
ing to  evej'y  citizen  the  right  of  life,  liberty,  property  and 
human  happiness.  These  limitations  upon  the  governing  power 
have  made  our  government  the  scientific  basis  of  the  constitu- 
tions of  the  world.  These  are  the  limitations  which  by  reason 
of  the  recrall  agitation  are  being  seriously  threatened  at  the 
present  time.  The  citizen  who  really  understands  that  the 
adoption  of  the  recall  will  directly,  through  the  destruction  of 
the  independence  of  the  judiciary,  and  indirectly,  through  the 
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nullification  of  constitutional  safeguards,  work  against  the 
basic  principles  of  true  government,  will  never  be  found  plac- 
ing his  mark  of  approval  opposite  the  proposed  amendment. 


THOROUGHLY  IMPRACTIGABLB 

But  there  are  further  objections  to  this  boasted  cure-all,  the 
popular  recall.  Its  impracticability  alone  must  prohibit  it 
from  ever  becoming  a  workable  instrument.  The  expense  of 
getting  petitions  signed,  of  conducting  a  campaign  of  educa- 
tion regarding  the  qualifications  of  a  certain  judge  and  the  out- 
lay connected  with  recall  election  must  necessarily  be  immod- 
erately great,  especially  so  in  the  case  of  a  supreme  court  judge. 
The  middle  class,  which  usually  bears  the  brunt  of  such  bur- 
dens, will  not  be  able  to  exercise  the  use  of  the  recall.  Bather, 
you  will  find  it  will  be  the  rich,  influential  litigants  defeated 
in  court  trials,  corporation-owned  and  controlled  presses,  spe- 
cial privilege  interests  and  other  self-serving  elements,  that 
will  have  the  means  and  the  influences  to  bring  about  the  recall 
of  a  judge  who  dares  to  act  without  consulting  their  wishes. 

If  there  ever  was  such  a  thing  as  bribery  and  corruption  we 
shall  have  it  in  the  judiciary  if  the  tenure  of  that  body  is  to  be 
controlled  by  those  who  are  financially  the  most  powerful  and 
influential.  A  campaign  of  slander,  misrepresentation  and  vil- 
lification  can  be  carried  against  a  judge  by  powerful  interests 
and  the  retention  of  a  fair,  impartial  judge  will  be  next  to  an 
imiK>ssibility.  The  recall  is  not  an  instrument  designed  to  be 
employed  by  the  forces  of  democracy.  It  is,  rather,  an  instru- 
ment whereby  plutocracy  and  wealth,  hiding  behind  the  pro- 
tection of  the  recall,  can  perpetrate  crimes  darker  than  any 
which  ever  stained  the  history  of  the  judiciary. 


CX)NCIiUSION 

Voters  of  Minnesota,  this  is  the  recall  and  such  its  meaning. 
If  you  vote  for  the  recall  amendment  you  have  got  to  take  all 
that  goes  with  it.  Bemember  that  the  recall  is  not  a  panacea 
for  the  technical  imperfection  in  our  judiciary.  Bemember 
that  it  means  the  overthrowing  of  representative  government 
and  the  substitution  for  it  of  direct  and  unlimited  democracy. 
Remember  that  it  means  the  destruction  of  the  independence  of 
our  judiciary  and  of  the  judicial  department  itself.  Bemember 
that,  through  the  destruction  of  the  independence  of  the  judl- 
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ciary,  it  means  tke  BiiUification  of  constitutioiial  safegaardis, 
thus  estai>lishing  socialism^  mieiiaeing  every  right  of  pfoportr 
and  of  liberty  which  yon  now  cherish,  meBtaeiiig  eren  your  very 
existenca  Remember  that  it  is .  impracticable  and  unwork- 
able, a  two-edged  sword,  destioictive  of  the  judiciary  and  de- 
structive of  the  interests  of  the  people.  Remember  that  it  is 
fundamentally  and  totally  reactionary,  subversive  of  all  tnie 
government  and  repugnant  to  all  the  fundamental  principles 
for  which  civilized  man  since  the  signing  of  Magna  Charta  ha5 
fought. 

Arthur  O.  Lee. 
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Extract  from  Annual  Address  of  President  Wm.  H.  Taft  of 
ihe  American  Bar  Association,  delivered  at  Washington,  D.  C, 
October  20,  1914. 

"This  Association  four  years  ago  appointed  a  Special  Com- 
mittee to  Oppose  the  Judicial  Recall,  and  that  committee  has 
done  great  work.  Its  present  chairman,  Mr.  Home  G.  Brown,  , 
of  the  Minneapolis  Bar,  has  delivered  effective  addresses  to 
many  State  Bar  Associations  throughout  the  country,  and  has 
encouraged  legislative  opposition  in  luany  states  to  the  em- 
bodiment of  these  heresies  in  statutes.  The  report  of  the  com- 
mittee shows  that  there  has  been  a  distinct  falling  off  in  the 
support  of  these  fundamentally  uni^iise  and  dangerous  propos- 
als. They  were  incorporated  in  the  platform  of  the  Progressive 
party,  and  the  leader  of  that  party  at  one  time  felt  called  upon 
to  declare  that  they  were  the  rock  upon  which  it  was  founded 
and  were  essential  to  the  efficacy  of  every  other  one  of  the  re- 
forms which  the  platform  of  the  party  set  forth  and  advocated. 
It  would  appear  that  the  party  which  once  fathered  these  pro- 
posals now  finds  that  instead  of  being  the  rock  on  which  it  is 
founded,  it  is,  to  change  the  metaphor,  the  rock  on  which  it 
founders.  Certainly  it  seems  wise  to  its  leaders  to  ignore  this 
part  of  their  original  propaganda,  an  indication  that  it  has 
ceased  to  be  vote-getting  and  indeed  has  become  a  burden  to  any 
party  that  assumes  to  press  it.  I  do  not  mean  to  say  that  the 
denunciation  of  the  courts  has  not  continued  to  be  a  favorite 
theme  in  the  mouths  of  a  certain  class  of  orators,  but  the  origi- 
nators of  this  preposterous  nostrum  of  judicial  recall  are  en- 
gaged in  scaling  it  down  into  changes  in  our  judicial  system 
which  are  not  to  be  commended  but  which  are  much  less  radical 
and  objectionable.  In  New  York  the  Progressive  party  has 
abandoned  its  platform  altogether  and  confined  its  appeal  to 
the  voters  to  a  declaration  against  boss  rule;  while  its  candi- 
date for  Governor  has  rejected  the  recall.  In  Massachusetts, 
too,  such  methods  of  reforming  the  judiciary  are  not  made  the 
subject  of  discussion  at  all  by  the  Progressive  party,  and  its 
evident  effort  is  to  induce  the  voters  to  ignore  them.  The  de- 
mon Bum  has  there  been  substituted  as  the  object  of  attack,  in- 
stead of  "the  divine  right  of  fossilized  judges,"  and  of  this 
change,  whatever  our  views  of  prohibition,  we  can  express  our 
unqualified  approval.  The  only  state  in  which  the  recall  of 
judicial  decisions  has  been  adopted  is  the  State  of  Colorado, 
and  the  present  condition  of  that  state  with  reference  to  gov- 
ernmental authority  is  not  such  as  to  commend  those  who  have 
formulated  its  policies  in  the  recent  past." 
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The  Lawlessness  of  the  Judicial  Recall 
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Gentlemen  of  the  South  Ddkota  Bar: 

THE  PREVALENCE  OF  LAWLESSNESS 

The  prosperity  and  stability  of  our  Constitutional  Doiuocracy 
are  at  present  menaced  by  an  unusual  spirit  of  lawlessness  pre- 
vailing among  its  people.  The  international  jwlicy  of  this,  the 
best  governed  country  on  the  face  of  the  earth,  stands  today 
before  the  whole  world  as  a  protest  against  lawlessness  between 
nations.  It  has  demonstrated  itself  to  be  the  greatest  repre- 
sentative and  exponent  of  international  morality,  and  thereby 
has  rightly  become  the  only  i>ossible  arbiter  between  the  bellig- 
erent nations  engaged  in  the  present  European  war.  Never- 
theless, within,  this  Nation  is  suffering  from  a  dangerous  and 
growing  disregard  of  law,  which  lias  already  l)ecome  so  wide- 
spread as  to  threaten  disruption  and  even  revolution. 

This  lawless  spirit  of  the  American  public  manifests  itself 
in  various  forms.  Were  it  not  for  the  more  deep-rooted  and  dan- 
gerous phase  of  lawlessness  which  I  shall  today  emphasize,  it 
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would  be  sufficient  to  dwell  upon  the  fact  that  defiance  of  au- 
thority under  the  law  has  in  this  country,  in  various  localities 
within  the  i)ast  few  years,  brought  about  conditions  which  are  in 
essence  tliose  of  civil  warfare.  It  is  certainly  a  fact  of  disturb- 
ing significance  to  the  citizen  who  cherishes  our  democratic  form 
of  government,  that,  at  the  present  time,  a.lai^e  area  of  one  of 
the  United  States  is  under  marshal  law,  due  to  the  fact  that 
Federal  and  State  troops  are  required  to  suppress  and  hold  in 
check  a  local  rebellion  against  governmental  authority. 

Anotber  phase  of  lawlessness,  of  ill  omen  to  our  institutions, 
are  the  outbreaks  frequently  occurring  in  various  communities 
when,  without  judge  or  jury,  the  execution  of  the  law  is  taken 
out  of  the  hands  of  the  proi)er  officers  and  violations  of  the  law 
are  perpetrated  under  the  guise  of  observing  the  "unwritten 
law,"  or  through  lynching  of  i)ersons  suspected  of  crime. 

But  it  is  not  to  the  lawless  acts  of  the  mob  to  which  I  wish 
to  call  your  attention.  While  they  are  a  i)art  of  and  encouraged 
by  a  current  tendency  to  disr^ard  law,  those  are  lawless  out- 
breaks, due  largely  to  temporary  or  local  conditions.  The  pre- 
valent lawlessness  of  which  I  shall  speak  is  that  which  is  not 
confinpfl  to  a  ptirticular  time  or  a  particular  place.  It  is  not 
that  from  which  springs  either  the  crime  of  this  or  that  indi- 
vidual, or  the  violence  of  mobs.  Neither  does  it  comprehend  the 
plots  of  conspirators  against  penal  codes  working  out  by  un- 
lawful subterfuge  their  own  selfish  interests. 

The  lawlessness  of  which  I  shall  speak  is  that  growing  dis- 
regard by  a  large  part  of  the  citizenship  of  the  Nation,  common 
to  a  greater  or  less  extent  to  all  classes.  Of  the  principles  of  the 
fundamental  Irav  which  are  the  basis  of  our  system  of  govern- 
ment. 

THE  LAWLESSNESS  OF  LEGISLATORS 

There  is,  for  instance,  an  increasing  tendency  on  the  part  of 
legislators,  Federal  and  State,  in  the  United  States  to  disre- 
gard or  to  attempt  to  circumvent  constitutional  prohibitions. 


They  are  too  easily  led  to  mistake  change  for  progress.  A  vis- 
ionary scheme  of  legislation,  based  upon  the  theory  of  some 
doctrinaire  who  ignores  the  established  limitations  of  legisla- 
tive power,  is  formulated  over  night  into  a  Bill,  ostensibly  hav- 
ing for  its  object  the  promotion  of  health,  morals  and  general 
welfare.  Its  wording  appears,  perhaps,  as  might  a  chapter 
upon  ethics.  It  might  be  a  practical  statute  in  a  visionary 
Utopia,  but  its  practicability  and  enforceability  under  our  sys- 
tem of  government  must  be  measured  by  the  rule  of  the  Con- 
stitution. 

In  the  United  States,  if  the  express  constitutional  limits  of  the 
legislative  power  shall  be  passed,  it  is  the  function  of  the  courts 
so  to  declare ;  and  their  declaration  is  final.  When  the  question 
of  the  constitutionality  of  a  statute  comes  before  the  courts,  the 
presumption  is,  that  the  l^slature  has  acted  within  its  pow- 
ers and  that,  so  far  as  it  had  discretion,  it  has  exercised  such 
discretion  reasonably.  The  contrary  must  appear,  even  beyond 
reasonable  doubt,  before  the  courts  will  nullify  the  action  of 
the  legislature.  The  correct  theory  of  our  constitutional  gov- 
ernment assumes  that,  in  framing  a  statute,  the  legislative  body 
Tvill  carefully  and  deliberately  do  its  utmost  to  guard  against 
any  unconstitutional  l^slation  and  that,  if  it  transpires  that 
any  such  legislation  has  been  enacted,  it  was  through  a  conscien- 
tiously mistaken  view  of  the  scope  and  effect  of  the  existing  con- 
stitutional provisions. 

Such  theory  is  not,  liowever,  applied  in  practice.  The  ten- 
dency of  the  modern  legislator  is  toward  an  almost  reckless  dis- 
regard of  constitutional  limitations.  He  seems  to  evince  a  will- 
ingness, not  only  to  destroy  personal  and  property  rights  up  to 
the  very  limits  marked  by  constitutional  prohibitions,  but  to 
pass  those  limitations,  regardless  of  their  scope.  If  they  happen 
to  present  an  obstacle  to  the  accomplishment  of  his  particular 
temporary  or  local  purpose,  he  shirks  the  responsibility  of 
gauging  legislation  by  the  rule  of  the  Constitution,  and  puts  that 
responsibility    upon  the  courts.    American  l^slators  seem  to 


regard  constitutional  limitations,  not  as  safeguards  to  be  cher- 
ished and  protected  by  law-makers  and  by  every  citizen,  but  as 
fortifications  of  an  enemy  inviting  the  attack  of  the  citizenship. 
From  such  an  attitude  follows  the  hostile  attitude  toward  the 
Judiciary,  because  tlie  courts  were  established  for  the  purpose, 
and  have  exercised  the  function,  of  maintaining  these  estal)- 
lished  safeguards  against  all  attacks  arising  fi*om  whatever 
source  and  from  whatever  motive. 

This  lawless  tendency  on  the  part  of  legislators  to  shirk  their 
duty  and  to  disregai'd  their  constitutional  powers  of  l^islaticm 
was  properly  rebuked  by  the  Federal  Supreme  Court,  when  it 
said  (Knoxmlle  \\  Water  Company,  212  U.  S.  1, 18)  : 

"The  courts  ought  not  to  bear  the  whole  burden  of  sav- 
ing property  from  confiscation,  though  they  will  not  l>e 
found  wanting  where  the  proof  is  clear.  The  legislature's 
and  subordinate  bodies,  to  whom  the  legislative  power  has 
been  delegated,  ought  to  do  their  part.  Our  social  system 
rests  largely  upon  the  sanctity  of  private  property,  and 
that  State  or  community  which  seeks  to  invade  it  will  soon 
discover  the  error  in  the  diasaster  which  follows." 

The  legislative  lawlessness  just  referred  to  is  but  the  result 
and  expression  of  a  larger  and  growing  hostility  to  constitu- 
tional restiuint.  The  essential  features  of  our  system  of  gov- 
ernment are  its  balances,  checks  and  restraints  upon  those  hav- 
ing the  powers  and  duties  of  its  administration.  It  is  a  govern- 
ment of  restraints.  It  is  a  form  of  government,  the  peculiar 
and  characteri.stic  merit  and  efficacy  of  which  arises  from  its 
established  and  enforcible  restraints.  Hostile  attacks,  for  the 
purpose  either  directly  or  indirectly  of  eliminating  sucli  re- 
straints, are,  therefore,  destructive  of  our  constitutional  iovm 
of  government, 

A  GOVERNMENT  BY  LAW 

The  permanence  of  the  constitutional  republic  under  which 
we  live,  and  of  which  your  great  State  is  a  comjwnent 
part,  has  been  vouchsafed  to  you,  to  us,  to  every  citizen  of 


this  Nation,  so  long  as  it  shall  be  maintained,  as  it  was  estab- 
lished and  intended  to  be  maintained,  a  government  by  law  as 
distinguished  from  a  mere  government  by  majorities — in  other 
words,  a  government  by  law  as  distinguished  from  a  mere  gov- 
ernment by  men. 

When  these  United  States  adopted  their  Federal  Constitu- 
tion, there  was  organized  a  system  of  government  for  the  peo- 
ple of  this  the  then  new  world,  which  w^as  the  product  of  ages 
of  experience  in  governmental  organization.  It  was  a  rev(»lt 
from  the  oppression  of  the  arbitrary  caprice  of  sovereign  con- 
trol. The  object  of  the  makers  of  our  Constitution  was,  so  far 
as  human  foresight  could  make  it  possible,  to  rid  the  people  of 
this  Republic  of  the  shackles  upon  the  individual  rights  of 
liberty  and  of  property  from  which  the  citizenship  of  other  gov- 
ernments, both  monarchial  and  democratic,  had  snflfered.  Their 
object  was,  not  only  to  create  a  "more  perfect  Union,"  but  to  es- 
tablish definite  rules  of  conduct  which,  in  the  administration  of 
the  government  and  in  its  relations  with  its  citizens,  should 
mark  the  limits  of  interference,  through  legislation  or  other 
means,  by  the  governing  power  with  the  established  individual 
rights  of  the  governed. 

As  against  the  oppression  of  unlimited,  or  insufficiently  lim- 
ited, exercise  of  the  arbitrary  will  of  a  monarchial  sovereign, 
it  established  a  government  by  and  for  the  people.  As  against 
the  oppression  of  any  temporary  controlling  faction,  through 
tile  arbitrary  whim  or  passion  of  temporary  majorities,  it  pro- 
tected the  individual  and  minorities  by  limitations  upon  the 
legislative  power,  expressly  protective  of  those  human  rights  of 
the  pursuit  of  happiness,  of  personal  liberty  and  of  private  prop- 
erty, the  preservation  of  which  has  been  the  primary  object  of 
every  democratic  system  of  government.  Our  government,  with 
its  co-ordinate,  but  separate,  departments  and  with  its  express 
written  limitations  upon  the  encroachments  of  the  sovereign 
power  upon  the  rights  of  the  citizen,  was  intended  as  a  protest 
and  as  a  protection  against  the  tyrannies,  both  of  monarchy  and 
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of  democracy,  which  had  characterized  other  governments  in 
the  world's  history. 

The  makers  of  our  Constitution  had  in  mind  the  evils  and  dis- 
asters suffered  under  former  unlimited  democracies,  quite  as 
much  as  they  had  in  mind  the  oppressive  interference  of  the 
government  of  George  III,  or  that  of  any  other  King  or  despot. 
Ours  was  to  be  a  government,  not  of  one  man  through  heriditary 
control,  nor  of  a  few  men,  nor,  without  restraint,  of  a  majority 
of  men  who  might,  through  enfranchisement,  control  the  elec- 
torate.    A*rbitrariness  of  control  was  to  be  eliminated.     It  was 
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not  to  be  either  a  government  by  man,  nor  a  government  by 
men.  It  was  intended  to  be,  and  its  success  has  followed  from 
the  fact  that  it  was  established,  a  government  by  law. 

The  power  of  every  department  of  this  government  must  be 
measured,  restricted  and  enforced  by  the  rule,  not  of  arbitrary 
caprice,  but  of  the  law.  In  the  establishment  of  a  written  para- 
mount and  fundamental  law,  in  the  form  of  the  Federal  Consti- 
tution, lies  the  distinguishing  feature  of  our  government  by 
law.  Except  as  it  shall  be  amended  in  accordance  with  an  en- 
lightened and  seasoned  public  opinion,  pronounced  only  after 
mature  deliberation  by  the  legislative  bodies  of  both  the  Na- 
tion and  of  the  several  States,  it  establishes  the  vxAe,  not  only 
for  the  Federal  Government,  but  for  the  government  of  each  of 
the  States,  by  which  the  powers  of  the  executive,  of  the  legisla- 
tive and  of  the  judicial  branches  of  the  government  shall  be 
measured.  No  executive,  legislative  or  judicial  oflScer  of  a  State, 
or  of  the  Nation,  can  be  qualified  to  enter  upon  the  duties  of  his 
office  except  by  a  solemn  oath  to  respect  that  fundamental  law. 
Great  powers  may  be  invested  in  the  executive  officers  of  a  State 
or  of  the  Nation,  but  they  can  never  be  made  to  transcend  in 
their  scope  the  express  limitations  of  the  written  paramount 
law.  The  Congress  and  the  several  State  Legislatures  have 
wide  discretion  in  the  enactment  of  statutory  law ;  but  all  stat- 
utes. Federal  and  State,  must  be  gauged  by  the  rule  of  the  Con- 
stitution. 


NECESSITY  OF  THE  JUDICIAL  FUNCTION 

Constitutional  limitations,  as  any  other  rules  of  conduct,  how- 
ever clearly  and  definitely  expressed,  are  intended  as  something 
more  than  mere  precepts  for  the  theorist  They  were  intended 
to  be  controlling  and  to  have  efficacy  by  practical  enforcement 
Saf^uards  against  any  danger  are  futile  without  adequate  pro- 
vision for  their  protection  against  attack.  A  rule  of  conduct, 
expressed  in  definite  but  in  general  terms,  becomes  a  "mere 
scrap  of  paper''  unless  some  means  be  established  to  apply  and 
to  enforce  that  rule  in  x^articular  ca^es.  Constitutional  pro- 
tection of  life,  liberty  and  property,  however  strongly  and 
definitely  expressed,  would  be  meaningless  without  an  es- 
tablished and  recognized  power  of  its  construction  and  enforce- 
ment in  particular  instancy. 

It  was  in  order  to  give  just  such  meaning  and  efficacy  to  our 
constitutional  safeguards  that  the  Judicial  Department  of  our 
governmental  system  with  its  peculiar  function  was  established. 
The  legislative  branch  was  to  enact  the  statutory  law.  The  exe- 
cutive branch  was  to  carry  it  into  effect  But  the  Judiciary  was 
to  apply  to  statutes  the  rule  of  the  Constitution  and  by  that 
rule  measure,  construe  and  limit  the  enforceability  of  statutory 
law.  It  was  through  the  Judicial  Department  that  was  to  be 
afforded  the  necessary  protection,  maintenance  and  enforce- 
ment of  constitutional  safeguards  to  individual  life,  liberty  and 
property. 

RESTRAINTS  BY  '^SCRAPS  OF  PAPBR^^ 

Why  is  it  that  the  nations  of  Europe  are  today  involved  in 
the  most  bloody  and  devastating  war  known  in  history?  Treat- 
ies, solemnly  and  deliberately  made,  expressed  in  terms  the 
rules  of  international  conduct  which,  as  a  part  of  the  funda- 
mental international  law,  were  binding  between  the  nations  of 
the  world.  They  comprised  restraints  expressly  defining  rights 
and  obligations,  and  limiting  powers  of  interference,  between 
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nations.     Such  restraints  upon  interference  with  recognized 
fundamental  rights  are  intended  to  protect  against  any  instance 
of  temporary  or  local  encroachment  inspired  by  the  selfishness, 
greed  or  caprice  of  any  party  to  the  comjmct    In  terms  they 
were  sufficient  for  that  purpose,  but  they  were  lacking  prac- 
tical efficacy.    And  why?    Why  was  it  that  these  fundamental 
restraints  could,  at  the  arbitrary  caprice  of  one  or  more  na- 
tions, become  mere  "scraixs  of  i)aper''?     It  was  for  the  very 
reason  that  there  -was  lacking  an  established  power  of  their 
construction  and  application  to  particular  instances.     There 
was  lacking  the  necessary  judicial  function  to  measure  a  par- 
ticular act  by  the  fundamental  rule  and  to  adjudicate  its  con- 
sistency or  its  repugnance  to  the  established  general  rules  of 
conduct.    It  was  such  absence  of  a  judicial  power  of  interfer- 
ence, of  construction  and  of  application  of  the  general  rules  to 
the  particular  case  which,  in  these  international  matters,  has 
made  those  rules  of  duty  and  of  restraint  useless  as  interna- 
tional safeguards  against  individual  or  national  caprice  and 
passion.    They  were  futile  to  prevent  outbreaks  of  international 
lawlessness. 

The  efficacy  of  the  national  constitutional  restraints,  estab- 
lished under  our  form  of  government,  to  protect  against  op- 
pression through  the  caprice  or  passion  of  individuals  and  of 
majorities,  was  safe-guarded  alone  by  the  establishment  of  the 
judicial  function,  as  now  administered  by  our  courta 

THE  LAWLESS  HOSTILITY  TO  RESTE.UNT 

It  follows  that  hostility  to  these  restraints  and  a  disposition 
to  violate  or  disregard  constitutional  limitations,  or  to  circum- 
vent or  to  eliminate  them  by  direct  or  indirect  methods,  are  but 
a  form  of  lawlessness,  because  they  originate  in  a  desire  to  elimi- 
nate the  characteristically  protective  features  of  our  form  of 
government.  We  have  seen  that  the  efficacy  of  our  constitu- 
tional democracy,  as  established  under  our  Federal  Constitu- 
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tiou,  lies,  not  merely  in  the  written  and  definite  safeguards  to 
the  life,  liberty  and  property  of  individuals,  but  in  the  estab- 
lishment of  an  eflfective  means  of  their  observation  and  enforce- 
ment, without  which  they  would  be  mere  precepts,  subject  to  the 
passion  and  caprice  of  majorities. 

Changes  in  the  fundamental  law  which  do  not  meet  sufficient 
appit)val  to  insure  modification  therein  by  the  established  law- 
ful process  of  amendment,  are  sought  to  be  affected  through 
violations  by  indirection — violations  promoted  by  a  lawless  at- 
titude toward  our  institutions  encouraging  unlawful  subterfuges 
subversive  of  the  fundamental  law.  Therefore,  we  find  that 
those  impatient  of  lawful  restraint  make  their  first  attack  upon 
the  institution  which  was  established  to  protect  and  enforce 
the  restraints  intended  by  constitutional  safeguards.  They  at- 
tack first  that  institution  which  is  the  keystone  of  our  consti- 
tutional government — the  Judicial  Department.  They  seek,  by 
various  and  devious  methods,  to  wrest  from  the  Judiciary  of  the 
States  and  of  the  Nation  the  constitutional  function  of  meas- 
uring l^slation  by  the  rule  of  the  Constitution  and,  by  judicial 
I'eview^,  of  distinguishing  between  statutory  provisions  which 
are  constitutionally  enforceable  and  those  which  are  not. 

THE  JUDICIAL  RECALL  A  LAWLESS  PROPOSITION. 

It  goes  without  saying  that  a  judge  must  be  independent  of 
control  or  retaliation  by  the  makers  of  a  statute,  in  order  that 
his  construction,  and  judgment  as  to  the  validity  thereof,  may 
protect  litigants  in  the  courts  from  confiscation  by  statute  of 
their  personal  and  property  rights.  The  established  judicial 
function  cannot  be  effectively  performed  by  a  judge  who  is  sul)- 
ject  to  the  arbitrary  recall  of  the  electors  of  his  State  or  Dis- 
trict. His  freedom  of  judgment  once  taken  away,  his  indepen- 
dence once  destroyed,  he  becomes  the  mere  agent  or  spokesman 
of  temporarj-  majorities,  even  of  the  lawless  tendency  which 
may  prevail  at  any  particular  period  or  in  any  particular  lo- 
cality.   Making  him  subject  to  the  arbitrary  recall  leaves  to  him 
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a  judicial  function  only  in  name.  Its  essence  and  reality  are 
gone.  At  the  same  time  disappears  the  independence,  not  only 
of  the  Bench  of  which  he  is  a  part,  but  of  the  entire  Judicial  De- 
partment The  Judiciary  becomes  merely  a  servile  tool  of  popu- 
lar passion  and  of  the  arbitrary  caprice  of  temporary  and  local 
majorities,  instead  of  a  means  of  protection  and  enforcement, 
for  the  benefit  of  the  entire  citizenship,  of  the  saf^uards  estab- 
lished to  prevent  the  oppression  of  popular  caprice  and  passion. 
The  Recall  of  Judges  is  a  lawless  proposition,  because  it  is  a 
direct  attack  upon  the  independence  of  the  judge,  and,  therefore, 
an  indirect  attack  upon  the  judicial  function  and  upon  the  con- 
stitutional saf^uards  intended  to  be  protected  by  its  exercise. 

The  Recall  of  Judicial  Decisions  is  a  still  more  lawless  projK)- 
sition,  because  it  is  more  directly  subversive  of  the  judicial 
function  and,  therefore,  still  more  destructive  of  constitutional 
safeguards.  The  Decision  Recall  deprives  the  Judicial  Depart- 
ment directly  of  its  judicial  function  and  turns  over  to  a  tem- 
porary and  local  majority,  whose  influence  has  compelled  the 
enactment  of  a  statute,  also  the  power  to  compel  its  enforce- 
ment regardless  of  constitutional  considerationa  It  gives  to 
such  majority  the  power  to  annul,  as  to  any  particular  case, 
the  protective  provisions  of  the  CJonstitution.  Worse  than  that, 
it  allows  an  arbitrary,  temporary  and  perhaps  local  susi)ension 
of  constitutional  protection  and  allows  the  electorate  ai*bi- 
trarily  to  enforce  a  constitutional  safeguard  at  one  time  and 
place  as  applied  to  a  litigated  case,  and,  as  to  another  similar 
case,  to  withhold  the  protection  of  the  same  safeguard  which, 
under  the  Constitution,  was  intended  to  be  applied  and  enforced 
equally  as  to  all.  The  Decision  Recall  destroys  all  equality,  con- 
sistency and  efficacy  in  the  enforcement  of  constitutional  pro- 
tection. 

THE  COLORADO  EXAMPLE 

The  best  illustration  of  the  real  significance  of  the  Decision 
Recall  is  the  CJolorado  example. 
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Under  the  recent  Colorado  amendment  a  supreme  court  de- 
cision declaring  unconstitutional  any  State  statute  may  be  made 
ineffective  by  a  majority  of  the  votes  cast  by  State  electors  at  a 
referendum  election  held  to  pass  upon  the  decision  complained 
of.  If  the  decision  applies  to  certain  city,  or  city  and  county, 
chai'ter  provisions,  the  decision  may  be  recalled  by  a  majority 
of  the  votes  cast  by  electors  of  the  municipality  in  question  at 
a  referendum  election  held  to  paBs  upon  such  decision.  Thus, 
under  the  Judicial  Decision  Recall  in  Colorado,  if  a  city  charter 
provision  is  found  to  have  the  effect  to  take  private  property 
without  compensation,  or  to  impair  the  obligation  of  contracts, 
even  in  a  case  in  which  the  city  itself  is  party,  and  the  court  for 
that  reason  declares  the  charter  provision  unenforceable,  nev- 
ertheless, a  majority  of  those  voting  at  a  city  election  called  to 
pajss  upon  such  decision  may,  arbitrarily,  decide  the  question  as 
to  whether  the  decision  shall  be  enforced  or  not.  This  means 
that  those  citizens  who  attend  such  referendum  election  may, 
by  a  majority  vote  of  those  present,  decide  whether  in  the  par- 
ticular case  in  question  the  constitutional  safeguards  protect- 
ing rights  of  property  or  of  contract  shall  or  shall  not  be  en- 
forced; and  this,  too,  either  in  favor  of  or  against  the  city  it- 
self. A  city  might  decide  one  way  one  day  and  another  way 
another  day  with  reference  to  the  same  provision.  One  city 
might  decide  one  way  and  at  the  same  time  another  city  another 
way  with  reference  to  the  sajne  provision. 

Now,  what  do  you  think  of  the  wisdom  or  sanity  of  these  pseu- 
do-reformers who  pretend  to  view  such  processes  of  juggling 
with  constitutional  safeguards  as  merely  ^^progressive"  methods, 
as  merely  "a  new  method  of  constitutional  amendment  by  pop- 
ular vote"? 

It  is  obvious  that  in  Colorado  there  is  established  a  local 
option  with  reference  to  the  susi>ension  or  application  of  con- 
stitutional safeguards.  The  actual  result  there  is  a  reductio  ad 
ahsurdum  of  the  decision  recall  argument. 
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THE  SOURCES  OF  LAWLESSNESS 


The  lawless  and  subversive  character  of  the  Judicial  Recall 
is  demonstrated  l>v  the  fact  that  its  advocates  are  avowedly 
hostile  to  constitutional  i-estraint  They  are  hostile  to  the  very 
restraints  which  are  the  peculiarly  protective  features  of  our 
form  of  government  They  would  break  down  the  protection 
wiiich  is  intended  by  the  fundamental  law.  These  advocates 
comprise  many  and  different  classes  of  people,  but  in  every  in- 
stance the  Judicial  Recall  advocate  is  an  exponent  of  lawless- 
ness and  of  the  most  pernicious  sort  of  lawlessness  by  which 
the  stability  of  our  free  institutions  is  threatened.  This  is  true, 
wliether  lie  appeal's  in  the  form  of  an  Ex-President,  chafing  not 
only  under  political  restraint,  but  under  any  restraint,  and  pai'- 
ticularly  under  constitutional  restraint,  or  whether  it  be  the 
Anarchist,  speaking  on  the  street  comer  under  the  red  flag, 
villifying  the  Nation's  magistrates,  inciting  contempt  for  the 
Constitution  and  exhorting  his  hearers  to  smash  the  govem- 
m(*nt  by  a  defiance  of  its  courts  and  of  its  magistrates,  and,  if 
necessary,  by  the  bombs  of  the  dynamiter.  In  varying  degrees 
they  all  belong  to  the^same  class,  for  their  hands  are  all  against 
government  by  law  and,  at  the  same  time  that  they  inveigh 
against  the  courts,  they  urge,  as  the  most  promising  means  of 
destruction  of  our  Constitution  and  its  safeguards,  the  estab- 
lishment of  the  Judicial  Recall. 

I  do  not  intend  to  denominate  every  Judicial  Recall  advocate 
either  a  Socialist  or  an  Anarchist,  nor  to  brand  him  in  everv 
instance  as  an  avowed  enemy  of  our  constitutional  government. 
It  is  a  fact,  however,  that  every  advocate  of  the  Judicial  Recall 
is  necessarily,  no  matter  how  conscientious  he  may  be,  an 
ally  of  lawlessness  against  our  fundamental  law.  He  stands 
as  supporter  and  promoter  of  that  which  is  the  most  efficient  in- 
strument of  the  disruption  of  our  constitutional  srovernment  bv 
law. 
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THE  INSTRUMENT  OF  SOCIALISM 


It  is  difficult  to  define  a  Socialist.  The  political  and  social 
creeds  of  Socialism  are  varying  and  sometimes  contradictory. 
There  are  Socialists  and  Socialists.  There  are  many  who 
would  repudiate  Socialism  as  such  but  who,  nevertheless,  are, 
in  eflfect,  among  its  promoters.  There  are  certain  dogmas  of 
Socialism  which  are  destructive  of  government,  and  among  them 
are  certain  doctrines  which  are  palpably  repugnant  to  our  con- 
stitutional form  of  government. 

Socialism  preaches  that  the  ownership  and  control  of  prop- 
erty by  individuals,  admitting  of  accumulations  by  thrift  and 
industry,  is  an  institution  developed  in  derogation  of  the  rights 
of  the  i)eople  as  a  whole.  Eights  of  private  property  are  rights 
which  have  been  "stolen''  from  the  people.  Again,  it  is  a  part 
of  the  Socialist  creed,  that  the  power  and  authority  exercised 
under  our  government,  by  which  the  rights  of  private  property 
are  protected  against  encroachment  by  the  individual  or  by  the 
sovereign  people  itself,  are  also  in  derogation  of  the  rights  of 
the  people  as  a  whole.  To  Socialism  this  government  "for  the 
people  and  by  the  i>eople''  means  that  any  majority  at  any  time 
and  place  may  work  its  will  unrestrained,  and  may  confiscate 
for  the  use  of  the  people  as  a  whole  any  or  all  private  property 
rights.  The  protective  function  of  the  courts,  to  determine 
whether  a  statute  invad<^  private  property  rights,  whether  it 
is  confiscatory  and  unconstitutional,  is,  to  Socialism,  a  function 
which  has  been  "usurped*'  or  "stolen"  by  the  courts  from  the 
people  as  a  whole. 

Therefore,  the  Socialist  argues,  the  right  of  private  proi>erty 
and  the  established  power  of  its  protection  under  the  law  are 
a  right  and  a  power  which  neither  any  citizen  nor  the  entire 
citizenship  is  under  any  obligation  to  respect.  The  first  object 
of  Socialism  is  to  destroy  the  established  rights  of  liberty  and 
property  under  the  law.  The  means  of  such  destruction,  which 
he  advocates,  is  the  destruction  of  the  present  judicial  function 
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of  enforciug  the  constitutional  safeguards  established  for  the 
protection  of  those  rights. 

The  forces  of  Socialism,  therefore,  are  directed  against  our 
Constitution,  and  its  essentially  protective  features.  It  is 
significant,  therefore,  that  the  modem  advocacy  of  the  Judicial 
Recall  measures  first  sprang  from  Socialism.  The  Socialist-La- 
bor Pai'ty  was  the  first  political  party  in  America  to  demand 
the  Recall.  The  Judicial  Recall  measures  were  first  put  for- 
^\'ard  by  the  Socialists  as  the  best  possible  instrumente  of  ac- 
complishing the  destruction  of  protection  to  private  property 
rights  and,  therefore,  of  the  property  rights  themselves.  The 
leading  organ  of  Socialism  in  this  country — "The  Appeal  to 
(T) Reason"  refers  to  the  Judicial  Recall  as: 

"The  means  whereby  the  people  will  be  enabled  to  in- 
augurate Socialism,  and  after  that  is  done  they  may  secure 
democracy  in  industry." 

Contempt  for  the  Constitution  and  for  the  Judiciary  consti- 
tutes the  main  teachings  of  Socialism.  The  platform  of  the  Na- 
tional Socialist  Party,  beside  the  Recall  plank,  urges  the  abo- 
lition of  the  powers  of  the  courts  to  declare  statutes  unconsti- 
tutional and  refers  to  that  power  as  one  which  has  been 
"usurped."  Then,  referring  to  these  measures — that  is  the  Re- 
call and  the  destruction  of  the  judicial  function — ^the  same  plat- 
form savs  that: 

"they  are  but  a  preparation  of  the  workers  to  seize  the 
whole  powers  of  government  in  order  that  they  may  there- 
by lay  hold  of  the  whole  system  of  socialized  industry  and 
thus  come  to  their  rightful  inheritance." 

Keep  these  facts  in  mind  when  you  are  told  by  others,  who 
know  or  ought  to  know  better,  that  the  powers  exercised  by 
our  cf>urts  have  been  "arrogated"  to  or  "usurped"  by  the  courts 
themselves ;  and  when  you  are  urged  to  wrest  from  the  courts 
their  chief  functions  and  to  turn  over  to  majorities  the  direct 
control  of  judges  or  the  direct  adjudication  of  constitutional 
questions. 
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Can  it  be  disputed  that,  however  respectful  of  our  institutioDfi 
and  however  conscientious  in  his  beliefs,  any  citizen,  who  ad- 
vocates or  votes  for  the  Judicial  BecaJl  measures,  thereby  be- 
comes, in  effect,  an  ally  of  Socialism? 

THE  SOCIALIST  CONTEMPT  OF   OUR  CONSTITUTION 

It  is  most  significant,  that  the  advocacy  of  Judicial  Recall  is 
almost  invariably  accompanied  by  expressions  of  derision  and 
even  of  contempt  for  the  institutions  of  our  government  which 
have  been  established  in  its  administration  under  the  Consti- 
tution. The  Judicial  Recall  advocate,  when  forced  to  an  analy- 
sis of  his  position,  is  compelled  to  admit  that  the  measures  for 
which  he  stands  are  repugnant  to  constitutional  protection.  He 
has  to  admit  that  his  position  involves  an  attack  upon  our  form 
of  government  He  can  no  longer  i)ose  as  one  who  supports  our 
Constitution.  He  is  forced  to  base  his  proposal  upon  the  claim 
that  our  Constitution  is  vitally  defective  and  that  it  is  defective 
in  respect  of  the  very  protective  provisions,  to  establish  which 
was  the  primary  purpose  of  its  adoption.  He  must  demonstrate 
as  his  first  premise  that  we  should  not  have  established  a  gov- 
ernment by  law,  but  that  should  have  been  merely  a  govern- 
ment by  men,  without  restraint  upon  the  legislative  i>ower  of 
the  people.  Further,  he  must  demonstrate  that  there  should 
be  no  established  means  of  enforcing  constitutional  safeguards, 
and  that,  therefore,  the  Judiciary  should  be  shorn  of  its  power, 
and  that  judges  and  their  judgments  should  be  subjected  to  the 
control  of  popular  majorities.  The  day  is  past  when  the  judicial 
recall  advocate  can  satisfy  his  audiences  by  dwelling  upon  in- 
stances of  unjust  or  unequal  administration  of  law,  which  must 
occur  under  any  system  of  government  administered  by  fallible 
human  beings,  and  then  jump  to  the  conclusion  that  the  Recall 
is  a  sure  panacea  for  all  such  evils. 

The  American  people  have  reached  that  stage  of  enlighten- 
ment upon  this  question  that  they  now  generally  recognize  the 
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fact  that  the  Judicial  Recall  is  repugnant  to  the  essential  fea- 
tures of  our  form  of  government  and  that  its  adoption  means, 
in  essence,  a  change  in  our  form  of  government,  that  it  means 
the  turning  over  to  temporary  and  local  majorities  the  power  to 
determine  whether,  in  any  particular  case,  a  statute  shall  be 
allowed  to  work  out  a  confiscation  of  private  property  or  a  de- 
privation of  the  individual  rights  of  liberty.  The  larger  part  of 
the  American  citizenship,  when  confronted  with  this  choice  be- 
tween our  present  system  and  that  which  is  proposed  by  the 
Judicial  Recall,  has  shrunk  before  the  incontravertible  fact  that 
the  proposed  change  is  retrogressive,  that  it  eliminates  those 
safeguards  which  are  necessary  against  the  oppression  and,  in- 
deed, tyranny  of  unrestrained  arbitrary  popular  control.  It  is 
recognized  that  the  Judicial  Recall  proposes  to  establish  the 
very  uncertainties,  inequalities  and,  therefore,  the  opportuni- 
ties for  oppression  of  the  individual  and  of  minorities  in  re- 
spect of  their  jyersonal  and  property  rights,  against  which  it 
was  the  wise  and  deliberate  purpose  of  the  makers  of  our  Ck>n- 
stitution  to  saf^uard. 

If  any  of  you  are  still  inclined  to  favor  these  subversive  meas- 
ures, let  me  further  remind  you  of  the  company  in  which  you 
will  find  vourselves. 


THE  SOCIALIST  VIEW   OF  THE  FEDERAL  CONSTITUTION — PEARSONS 

MAGAZINE 

The  Socialist  view  of  our  Federal  Constitution  may  be  as- 
sumed to  be  authentically  presented  by  a  recognized  Socialist 
who  contributes  to  a  certain  American  monthly  magazine,  w^hich, 
before  its  period  of  decadence,  had  some  elements  of  respecta- 
bility. Some  of  you  may  remember,  even  in  these  days  of  its 
obscurity,  a  monthly  periodical  known  as  "Pearson\s  Magazine." 
Within  the  past  three  years  this  magazine  has  been  exploiting 
in  its  columns  such  unwarranted  and  dastardly  attacks  upon 
our  Federal  Constitution  that  it  has  thereby  sufficiently  dem- 
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oustrated  its  right  to  the  boast  once  flaunted  upon  its  cover 
page  that  it  prints  stuff  "that  others  dare  not  print."  Even 
in  this  day  of  sensation  mongers  it  is  probably  true  that  no 
other  publication  would  have  had  the  effrontery  to  violate  truth, 
to  shock  all  sense  of  decency,  to  the  extent  that  this  magazine 
has  done.  It  ridicules  the  term  "patriot  fathers"  as  applied  to 
the  framers  of  our  Constitution.  It  brands  them  as  "grafters" 
who  initiated  and  carried  through  a  change  in  our  gystem  of 
government  and  framed  and  established  a  constitution,  upon 
a  plan  which  "was  never  meant  to  bring  about  rule  by  the 
people,"  but  which  was  adroitly  put  together  and  the  adoption 
of  which  was  surreptitiously  and  deceitfully  procured  all  for 
the  sole  purpose  "to  enhance  the  value  of  their  own  property 
holdings  and  to  tighten  and  increase  the  burden  of  the  shackles 
which  theretofore  existed  upon  the  liberty  of  the  common  peo- 
ple." 

The  Constitution  of  the  United  States,  it  says,  was  made  for 
the  people  "in  the  same  sense  that  sheep  shears  are  made  for 
sheep.  The  gentlemen  who  made  the  Constitution  had  sheep  to 
shear."  This  is  the  view  presented  by  a  1913  American  Jour- 
nal, and  in  support  of  its  propositions  it  indulges  in  a  mess 
of  misinformation  and  of  garbled  and  distorted  citations  from 
authorities. 

To  such  an  extent  has  this  periodical  joined  the  forces  of 
the  Socialist  propaganda  that  the  reprints  of  its  articles,  re- 
viling the  Federal  Constitution  and  its  makers  and  expounders, 
have  become  religious  tracts  and  textbooks  of  enormous  circu- 
lation in  Socialist  circles.  The  unfortunate  feature  of  this  So- 
cialist propaganda  is,  that  these  vitrolic  pamphlets,  copyright- 
ed, sold,  and  distributed  by  the  publishers  of  Pearson's  Maga- 
zine, have  had,  and  are  still  having,  a  poisonous  effect  upon  the 
minds  of  many  editors,  magazine  writers,  newspaper  men,  and 
citizens  generally,  who  are  misled  by  these  instruments  of  error. 
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THE  CLIMAX  OP  SOCUUST  DEFAMATION 

Not  content  with  reviling  the  Constitution  and  its  makers, 
the  SocialiHt  goes  to  the  extreme  of  defaming  the  signers  of  the 
Declaration  of  Independence  and  the  instrument  itself  which 
declared  the  separation  of  this  Nation  from  the  tyranny  of  mon- 
archy. In  a  "patriotic  edition^'  of  the  Socialist  organ,  "Age  of 
Reason/'  published  at  Dallas,  Tex. — its  last  July  number — it  is 
declared  that  the  patriots  of  the  Revolution,  when  they  returned 
home  from  their  battles — 

"found  that  the  thieves  of  America  had  written  this  docu- 
ment to  fool  the  workers  with,  ♦  ♦  *  They  were  then  com- 
pelled to  go  to  this  robber-creditor  class  (who  had  written 
the  beautiful  document  above  referred  to)  for  supplies  to 
make  a  crop.  These  liberty-loving  thieves  were  also  the 
lawmakers — the  makers  of  the  laws  they  had  passed  to  im- 
prison men  for  debt.  *  *  *  Could  the  demons  of  hell  hatch 
a  more  damnable  plot  against  the  working  class?  ♦  ♦  ♦ 
Just  a  few  men  have  the  right  to  make  the  laws,  hence  they 
make  the  laws  so  that  just  a  few  men  can  own  the  prop- 
erty. ♦  ♦  ♦  They  framed  this  document  so  that  it  would 
arouse  the  ire  of  the  working  class  and  cause  them  to  rise 
up  and  drive  the  British  out  of  this  country,  and  give  to 
this  bunch  of  American  capitalists  the  right  to  make  the 
laws  so  that  they  could  take  the  place  of  the  English  capi- 
talists and  rob  the  working  class,'' 

And  more  of  the  same  twaddle,  ad  rumseam, 

"everybody's'^  should  be  nobody's 

Another  unscrupulous  and  despicable  contributor  presented 
some  time  ago  in  another  magazine  ( "Everybody's'' — it  should 
be  nobody's)  a  venomous  attack  upon  the  judiciary  in  which  he 
traduced  individual  judges,  maligned  the  courts,  and  calumniat- 
ed the  entire  judicial  department  by  false  statements,  by  subtle 
innuendos,  which  undoubtedly  brought  conviction  to  the  gen- 
eral mass  of  unthinking  readers,  but  which  to  discriminating 
pei*sons  brought  only  the  reaction  of  an  intense  shock  to  their 
sense  of  decency. 
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ALLIK8  OP  SOCIALISM 


The  repudiation  by  the  American  Electorate  of  these  once  so- 
called  progressive  meafiuree  seems  to  be  assured  through  an 
apparently  returning  sanity  of  the  citizen  voter.  The  epidemic 
of  radicalism,  which,  up  to  a  few  weeks  ago,  seemed  increasingly 
current,  is  subsiding.  Even  the  press-bureau  of  Oyster  Bay 
now  reflects  a  silence  upon  this  question,  which  is  more  eloquent 
than  words  ever  spoken.  Apparently  we  are  having  now  more 
and  more  the  expression  of  deliberate  thought,  in  place  of  the 
hue  and  cry  of  those  restless  and  impatient  of  restraint.  Views 
are  now  discredited,  which  before  seemed  to  have  preponderant 
influence. 

It  was  only  a  short  time  ago  tliat  an  Ex-President  of  this 
country,  while  on  a  journey  among  the  South  American  coun- 
tries, showed  himself  so  much  out  of  touch  with  the  growing 
enlightenment  of  this  Nation  upon  this  question  that  he  in- 
dulged in  muckraking  our  Constitution  and  our  Judicial  sys- 
tem before  the  citizens  of  the  South  American  Republics,  whose 
governments  are  modeled  upon  our  o\^ti.  He  placed  our  consti- 
tutional system  of  government  before  them  as  defective  and  held 
up  the  prime  function  of  our  courts  as  i)erformed  only  through 
usurpation  of  judicial  power. 

Roosevelt  allied  himself  with  the  Socialists  when  he  stated, 
at  Buenos  Ayres,  that  for  more  than  thirty  years  the  courts  of 
this  country  have  exercised  their  powers  with  ^'inexcusable  and 
reckless  wantonness  on  behalf  of  privilege"  and  against  the  in- 
terests of  the  people,  and  when  he  stated  that  the  established 
judicial  function  of  enforcing  constitutional  safeguards  was  a 
function  which  had  been  "arrogated''  to  and  "usurped''  by  the 
courts  themselvea  He  was  then,  in  effect,  preaching  Socialism, 
for  this  is  precisely  the  ground  and  manner  of  attack  made  by 
the  Socialists  upon  the  government  which  they  would  destroy. 
What  is  more  significant,  the  instruments  of  destruction  which 
they  advocate  as  the  most  efficient  to  accomplish  this  end  are 
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precisely  the  same  Judicial-Kecall  mea*sures  that  have  been 
urged  by  Roosevelt. 

Claiming  himself  to  have  invented  or  discovered  the  Decis- 
ion Recall,  which  is  more  directly  destructive  of  constitutional 
government  than  even  the  Recall  of  Judges,  he  ignores  or  sup- 
presses the  fact  that  "My  Remedy"  was  discredited  and  cast 
out  by  the  Australian  Constitutional  Convention  fifteen  years 
ago.  At  the  same  time  that  the  enlightened  and  progressive 
people  of  an  entire  continent  adopted  a  Constitution  modeled 
upon  that  of  this  country ;  by  unanimous  vote  of  their  represen- 
tatives in  their  Constitutional  Convention,  they  rejected  the 
Judicial  Decision  Recall  as  repugnajit  to,  indeed  as  automati- 
cally destructive  of,  a  constitutional  form  of  government. 

A  JUDICIAL  PERVERT 

The  extent  to  which  some  prominent  citizens,  otherwise  ap- 
parently of  mental  balance,  have  become,  for  a  time,  obsessed 
with  the  Judicial  Recall  fallacy,  only  shows  the  seductive  and 
all-pervading  influence  of  the  enticing  arguments  sometimes 
made  in  its  support.  Every  community  and  every  profession 
and  calling  display  individual  instances  of  eccentricity  and  of 
adherence  to  vagaries.  A  Harvard  Professor  of  great  learning, 
indeed  a  world-wide  authority  in  history,  has  defended  the  Ju- 
dicial-Decision Recall  in  a  thesis  in  support  of  "Government  by 
Men.''  Dean  Lewis,  of  the  Pennsylvania  State  University  Law 
Scliool,  has  been  the  chief  active  apologist  of  the  legal  profes- 
sion for  the  Decision-Recall  as  formerly  advocated  by  Roose- 
velt. 

It  remained  for  one  of  tlie  oldest  States  in  the  Union,  with 
an  enlightened  and  conservative  citizenship  and  with  a  State 
Judiciary  and  Bar  of  the  highest  standing,  to  have  the  Chief 
Justice  of  its  own  Supreme  Court  shock  the  sensibilities  of  its 
citizens  and  those  of  the  entire  Nation  by  persistent  attacks 
upon  the  fundamental  law  under  which  we  live.    No  Socialist 
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doctrinaire  has  made  more  malignant  and  unjustifiable  attacks 
upon  our  Constitution  and  upon  its  makers  and  its  expounders 
than  those  made  by  Chief  Justice  Walter  Clark,  of  the  Supreme 
Court  of  North  Carolina,  in  his  Cooper  Union  address  at  New 
York  last  January.  He  views  the  making  of  our  Constitution 
and  the  administration  of  our  government  under  it  as  the  work 
of  "exploiters."  All  the  evils,  governmental,  industrial  and  so- 
cial, from  which  our  people  have  suffered,  are  the  results  of  op^ 
pression  of  an  exploiting  government  upon  its  "exploited''  citi- 
zens. 

The  Constitutional  Convention  at  Philadelphia  in  1787  as- 
sembled, he  says,  only  "for  the  nominal  purpose"  of  creating  bet- 
ter business  and  commercial  relations  between  the  States  and 
to  supply  the  need  of  a  stronger  Union,    In  default  of  the  trust 
imposed  upon  them,  and  using  the  pressing  necessities  only  as  a 
pretext  for  their  selfish  ends,  the  framers  of  our  Constitution 
shaped  that  instrument  "with  sublime  audacity,''  as  he  says, 
with  the  very  intention  and  with  the  very  result  that  the  "reac- 
tionary" "exploiters"  of  an  oppressed  people  then  took  and 
have  since  maintained  control  of  our  Government.    As  "the  al- 
lied vested  interests"  then  intentionally  made  the  Federal  Con- 
stitution an  instrument  of  oppression  and  injustice,  so  they 
next,  by  various  means,  persuaded  the  different  States  to  its 
adoption.    The  same  "vested  interests"  afterwards  procured,  to 
be  stolen  or  "usurped"  from  the  people,  the  power,  never  in- 
tended for  the  courts,  of  the  judiciary  to  declare  invalid  and 
unenforceable  statutes  repugnant  to  the  express  prohibitions  of 
the  Constitution.    This  was  a  further  grasp  of  power  by  the  de- 
signing "exploiters"  in  control.    More  than  that,  the  courts  of 
the  land,  he  asserts,  have  become,  by  usurpation,  the  arbitrary, 
capricious,  and  oppressive  rulers  of  the  people.    The  fourteenth 
amendment  "means  anything  and  everything  that  the  judges  see 
fit."     The  decisions  .of  the  Federal  Supreme  Court  have  been 
subtle  perversions  of  the  law  and  the  reasonings  of  those  decis- 
ions are  mere  instances  of  "sardonic  irony"  and  of  "adding  in- 
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suit  to  injury/' 

This  chief  justice  reechoes  the  Socialist  cry  when  he  says, 

referring  to  the  discontent  prevailing  among  certain  classes  of 

citizens : 

"The  progressive  and  humanitarian  measures  necessary 
to  the  betterment  of  their  condition  are  almost  invariably 
negatived  by  the  courts,  whose  sympathies  are  with  the 
propertied  class  and  vested  rights.'' 

Translated,  this  means  that  our  courts  have  enforced  the  ex- 
press constitutional  safeguards  against  property  confiscation, 
despite  the  lawless  attacks  of  Socialism  and  of  thoee  who,  like 
Clark,  are  the  allies  of  Socialism. 

To  overturn  this  "government  by  judges" — Si  government 
which  is  "very  largely  a  plutocracy" — ^he  would  leave  the  ad- 
judication of  such  questions  to  a  referendum  ballot  through  the 
recall  of  judicial  decisions  or  would  deprive  the  courts  entirely 
of  their  power  of  declaring  statutes  unconstitutional. 

If  the  holding  up,  before  the  people  of  our  Nation,  of  our  Con- 
stitution and  our  American  form  of  government  to  the  derision 
and  contempt  of  its  citizens  is  promotive  of  better  citizenship, 
then  "better  citizenship"  means  the  citizenship  of  Socialism ;  it 
means  the  rule  of  the  dynamiter.  Justice  Clark's  address  would 
make  an  orthodox  chapter  in  the  creed  of  the  socialists,  or  a 
consistent  editorial  in  their  organ,  "The  Appeal  to  Reason,"  or 
in  the  anarchist  organ,  "Mother  Earth."  You  will  note  that 
Chief  Justice  Clark  shows  more  familiarity  and  more  sympathy 
with  the  propaganda  of  socialism  than  he  does  with  the  Fed- 
eral Constitution  or  with  the  decisions  of  the  Federal  Supreme 
Court, 

Judge  Clark's  assaults  upon  our  Constitution  and  upon  the 
Judiciary  of  the  Natron,  and  his  advocacy  of  the  Judicial  Recall, 
have  been  and  are,  as  I  know,  offensive  to  the  Press,  to  the 
Bench,  to  the  Bar  and  to  the  citizens  of  his  State.  They  are, 
also  a  shock  to  the  sense  of  decency  of  the  entire  Nation.  I  have 
referred  to  the  views  of  this  muckraier  of  our  institutions  to 
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illustrate  again  the  maJignant  and  hostile  sources  from  which 
spring  the  advocacy  of  Judicial  Recall.  The  deliberate  presen- 
tation of  the  Judicial  Recall  measures  is  necessarily  based  up- 
on the  claim  that  our  Constitution  and  our  system  of  govern- 
ment is  essentially  wrong  and  that,  therefore,  it  must  be  sub- 
jected to  drastic  change. 

The  object  sought  to  be  accomplished  by  the  Judicial  Recall 
is  lawless  indulgence  in  disregard  of  constitutional  restraint 
It  is  lawless  because  it  is  violative  and  subversive  of  the  funda- 
mental law  and  of  the  protection  intended  thereby  to  be  af- 
forded to  the  individual  rights  of  liberty  and  of  property.  The 
instrument  proposed  for  the  accomplishment  of  this  lawless 
object  is  the  Judicial  Recall.  The  Judicial  Recall  is,  therefore, 
an  instrument  conceived  in  lawlessness  for  the  accomplishment 
of  fundamentally  lawless  purposes. 

THE  JUDICIAL  FUNCTION  THE  BULVS^ARK  OF  LIBBBTY 

I  shall  not  now  attempt  to  answer  in  detail  the  claim,  which 
is  the  basis  of  attacks  upon  the  judicial  function,  that  the  power 
of  the  courts  to  jmiss  upon  the  constitutionality  of  statutes  is 
a  i)ower  which  has  been  "usurped"  from  the  people.  This  pecu- 
liar judicial  function  has  been  confirmed  by  precedent  after  pre- 
cedent until  it  has  become  a  part  of  our  constitutional  system 
of  government  It  is  recognized  by  masters  of  the  Science  of 
Government  as  the  very  keystone  of  our  constitutional  system 
and  as  the  very  bulwark  of  liberty.  In  fact,  it  was  so  regarded 
and  so  intended  by  the  makers  of  our  Constitution,  as  was  shown 
by  Chief  Justice  Marshall  in  the  early  case  of  Marbury  v.  iladi- 
son  ( 1  Cranch  137 )  in  which,  Chancellor  Kent  declares, 

"the  power  and  duty  of  the  Judiciary  to  disregard  an 
unconstitutional  Act  of  Congress  or  of  any  state  legisla- 
ture were  declared  in  an  argument  approaching  to  the  pre- 
cision and  certainty  of  a  mathematical  demonstration." 

It  was  on  the  strength  of  this  view  of  the  judicial  function 
that  the  States  were  urged  to  and  consented  to  the  adoption  of 
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the  Constitution.  The  First  Congress,  under  the  new  constitu- 
tional governnient,  confirmed  this  view  by  providing  for  a  review 
by  the  Federal  Supreme  Court  of  the  decisions  of  the  State 
courts  wherein  was  drawn  the  question  of  the  validity  of  State 
statutes  or  any  exercise  of  State  authority  on  the  ground  of 
repugnance  to  the  Constitution,  treaties  or  law8  of  the  Unit- 
ed States.  This  statute  was  passed  immediately  upon  the  adop- 
tion of  the  Constitution  and  fourteen  years  before  Marshall's 
demonstration  that  the  question  of  the  repugnance  of  a  statute 
to  constitutional  prohibitions  is  a  judicial  question,  the  determi- 
nation of  which  belongs  under  the  Constitution  to  the  courts. 

The  claim  of  usurpation  is  simply  an  expression  of  lawless 
hostility  to  fundamental  law. 

The  establishment  and  maintenance  of  this  judicial  function 
vouclisafe  in  the  only  way  possible,  the  effectiveness  of  the  pro- 
tection promised  by  the  Constitution  to  the  liberty  of  person  and 
of  property. 

It  was  this  establishment  of  effective  protection,  not 
merely  theoretical  protection,  of  the  individual  and  of  the  mi- 
nority against  the  arbitrary  caprice  and  oppression  of  local  or 
temporary  majorities,  that  has  made  stability,  efficiency,  secur- 
ity of  life,  liberty,  and  property  of  pereons  and  of  minorities, 
prosperity  and  enlightenment  of  its  citizens,  the  characteristic 
features  of  the  Government  of  this,  the  greatest  Republic  in  the 
world's  history.  It  is  these  scientific,  practical,  and  effective 
features  of  our  system  of  government  which  have  made  it  the 
model  for  all  modern  governmental  reorganizations  and  have 
made  our  Constitution  and  the  government  administered  under 
it  the  objects  of  admiration  and  even  marvel  of  the  masters  of 
the  science  of  government.  Gladstone  characterized  our  Con- 
stitution as  expounded  by  Marshall, 

"the  most  wonderful  work  ever  struck  off  at  a  given  time 
by  the  brain  and  purpose  of  man." 
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Bryce,  the  greatest  modern  student  and  authority  upon  con- 
stitutional government,  terms  ours,  as 

"the  first  true  Federal  St^te  founded  on  a  complete  and 
scientific  basis." 

Lord  Brougham,  refendng  to  our  Constitution,  said: 

"The  power  of  the  judiciary  to  prevent  either  the  State 
legislature  or  Congress  from  overstepping  the  limits  of 
the  Constitution  is  the  very  greatest  refinement  in  social 
quality  to  which  any  set  of  circumstances  has  ever  given 
rise,  or  to  which  any  age  has  ever  given  birth.-' 

The  English  historian,  John  Morley,  referring  to  the  opinion 

of  the  world's  studentvS  of  government  and  their  attitude  toward 

our  Constitution,  said : 

"Everybody  praises  the  American  Constitution  these 
days." 

Lord  Salisbury  said,  in  1882  : 

"I  confess  I  do  not  often  envy  the  United  States,  but 
there  is  one  feature  in  their  institutions  which  appears  to 
me  the  subject  of  the  greatest  envy — their  magnificent  in- 
stitution of  a  Supreme  Court.  In  the  United  States,  if  Par- 
liament passes  any  measure  inconsistent  with  the  Consti- 
tution of  the  country,  there  exists  a  court  which  will  nega- 
tive it  at  once,  and  that  gives  a  stability  to  the  institutions 
of  the  country  which,  under  the  system  of  vague  and  mys- 
terious promises  here,  we  look  for  in  vain." 

If  Loi'd  Salisbury  says  this  of  the  English  system,  what  reply 
would  he  make  to  one  who  holds  up  to  you  as  models  above  our 
own  the  judicial  systems  not  only  of  England  but  of  France 
and  Germany?  The  French  and  German  are  systems  still  more 
"of  vague  and  mysterious  promises,"  for  the  very  reason  that 
they  are  based  to  a  still  greater  extent  upon  a  disregard  for  pre- 
cedents. A  government  of  law  can  not  exist  where  the  only 
basis  for  arriving  at  the  conclusions  of  fact  and  of  law  in  a  liti- 
gated case  or  in  a  criminal  prosecution,  is  the  mere  passing  im- 
pulse of  the  triers  with  reference  to  what  they  may  deem  to  be 
the  merits.     One  might  as  well  commend  to  us  the  system  of 


26 

Mexico.  There  is  a  Government,  the  administration  of  which 
is  not  hampered  by  any  regard  for  precedents,  nor  by  any  re- 
gard for  a  constitution,  much  less  by  any  regard  for  constitu- 
tional limitations.  There  is  a  Government  administered  with- 
out the  intervention  of  any  judicial  functions,  usurped  or  other- 
wise. In  Mexico  they  are  not  bothered  with  precedents,  nor  even 
with  any  system  of  promises  of  protection  to  life,  liberty,  and 
property,  either  expressly  written  or  vague  and  mysterious. 
The  condition  of  Mexico  is  the  logical  result  of  the  elimination 
of  constitutional  protection  and  of  the  debasement  of  the  judi- 
cial function.  To  such  a  goal  would  the  revilers  of  our  Ameri- 
can Constitution  and  judiciary  turn  the  people  of  this  Nation. 
Justice,  equality,  and  consistency  in  the  administration  of  law, 
protection  for  the  established  rights  of  life,  liberty,  and  prop- 
erty require  that,  all  magistrates  should  act  with  a  proper  re- 
gard for  precedents. 

Shall  we  replace  our  present  constitutional  democracy  with  a 
democracy  which  has  no  enforceable  bill  of  rights;  which  has  no 
stable,  sure,  consistent,  or  equally  administered  constitutional 
protection  for  the  individual  as  to  his  life,  liberty,  or  property? 
Shall  we  destroy  that  stability  of  our  institutions  which,  as 
Lord  Salisbury  said,  is  protected  by  the  exercise  of  judicial 
functions  as  they  are  established  under  our  Constitution?  Shall 
we,  by  making  the  -mW  of  the  legislature  enforceable  upon  the 
demand  of  a  popular  majority,  destroy  constitutional  protec- 
tion, and  make  our  system  of  Government  also  a  mere  "system  of 
vague  and  mysterious  promises"? 

All  this  we  do  as  soon  as  we  adopt  the  lawless  proposition  to 
subject  judjres  or  judicial  judgments  to  a  referendum  election. 
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The  Lawyer  as  Amicus  Curiae 


It  is  my  purpose,  at  this  time,  to  make  a  somewhat  xmusual 
application  of  the  term  which  has  been  set  down  as  part  of  my 
Bnbject.  In  the  earlier  English  courts  of  justice,  as  today  in  both 
English  and  American  courts,  the  lawyer  was,  in  a  sense,  a  part 
of  the  court  itself.  He  was  an  officer  of  the  court  and,  as  such, 
had  certain  duties  and  privileges  beyond  those  arising  from  his 
position  of  advocate  in  a  pending  case.  If,  as  to  the  law  or  as  to 
the  facts  involved  in  the  issues  then  before  the  court,  he,  happen- 
ing to  be  present,  detected  some  misapprehension  on  the  part  of 
the  presiding  magistrate,  it  was  his  privilege  to  make  suggestions, 
not  as  a  partisan,  but  as  ^'amicus  curiae" — a  friend  of  the  court. 
This  function  is  extended  today  to  the  granting  of  the  privilege 
to  lawyers,  not  of  record  in  the  case,  of  participating  in  argument 
and  of  filing  extensive  briefs,  upon  questions  both  of  fact  and  of 
law. 

This  peculiar  function  emphasizes  the  fact,  that  the  duties 
and  privileges  of  the  lawyer  extend  beyond  his  mere  capacity  as 
paid  representative  of  the  litigant  whose  retainer  he  has  received. 
At  all  times  he  owes  to  the  courts,  as  the  administrators  of  the 
law,  a  higher  professional  obligation.  With  the  judge,  he  is  the 
administrator  of  the  law.  With  him,  as  with  the  court,  the  law  is 
a  science,  to  be  applied  consistently  and  equitably  to  particular 
cases.  Of  course,  we  are  speaking  of  the  lawyer  who  has  the 
highest  sense  of  his  professional  opportunities  and  obligations. 
We  are  speaking  of  the  one  who  recognizes  the  profession  of  the 
law  as  a  science.  The  distinction  is  too  often  overlooked,  and 
especially  by  young  lawyers,  that  the  profession  of  the  law  has 
for  its  object  the  study  and  development  of  a  science,  and  that  it 
is  not  the  mere  practice  of  a  craft.  To  some  extent  the  lawyer 
must  partake  of  the  nature  of  a  craftsman.  He  must  be  ready 
to  work  out  the  particular  problems  presented  by  those  who  engage 
his  services.    Loyalty  and  efficiency  to  those  whom  he  represents 


are  among  his  first  obligations.  For  his  skUl  and  effort  in  their 
behalf  he  is  entitled  to  receive  proper  remuneration.  But  the 
lawyer  who  views  his  calling  as  merely  a  craft  which  promises 
only  to  yield  to  him  financial  return^  has  a  most  inadequate,  in- 
deed ignoble,  view  of  his  profession.  And  let  me  say,  right  here, 
that,  if  any  of  you  have  chosen  this  course  with  the  main  view 
of  the  monetary  returns  which  you  may  think  the  profession  of 
the  law  promises,  you  have  made  a  mistake.  If  you  view  the  time 
and  expense  of  your  preparation  as  an  investment  merely  for  future 
cash  returns,  you  are  not  only  reasonably  sure  of  disappointment 
but,  what  is  more  important,  you  are  liable,  even  if  your  sordid 
hopes  are  realized,  to  disappoint  the  expectations  of  those  who 
better  appreciate  the  opportunities  which,  from  now  on,  are  open 
to  you. 

As  to  each  of  you :  Are  you  to  limit  your  field  of  professional 
work  to  that  of  a  mere  craftsman,  working  at  so  much  per  job, 
or  at  so  much  per  day?  Or  are  you  also  to  devote  your  learning 
and  your  expert  skill,  as  they  develop  in  you  through  hard  study  and 
hard  experience,  to  the  science  of  law  itself  and  to  questions  which 
are  greater  than  those  involved  between  one  litigant  and  another? 
Are  you  also  to  be  "a  friend  of  the  court,*'  and  in  a  broader  sense 
than  was  he  who,  in  olden  time,  helped  to  guide  the  judicial  magis- 
trate to  a  correct  decision  in  a  particular  case?  Will  you  be  pre- 
pared and  ready,  from  love  of  science  of  the  law,  unselfishly  to 
devote  time  and  effort  to  needed  reforms  in  the  administration 
of  justice  and  to  combat  lawlessness,  in  whatever  form  it  may  ap- 
pear? Only  thus  will  you  fulfill  the  highest  fimctions  of  the  lawyer 
and  become  truly  successful  and  honorable  in  the  profession  which 
you  have  chosen. 


THE  FIELD  OP  THE  LAWYER'S  ACTIVITY 

I  have  already  referred  to  the  distinction  between  the  law 
as  a  science,  to  which  its  exponents  give  some  of  their  time  and 
effort  in  unselfish  devotion,  and  the  law  as  a  mere  craft,  adher^oice 
to  which  is  sought  and  maintained  only  as  a  means  of  livelihood  or 
of  financial  gain.    The  latter  view  confines  its  thought  to  the  day. 
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It  may  bring  riches,  but  riches,  not  with  honor, — ^much  less  with 
fame.  Fame,  which  riches  cannot  buy,  comes  only  from  love  of 
duty,  from  imselfish  devotion  to  the  science  or  art  of  the  devotee. 
What  if  Michael  Angelo  had  viewed  the  exercise  of  his  artistic 
talents  as  the  working  of  a  mere  craft?  It  was  the  inspiration 
arising  from  his  unselfish  devotion  to  religious  art,  which  made  the 
fame  of  his  work  extend  beyond  the  limit  of  the  few  years  of  his 
life.  So  with  Harvey,  and  with  others  famous  in  the  science  of 
surgery  and  of  medicine.  So  with  Edwards,  Channing,  and  Brooks, 
in  the  profession  of  the  ministry.  None  of  you,  perhaps  may 
become  a  Marshall,  a  Kent  or  a  Lincoln,  a  Sumner  or  an  Edmunds, 
a  Choate,  a  Boot  or  a  Taft;  but  you  may,  through  emulation  of 
these  and  of  other  famous  lawyers  of  the  American  Bar,  set  high 
the  goal  of  your  ambitions.  Devotion  to  your  profession  and  to  the 
law  will  surely  bring  honor  and  the  more  precious  richness  of  un- 
selfish accomplishment. 

The  lawyer  has  many  opportunities  and  duties  outside  of 
those  connected  with  his  purely  professional  practice.  His  duty 
involves  not  only  that  which  is  incumbent  upon  every  citizen,  but 
he  is  peculiarly  the  guardian  of  the  law.  He  owes  it  to  his  profes- 
sion from  the  time  he  first  enters  the  bar  to  make  the  law,  its 
precepts  and  its  practice,  worthy  of  respect.  There  are  those  in 
high  places,  who  recklessly  heap  censure  upon  the  courts  of  this 
coimtry  and  upon  the  lawyers  as  a  class.  One  ex-president  scoffs 
at  the  profession  of  the  law  and  pretends  to  regard  lawyers  as 
obstacles  to  progress.  If  progress  means  change  for  the  mere  sake 
of  change,  and  an  adoption  of  suicidal  specifics  under  the  guise 
of  remedial  reforms,  such  as  are  some  of  those  prescribed  by  this 
reactionary  progressive,  his  pretended  scorn  of  lawyers  is  a  com- 
pliment to  our  profession.  We  are  sometimes  best  graced  by  the 
enemies  we  have  made.  Quite  in  contrast  with  this  political 
acrobat,  whose  genius  of  energy  and  whose  effrontery  are  unparal- 
lelled  in  history,  is  that  sturdy,  logical  and  convincing  professor  of 
law,  graduated  also  from  the  executive  chair  of  the  nation,  whose 
consistent,  judicial  fairness  and  sanity  have  turned  his  defeat  at 
the  polls  into  the  victory  of  having  established  himself  a?  Amer- 
ica's most  eminent  citizen.     He  is  the  American  leader  of  that 
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profession  as  to  which  the  sneering  voice  from  the  jungle^  a  year 
or  so  ago,  said: 

"No  people  have  permanently  amounted  to  anything  whose 
only  public  leaders  were  clerks,  politicians,  and  lawyers/' 

This  from  the  self-styled  naturalist  whose  great  achievement 
made  him  a  second  Burbank  when  he  turned  the  Bull  Moose  into 
a  goat. 

As  against  which  sneer  Mr.  Moorfield  Storey,  the  Nestor  of 
the  New  England  bar,  recalls  the  names  of  Hamilton,  the  Adamses, 
Jeflferson,  Marshall,  Lincoln,  Sumner,  Cleveland,  and  Taft,  in  this 
country.  He  shows  that  the  members  of  our  profession  have  ever 
been  the  champions  and  defenders  of  liberty,  recalling  the  names 
of  Cicero  and  Mazzini,  of  Grotius  and  Bameveldt,  of  Turgot, 
Danton,  Thiers  and  Gambetta,  Coke,  Hampden,  and  Burke,  of 
Grattan  and  O'Connell.    And  Mr.  Storey  replies: 

"No  people  have  ever  permanently  amounted  to  anything 
among  whose  leaders  great  lawyers  were  not  conspicuous,  and 
among  whom  respect  for  the  law  was  not  a  controlling  force." 
(Reform  of  Legal  Procedure,  page  11). 

The  Chief  Justice  of  the  Supreme  Court  of  North  Carolina 
has  persisently  allied  himself  with  the  socialists,  through  his 
notorious  achievement  of  having  become  a  muckracker  of  our  Con- 
stitution and  of  the  American  judiciary.  He  preaches  the  social- 
ist doctrine,  that  the  established  function  of  the  courts,  to  declare 
invalid  statutes  which  contravene  constitutional  limitations,  is  a 
function  which  has  been  "usurped"  by  the  courts  themselves  and  he 
characterizes  decisions  of  the  Federal  Supreme  Court  as  "subtle 
perversions  of  the  law**  and  the  reasoning  of  those  decisions  as 
mere  instances  of  "sardonic  irony**  and  of  "adding  insult  to  in- 
jury.** We  need  only  to  read  the  decision  in  Marbury  v.  Madison, 
enunciated  by  that  great  jurist  whose  name  honors  your  law  school, 
to  find  an  answer,  full  and  convincing,  to  all  the  vituperative 
attacks  upon  our  institutions  in  which  this  modern  Quixote  of  ju- 
dicial reform  has  indulged  himself.  Justice  Clark*s  addresses  and 
published  writings  would  make  orthodox  chapters  in  the  creed  of 
the  socialists,  or  consistent  editorials  in  their  organ  "The  Appeal  to 
Eeason/*  or  in  the  anarchist  organ  "Mother  Earth.**    Occupying  a 


high  judicial  position,  he  is  in  fact  lending  himself  to  the  pro- 
motion of  lawlessness  in  its  worst  form. 

The  field,  then,  of  the  lawyert  activity  is  unlimited.  He  has 
every  duty  of  the  citizen,  and  special  duties  besides.  It  is  not, 
however,  of  the  lawyer  as  a  general  promoter  of  reforms  that  I 
wish  to  speak.  I  would  call  attention  today  to  two  phases  of  the 
higher  professional  work  of  the  lawyer  to  which  his  attention  is 
made  necessary  at  the  present  time.  The  one  is  constructive,  in- 
volving the  advocacy  and  promotion  of  really  progressive  reforms; 
and  the  other  involves  the  repression  of  reforms,  so-called, 
but  which  are,  in  fact,  the  expression  of  a  prevalent  disposition 
to  lawlessness. 


REFORMS  IN  THE  ADMINISTRATION  OP  JUSTICE 


"Of  all  the  questions  that  are  before  the  American  people,^' 
says  Professor  Taft,  "I  regard  no  one  as  more  important  than  this, 
to-wit :    The  improvement  of  the  administration  of  justice." 

There  is  a  crying  need  for  constructive  reforms,  not  only 
in  the  organization  of  the  courts,  federal  and  state,  but  in  legal 
procedure.  "The  law^s  delay"  is  not  a  fiction,  although  its  evils 
are  too  much  exaggerated.  Traditional  technicalities  have  be- 
come obstacles  to  the  administration  of  justice.  Betterment  of 
conditions  has  been  attained  through  improved  rules  of  practice, 
and,  in  some  instances,  by  legislation  affording  partial  remedies 
of  limited  scope.  The  congestion  of  the  court  calendars,  however, 
still  continues,  and  the  proper  expedition  of  litigation  is  pre- 
vented. The  evils  are  more  radical  than  can  be  met  by  any  piece- 
meal treatment.  The  best  thought  of  the  American  bar  is  today 
centered  upon  the  solution  of  remedies  for  the  deplorable  situa- 
tion, which  must  be  met  separately  in  each  State.  The  task 
presented  requires  the  highest  and  best  talent  of  our  profession. 
Every  member  of  the  bar  should  cooperate  to  the  fullest  extent 
possible  in  the  formulation  and  adoption  of  measures  necessary 
to  perfect  the  organization  of  the  courts  and  to  accomplish  the 
needed  reforms  in  legal  procedure.  It  is  a  work  set  before  the 
lawyers,  and  that  means  you,  to  participate  in  the  efforts  which 
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have  been  started  to  bring  about  these  reforms.  It  is  a  work 
which  is  remxineratiye  only  in  the  satisfaction  of  the  results  ob- 
tained; but  in  its  participation  are  involved  the  highest  profes- 
sional duty  and  privilege  of  the  lawyer.  I  commend  your  earnest 
attention  to  these  constructive  reforms. 


THE  BBPBESSION  OF  LAWLESSNESS 

The  highest  professional  work  of  a  lawyer  is  not,  however, 
confined  to  constructive,  progressive  reforms.  He  must  eombat 
lawlessness.  I  do  not  here  refer  to  defiance  or  disregard  of  the 
law  in  the  ordinary  sense  of  those  terms.  Through  the  propa- 
ganda of  unrest  which  has  been  prevelant,  more  than  at  any  other 
time,  during  the  past  few  years,  and  which  still  persists,  the  men- 
tal attitude  of  the  American  electorate  toward  our  fundamental 
law  has  become  distorted.  Public  opinion,  that  great  arbiter,  has 
at  times  and  at  places,  been  made  to  assume  a  form  which  in 
reality  is  merely  a  disguise.  The  sober,  deliberate  conviction  of 
the  citizenship  has,  at  certain  times  and  in  certain  localities,  been 
repressed  by  the  temporary  intensity  and  activity  of  disciples  of 
error.  Public  opinion  has  been  over-awed  by  the  very  force  of  re- 
iteration of  fallacies,  until  fallacies  are  taken  as  axioms.  Vital 
truths  have  been  lost,  for  the  time  being,  in  the  maze  of  mislead- 
ing doctrines  forcefully  and  dogmatically  enunciated;  and  the 
temporary  or  local  numerical  majority  is  mistaken  as  express- 
ing what  is  in  fact  public  opinion.  But,  as  President  Lowell  of 
Harvard,  (^Tublic  Opinion  and  Popular  Government,'*  P^^g^  13- 
14)   says: 

'^Public  opinion  is  not  strictly  the  opinion  of  the  numerical 
majority,  and  no  form  of  its  expression  measures  the  mere  major- 
ity, for  individual  views  are  always  to  some  extent  weighed  as  well 
as  counted.  Without  attempting  to  consider  how  the  weight  at- 
taching to  intensity  and  intelligence  can  be  accurately  ganged,  it 
is  enough  for  our  purpose  to  point  out  that  when  we  speak  of  the 
opinion  of  a  majority  we  mean,  not  the  numerical,  but  the  effective 
majority. 


Public  opinion  to  be  worthy  of  the  name^  to  be  the  proper 
motive  force  in  a  democracy^  must  be  really  public;  and  popular 
government  is  based  upon  the  assumption  of  a  public  opinion  of 
that  kind.  In  order  that  it  may  be  public^  a  majority  is  not 
enough,  and  unanimity  is  not  required,  but  the  opinion  must  be 
such  that  while  the  minority  may  not  share  it,  they  feel  bound,  by 
conviction,  not  by  fear,  to  accept  it;  and  if  democracy  is  complete, 
the  submission  of  the  minority  must  be  given  ungrudgingly/' 


THE  LAWLESSNESS  OF  SOOIALISM 

Using  the  term  in  its  proper  sense,  as  applied  to  the  ulti- 
mate ruling  force  in  a  democracy,  public  opinion  in  America 
repudiates  socialism;  and  this  is  true,  without  exception  as  to 
any  locality,  despite  the  fact  that  here  and  there  at  times  the 
majority  have  voted  in  favor  of  socialist  candidates  or  of  socialist 
measures.  The  main  features  of  socialism  are  features  of  lawless- 
ness; and,  when  properly  weighed,  no  American  community  has 
ever  really  approved  the  lawlessness  of  socialism.  It  is,  however, 
the  most  active  and  persistent  of  the  dangers  which  threaten  our 
constitutional  form  of  government.  Socialism  contemplates  a  re- 
organization of  our  government  which  would  involve  the  elimina- 
tion of  all  constitutional  safeguards  to  life,  liberty  and  property. 
It  would  establish  a  government  by  the  whim  and  caprice  of  ma- 
jorities, unrestrained  and  unchecked  by  any  fundamental  law.  It 
would  replace  our  government  of  law  with  a  government  of  men. 
Despairing  of  such  change  in  our  form  of  government  by  any 
direct  or  deliberate  process,  the  socialist  seeks  to  accomplish  his 
ultimate  object  by  insidious  and  gradual  encroachments  upon  the 
bulwarks  of  our  form  of  government.  He  would  remove,  one  by 
one,  the  barriers  which  have  been  so  carefully  constructed  and 
maintained  to  protect  the  person  and  property  of  the  citizen 
against  arbitrary  oppression  or  confiscation  by  majority  vote.  He 
preaches  openly  that  the  right  of  private  property  is  a  right  which 
has  been  "stolen"  or  "usurped^*  from  the  people.  He  even  maligns 
the  Constitution  and  the  Declaration  of  Independence,  as  drafted 
by  "robbers,"  who,  by  these  instruments,  established  the  institution 
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of  private  property  for  the  purpose  of  indulging  their  own  sel- 
fish greed  and  for  the  destruction  of  the  rights  of  the  common 
people.  The  right  thus  "stolen/*  the  socialist  teaches,  no  citizen 
has  any  duty  to  respect,  for,  as  he  asserts,  confiscation  of  private 
property  rights  by  the  arbitrary  will  of  the  majority,  if  such  will 
could  be  enforced,  would  involve  merely  a  return  of  property  to 
those  from  whom  it  had  been  wrongfully  taken. 

Becognizing  the  fact  that  the  restraints  upon  his  contem- 
plated repudiation  of  the  rights  of  property  and  of  persons  are,  un- 
der our  form  of  government,  safeguarded  by  the  judiciary,  through 
the  function  of  the  judiciary  to  declare  confiscatory  statutes  uncon- 
stitutional and  unenforcible,  and  further  recognizing  the  fact  that 
this  judicial  function  can  only  be  eflfectually  performed  by  a  ju- 
diciary which  is  independent  and  which  is  kept  free  from  the 
arbitrary  control  of  the  temporary  passion  and  caprice  of  majori- 
ties, the  socialist  becomes  the  proposer  and  advocate,  first  and 
last,  of  those  measures  which  are  intended  to  imdermine  the  inde- 
pendence of  the  judiciary  and  thereby  to  eliminate  those  protective 
restraints  upon  legislation  which  are  the  characteristic  features 
and  merits  of  our  fundamental  law. 


THE  JUDICIAL  BEOALL 

It  is  not  necessary  today  to  enter  upon  a  detailed  argument 
to  show  that  the  Judicial  Becall  is  essentially  an  instrument  of 
socialism.  It  is  so  declared  by  the  socialists  in  their  leading 
organ,  where  it  is  designated  as  "the  means  by  which  we  shall 
inauguarate  socialism;"  and  so  in  the  Socialist-Labor  platform, 
where  the  Judicial  Becall  first  appeared  in  any  form  in  this  coun- 
try as  a  political  doctrine.  It  is  a  measure  springing  from  social- 
ism, advocated  only  by  socialists,  and,  manifestly,  the  only  in- 
strument by  which  the  socialist  doctrine,  of  subjecting  life,  liberty 
and  property  to  the  arbitrary  and  imrestrained  whim  of  majorities, 
can  be  effectively  established. 

This  sort  of  socialism  is  lawlessness.  The  Judicial  Becall, 
whether  in  the  form  of  the  recall  of  judges  or  of  the  recall  of 
judicial  decisions,  is  an  expression  of  lawlessness.     These  meas- 
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ures  are  lawless^  because  their  avowed  purpose  is  antagonistic  to 
our  fundamental  law;  and  not  only  that,  but  because  their  pur- 
pose is  to  eliminate  the  very'  basis  of  our  form  of  constitutional 
government  and  of  our  American  social  system,  which  rest,  as 
stated  by  the  Federal  Supreme  Court,  "upon  the  sanctity  of  pri- 
vate property/'  The  Judicial  Becall  is  lawless  because  it  seeks 
to  eliminate  by  indirection  all  the  protective  features  of  our  Con- 
stitution. It  is  lawless,  theref ore,  because  it  is  destructive  of  our 
form  of  government. 

Can  any  lawyer,  therefore,  whose  duty  it  is  to  repress  law- 
lessness, more  effectually  aid  in  the  maintenance  of  law  than  by 
opposing  this  insidious  and  dangerous  fallacy?  I  have  said  that 
the  Judicial  Recall  is  advocated  only  by  socialists.  Many  promi- 
nent citizens  have  lent  their  influence  to  this  subversive  doctrine 
who  would  repudiate  the  title  of  "socialist  Let  each  label  him- 
self as  he  will, — "naturalist-explorer,^*  "Chief  Justice  of  a  State 
Supreme  Court,*'  "professor  of  history,**  "dean**  of  a  law-school, 
*^ew-nationalist,**  or  by  any  other  name,  they  are,  each  and  all, 
nevertheless,  socialists.  They  are  more  socialist  than  the  social- 
ists themselves,  for  many  of  them  lend  to  the  socialist  cause  the 
force  of  a  prestige,  from  past  or  present  rank,  as  no  avowed  social- 
ist could  do. 


NOT  A  DBAB  ISSUE 

The  Judical  Becall  is  by  no  means  as  yet  a  dead  issue.  Its 
opponents  believe  that  it  has  become  discredited  throughout  the 
country,  and  this  even  in  States  where  it  has  been  adopted  in  some 
form.  It  is  significant,  however,  that  the  recall  of  judges  has 
become  a  part  of  the  constitutions  of  seven  States,  and  that  also 
in  Colorado  the  constitution  provides  for  the  recall  of  judicial 
decisions.  At  the  last  fall  elections  Kansas  adopted  the  proposal 
of  its  legislature  of  1913,  to  incorporate  into  its  state  constitu- 
tion a  provision  for  the  recall  of  judges.  The  defeat  at  the  same 
time  of  a  similar  proposal,  submitted  in  Minnesota,  is  encourag- 
ing, especially  in  connection  with  the  fact  that  the  Minnesota  leg- 
islature of  1915  refused  to  rs-submit  such  a  proposal.     Beports 
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from  the  different  States  indicate  that^  with  the  exception  of 
E^ansas^  there  has  been  no  progress  in  Judicial  Becall  during  tiie 
past  year^  and  that  the  votes  in  the  different  legislatures,  where  it 
has  been  discussed,  show  a  diminished  support. 

The  opportunity  for  a  young  lawyer  to  start  right  in  the  work 
of  his  profession  is  shown  by  the  campaign  against  the  Judicial 
Becall  which  was  made  last  fall  in  Minnesota,  when  the  consti- 
tutional recall  amendment  lacked  about  40,000  votes  of  the  num- 
ber required  for  its  passage.  The  campaign  pamphlet  there  used 
against  the  proposed  amendment  consisted  of  two  prize  arguments 
against  the  recall,  the  one  by  a  senior  student  in  the  law  sdiool 
of  the  University  of  Minnesota,  and  the  other  by  a  student  of  one 
of  the  high  schools  of  Minnesota.  These  arguments  were  of  such 
excellence  that  it  was  not  deemed  necessary  to  distribute  any  other 
literature.  They  brought  home  to  the  citizens  of  the  State  the 
views  which  two  of  their  intelligent  sons  had  taken  after  careful 
study  of  the  subject* 


THE  DECISION  RECALL  IN  COLORADO 

You  will  be  interested,  I  am  sure,  in  the  practical  demonstra- 
tion which  is  made  in  Colorado  of  the  absurdity  of  the  judicial 
decision  recall.  The  constitutional  amendment  which  provides 
for  the  recall  of  judicial  decisions  allows  certain  cities,  by  a  major^ 
ity  vote  of  their  citizens,  to  recall  a  decision,  even  of  the  State 
Supreme  Court,  which  shall  declare  unconstitutional  a  provision 
of  a  city  charter.  A  certain  city  charter  provision,  therefore,  if 
found  to  have  the  effect,  in  any  particular  case,  to  confiscate  pri- 
vate property,  or  to  have  any  other  unconstitutional  effect,  may 
be  declared  unenforcible  by  a  decision  of  the  courts  and  that 
decision  may  be  reversed  and  the  charter  provision  retained  as 
enf orcible,  by  a  majority  vote  of  the  electorate  of  the  city  in  ques- 
tion. A  city  may  decide  one  way  today  and  another  way  tomorrow 
in  regard  to  the  same  question.  And  as  to  the  same  or  similar 
charter  provision,  one  city  may  decide  one  way,  and  at  the  same 
time  another  dty  another  way.  All  consistency  in  the  adminis- 
tration of  the  law  is  thus  destroyed. 
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A  recent  example  is  significant:  Denver  is  one  of  the  cities 
permitted  by  the  Judicial  Becall  amendment  to  recall,  by  a  major- 
ity vote,  a  Supreme  Court  decision  involving  the  enforcibility 
of  a  city  charter  provision  as  against  the  state  constitution.  That 
constitution  provides  for  prohibition  throughout  the  State.  The 
'TFetg*'  are  in  a  majority  in  the  city  of  Denver.  In  the  contest 
which  is  now  on  between  the  'TVets^'  and  ^T)rys*'  of  Denver,  the 
Supreme  Court  of  the  State  will  probably  hold  the  constitutional 
state-wide  prohibition  clause  to  apply  to  Denver;  whereupon  the 
^^ets/*  within  the  city  will  invoke  the  decision  recall  and,  by 
submitting  such  decision  to  the  electors  of  the  city,  will  doubtless 
bring  about  its  reversal.  Many  prohibitionists  in  Colorado  have 
heretofore  strenuously  advocated  the  judicial-decision  recall  as 
adopted  in  1912.  They  now  see  that  it  may  result  in  at  least  a 
partial  failure  in  Colorado  of  the  prohibition  movement;  and,  fur- 
ther, that  local  option  has  been  established,  not  only  in  respect  of 
the  liquor  question,  but  also  in  respect  of  the  question  of  the 
enforcibility  of  the  decisions  of  the  highest  court  of  the  State. 


POSSIBILITIES   OF   REVIVAL 

The  persistence  of  this  fallacy  presents  many  possibilities  of 
its  revival,  in  one  form  or  another.  Within  the  past  year  the 
American  Judicature  Society,  which  has  its  headquarters  and  ac- 
tive oflScers  in  this  city,  has  in  the  course  of  its  work  "to  promote 
the  efScient  administration  of  justice,^'  issued  a  bulletin  which 
treats  of  proposed  reforms  in  the  organization  of  the  courts.  It 
proposes  the  abolition  of  the  elective  system  of  judges,  and  then, 
as  a  sop  to  the  lingering  predilection  in  favor  of  Judicial  Eecall, 
it  is  proposed  to  add  to  the  present  method  of  retirement  of  judges 
through  impeachment,  not  only  the  right  of  removal,  upon  charges, 
made  and  adjudicated,  by  the  State  Legislature  and  by  a  Judicial 
Council,  but  also  the  retirement  by  a  fourth  method.  By  this 
fourth  method  it  is  proposed  to  submit  to  the  electorate  at  certain 

intervals  of  time  the  question  "shall (naming  the 

judge),  be  continued  in  oflSce?^^    If  the  vote  is  in  the  aflSrmative, 
the  judge  remains  in  ofiSce.     If  in  the  negative,  then  the  judge 
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goes  out  of  ofSce  and  the  vacancy  is  filled  by  appointment  as  in 
the  case  of  original  selection.  It  is  argaed  that  this  last  propo- 
sition is  not  in  reality  a  Judicial  Becall  and  that  it  merely  pre- 
serves the  present  periodic  power  of  retirement,  existing  under  the 
elective  system,  at  the  same  time  that  it  eliminates  many  of  the 
objectionable  features  of  that  system.  That  such  a  measure  should 
be  proposed  by  any  society  whose  active  members  comprise  well 
known  lawyers,  is  significant  of  the  extent  to  which  the  Judicial 
Becall  fallacy  has  taken  hold.  It  shows  that  Judicial  Recall  is 
dead  only  in  spots.  This  proposition  concedes  too  much  to  social- 
ism. It  prescribes  a  poison  in  modified  regular  doses  for  the  pur- 
pose of  curing  those  who  have  become  addicted  in  a  dangerous 
degree  to  a  deadly  narcotic.  It  is  a  remedial  tapering  off,  a  sort  of 
conciliatory  concession,  under  the  guise  of  a  remedy,  to  a  vicious 
appetite  which  had  temporarily  seized  upon  the  electorate.  Logic- 
ally it  is  impossible :  and  we  should  see  to  it  that  the  American  Bar  is 
not  caught  in  a  proposition  to  remedy  the  organization  of  the  courts 
by  the  disorganization  of  constitutional  government  involved  in 
any  measure  which  gives  over  to  the  electorate  the  arbitrary  power, 
without  a  hearing,  to  retire  a  judge  during  the  term  of  oflBce  for 
which  he  has  been  elected  or  appointed. 

There  are  many  other  opportunities  for  the  exercise  of  your 
ingenuity  and  enterprise,  your  skill  and  your  learning,  in  behalf 
of  the  public  welfare.  Enter  upon  your  work  with  the  determina- 
tion to  be  in  the  broadest  sense  of  the  term  a  "friend  of  the  court.**^ 
Help  to  promote  constructive  reforms  in  the  administration  of  jus- 
tice. Keep  in  mind  that  progress  means  change,  but  that  change 
does  not  necessarily  denote  progress.  Do  not  shrink  from  inno- 
vations, but  examine  and  deliberate  over  proposals  which  are  pre- 
sented under  the  guise  of  remedies  or  reforms,  from  whatever 
source  they  come.  Distinguish  between  those  which  are  really  reme- 
dial and  those  which  are,  when  analyzed,  subversive.  As  antago- 
nists of  lawlessness,  mark  those  measures  for  your  fiercest  and  most 
persistent  attack,  which  involve,  either  directly  or  indirectly,  the 
elimination  of  the  constitutional  restraints  and  limitations  which 
have  made  our  Government,  aa  it  is  termed  by  Bryce,  "the  fiivt 
true  Federal  state  founded  on  a  complete  and  scientific  basis.'' 


J^p. 
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There  are  two  sorts  of  menace  to  the  stability  of  our  consti- 
tutional democracy. 

One  is  from  without.  It  lies  in  the  danger  of  the  results  of 
open  warfare  against  this  country,  invasion  by  a  foreign  enemy 
and  the  subjection  of  our  citizens  and  our  institutions  to  th3 
tyranny  of  a  militarist  autocracy.  To  such  dangers  we  have 
been  too  little  alert.  We  approve  the  dignified,  and  at  the 
same  time  forceful,  declaration  of  the  Congress,  on  the  6th  of 
April,  last,  that  all  the  resources  of  this  country  shall  be 
used  to  maintain  the  rights  of  our  sovereign  democratic 
government,  as  against  the  encroachments  of  European  mili- 
tarism. That  declaration  of  war  was  a  defiant  protest 
against  ruthless  and  uncivilized  aggression.  It  was  an 
expression  of  the  inherent  spirit  of  Americanism  which  will, 
at  all  times  and  to  to  the  full  extent  necessary,  defend  itself  from 
the  invasion  by  foreign  enemies,  either  of  our  territory  or  of 
our  rights  as  a  free  and  independent  nation  of  the  world.  We 
have  ultimately  little  to  fear  from  the  eflf^t«  of  any  men- 
ace by  a  foreign  enemy,  whether  such  enemy  shall  at  any  time 
appear  in  the  form  of  Mexican  banditti,  or  of  the  yellow  peril 
of  the  Orient,  or  of  Spanish  tyranny,  or  of  the  yet  barbarous 
and  inhuman  militariinn  of  the  Hun.     The  threat  of  any  such 


invasioa  from  without  makes  all  true  American  hearts  throb 
in  a  unison  of  response  to  the  call  to  arms  and  in  consecration 
of  our  lives  and  property  to  the  defense  of  our  govemm^it  and 
of  civilisation. 

The  most  serious  menace  now  threatening  our  free  in- 
stitutions is  that  of  disruption  and  revolution  from  within.  It 
is  the  menace  of  those  forces  which  seeks  to  change  our  form 
of  government  by  revolution,  but  by  a  revolution  effected,  not 
by  open,  armed  revolt, — a  revolution,  rather,  of  attitude  ct 
mind  toward  our  free  institutions  and  toward  the  protecti/o 
features  which  are  peculiar  to  our  constitutional  democracy. 

It  is  as  to  one  most  grave  manifestation  of  this  revolutionary 
tendency  of  which  I  shall  speak  to-day.  I  propose  to  discuss 
those  changes  in  our  institutions  which  are  advocated,  and  in 
fact  promoted,  through  the  socially  and  politically  revolution- 
ary propaganda  of  ^^Socialism:." 

OURS  A  GOVBBNMBNT     OF  INDIVIDUAIlSBf 

The  social  and  political  theory  upon  which  our  Government 
is  based  is  the  very  opposite  of  that  of  Socialism.  Socialism 
means  a  direct  and  pure  democracy  in  government, — a  govern- 
ment by  mob  rule,  a  subjection  of  the  individual  citiaen  to  the 
whim  and  caprice  of  temporary  passion,  a  government  with- 
out the  intervention  of  courts  or  of  representative,  deliberative 
l^islation.  It  means  an  obliteration  of  property  rights  and 
of  individual  liberties  and  rights,  except  as  the  citisen  shall 
per  Be  become  a  sUent  partner  in  the  fruits,  if  there  be  any, 
of  enterprises  owned  and  managed  by  the  State.  Under  Social- 
ism, prosperity  depends,  not  upon  individual  ambition,  effort 
and  thrift,  but,  rather,  upon  the  displacement  of  competition 
and  of  the  exercise  of  talent  and  of  effort  by  the  individual, 
by  a  subjection  of  individual  talent,  and  enterprise  to  the 
direct  control  of  the- State.  Individual  proiq^erity  and  proper- 
ty rights  are  to  be  submerged  in  State  oontfol.  likewise  in< 


dividual)  talent^  incentive,  effort  and  motive  for  effort  and  for 
thrifty  and  all  th^r  fraita, — ^all  are  to  be  sabmerged  in  State 
control.  Prox>erty  rights  and  perscmal  rights  and  libertiee  are 
to  be  lost  under  the  patemaliatic  and  tyrannical  sovereign  pow- 
er of  the  socialistic  democracy. 

Our  Constitution  was  written  as  a  manifestation  of  the 
world's  greatest  revolt,  by  a  united  people,  against,  not  only  the 
tyranny  of  monarchy  but  also  against  the  tyranny  of  democra- 
cy. For  the  very  reason  that  Socialism  is  radically  democratic, 
it  is  even  more  susceptible  of  tyranny  to  the  individual  than 
any  tyranny  of  monarchy. 

The  Magna  Charta,  wrested  from  King  John  at  Bunnymede, 
was  the  great  protest  of  the  English-speaJdng  world  against 
the  tyrannical  invasion  of  the  individual  rights  and  liberties 
of  the  citias^i.  Its  real  force,  however,  in  English  jurispru- 
dence, was  never  adequately  felt,  until,  in  the  form  of  the  Bill 
of  Bights,  it  became  a  part  of  our  Constitution,  wherein  the 
enforcement  of  the  individual  rights  and  liberties  therein  de- 
clared was  vouchsafed  by  express  limitations  upon  the  legisla- 
tive power.  Our  Constitution  declared  individual  property 
ri(^ts  and  liberties  and  at  the  same  time  safeguarded  their 
maintenance  by  the  fundamental  law  which  was  made  control- 
ling upon  all  law-making  power  of  the  States  and  of  the  Na- 
tion. Freedom  from  unauthorized  search  or  imprisonment, 
freedom  of  religion^  and,  above  all,  the  right  to  acquire  and  hold 
property,  and  the  right  of  individual  liberty  in  all  social  and 
business  relations, — ^the  efficient  protection  of  these  individual 
ri^ts  was,  more  than  anything  else,  the  purpose,  and  the  ac- 
complishment, of  our  Constitutional  Government. 

Of  course,  where  the  right  of  private  property  edsts  there 
must  be  inequalities  of  fortune,  varying  as  the  diligence,  skill, 
effort  and  thrift  of  the  individual  varies.  The  socialist  would 
level  all  inequalities  of  fortune,  simply  because  he  deems  that 
such  leveling  would  conduce  to  the  welfare  of  the  now  less 
proq^eroos.    He  would  accomplish  that  object  by  direct  confl^f- 


cation  if  feaBible;  otherwise  by  indirect  means.    He  would 
ignore,  and  as  soon  as  possible  abolish,  all  constitutional  guar- 
anties by  which  private  property  rights  are  now  protected. 
In  a  recent  case  the  United  States  Supreme  Court  said : 

"No  doubt,  wherever  the  right  of  private  property  exists, 
there  must  and  will  be  inequalities  of  fortune;  ♦  ♦  ♦ 
Since  it  is  self-evident  that^  unless  all  things  are  held  in 
common,  some  persons  must  have  more  property  than  oth- 
ers, it  is  from  the  nature  of  things  impossible  to  uphold 
freedom  of  contract  and  the  right  of  private  property  with- 
out at  the  same  time  recognizing  as  Intimate  those  ine- 
qualities of  fortune  that  are  the  necessary  result  of  the 
exercise  of  those  rights.  But  the  Fourteenth  Amendment, 
in  declaring  that  a  State  shall  not  ^deprive  any  person  of 
life,  liberty  or  property  Tvithout  due  process  of  law,'  gives 
to  each  of  these  an  equal  sanction;  it  recognizes  liberty' 
and  'property'  as  co-existent  human  rights,  and  debars  the 
States  from  any  unwarranted  interference  xiith   either. 

"And  since  a  State  may  not  strike  them  down  directly 
it  is  clear  that  it  may  not  do  so  indirectly,  as  by  declaring 
in  effect,  that  the  public  good  requires  the  removal  of 
those  inequalities  that  are  but  the  normal  and  inevitable 
result  of  their  exercise,  and  then  invoking  the  police  power 
in  order  to  remove  the  inequalities,  without  other  object 
in  view.  The  police  power  is  broad,  and  not  easily  de- 
fined, but  it  cannot  be  given  the  wide  scope  that  is  here 
asserted  for  it,  without  in  effect  nullifying  the  constitution- 
al guaranty."  * 

THE  REVOLUTIONABY  AIMS  OF  SOCIALISM 

We  are  not  here  directly  concerned  with  the  purely  social, 
economic,  or  religious  phases  of  Socialism.  So  far  as  this  dis- 
cussion is  concerned,  the  labor-cost  theory  of  value,  propounded 
by  Karl  Marx  as  the  basis  of  the  socialistic  creed,  is  immateri- 
al. It  would  be  useless  here  to  follow  through  the  fallacious 
syllogisms,  of  which  this  Marxian  theory  of  value  is  the  flrHt 
premise,  to  show  the  steps  of  reasoning,  or  of  unreasoning, 
by  which  the  socialist  pretends  to  draw  the  conclusion,  that 
it  is  the  right  and  the  duty  of  every  citizen  to  engage  in  open 


1.     Coppage  vs.  Kansas,  236  U.  S.  1,  17-18. 


revolution  against  our  present  social  and  governmental  system. 
Suffice  it  to  say,  that  orthodox  Socialism  teaches  that  ^'value  is 
determined  by  the  socially  necessary  labor-time  that  is  re- 
quired to  produce  an  article  under  the  normal  conditions  of 
production  and  with  the  average  degree  of  skill  and  intensity 
prevalent  at  the  time ;"  that  the  working  people,  the  "proletari- 
at," produce  everything,  but  that,  under  "the  iron  law  of 
wages,"  their  wages  are  kept  at  the  bare  cost  of  living;  that 
the  capitalists  receive  in  the  form  of  rent,  interest  and  profits, 
the  greater  part  of  the  values  created  by  the  proletariat,  and 
that  these  surplus  values,  belonging  of  right  to  their  producers 
— that  is,  the  workers, — ^have  been  and  still  are  obtained  and 
withheld  from  the  workers  through  "exploitation"  and  "rob- 
bery" ;  that  capital  is  being  concentrated  into  the  hands  of  a 
few,  the  middle  class  being  rapidly  eliminated,  and  that  soon 
there  will  be  only  two  classes  left,  capitalists  and  laborers,  the 
"robbers"  and  the  "robbed";  that  the  laborers  will  become 
the  more  numerous  class  and  will  eventually  seize,  by  the  bal- 
lot,— or  by  violence  if  necessary, — all  political  power  in  the 
State  and  all  property  and  industries  and,  through  a  common 
ownership  and  management  of  the  means  of  productions,  will 
establish  an  equitable  distribution  of  values,  and  thereby  abol- 
ish not  only  poverty  itself,  but  all  inequalities  of  fortune,  which 
have  been  the  result  of  the  present  property-right  system.  ^ 

The  objects,  then,  of  Socialism,  are  a  social  revolution  and  a 
political  revolution. 

And  how  is  such  political  revolution  in  this  country  to  be 
brought  about?  Against  what  institutions  of  this  government 
is  the  attack  directed?  In  what  manner  is  the  proposed  war- 
fare upon  our  institutions  to  be  conducted?  These  are  some 
of  the  questions  which  touch  the  interests  of  any  American 
citizen,  whether  he  be  lawyer  or  layman,  if  only  he  has  the 
slightest  regard  for  his  oath  to  support  this  government  and 
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the  conBtitation  upon  which  it  is  founded. 

A|9  in  the  case  of  most  cultSy  or  sects,  representing  any  pro- 
posed change  or  reform,  whether  it  be  social  ^reUgionSy  or  politi- 
caly  the  means  by  which  the  changes  proposed  are  to  be  affected, 
are  not  only  those  which  are  <q[)enly  advocated,  but  are  also 
those  which  are  tau^t  and  planned  among  the  most  orthodox 
of  the  initiated.  Socialism,  as  other  cults,  has  its  exoteric, 
as  well  as  its  esoteric,  aims  and  doctrinea  And  it  is  in  the  se- 
cret councils  of  the  high  priests  of  the  cult,  where  the  real  ul- 
timate purpose  and  intent  of  the  movemeit  are  laid  bare.  The 
propaganda  of  Socialism  is  discreet  It  systematically  and 
studiously  pretends  to  advocate  a  revolution  which  shall  be 
peaceful  in  its  nature,  a  revolution  by  the  ballot ;  while  the  oc- 
casional drift  into  the  open  from  its  secret  councils  discloses 
the  purpose  and  threat  of  open  violence,  and  ev^itually,  of  the 
catastrophe  of  a  bloody,  armed  strife  between  the  two  classes 
into  which  it  divides  all  men  of  the  nation, — ^those  who  have 
property,  and  those  who  have  not 

First,  let  us  consider  the  publicly  avowed  objects  which 
socialism  has  set  for  itself  to  acccmiplish  in  this  country. 


WHAT   SOCIALISM    OPBNLY   PB0P06BS 

The  socialist  movement  in  America  has  expressed  itsdf  in 
the  formation  of  a  national  political  party ;  and  the  1912  plat- 
form of  that  party  asserted,  as  some  of  the  items  of  its  ^'pro- 
gram'' of  action,  the  following : 

The  government  ownership  and  managemeit  of  all  means  of 
transportation  and  communication,  and  of  all  large-scale  in- 
dustries, including  the  immediate  acquirement  by  the  govern-, 
ment,  either  municipal.  State  or  Federal,  of  all  grain  elevators, 
stock  yards,  storage  warehouses  and  other  distributing  agen- 
cies; all  land  should  be  taken  over  by  the  state  either  direct- 
ly or  by  confiscatory  taxation;  the  adoption  of  the  initiative, 


referendum  and  recidl  (including  judicial  recall) ;  the  fixing 

of  minimum  wage  scales  in  all  employments;  the  abolition  of 

the  United  States  Senate  and  of  the  veto  power  of  the  presi- 

denty  and  allowing  a  repeal  of  national  laws  only  by  act  of 

Congress  or  by  voters  in  a  majority  of  the  States ;  the  aboUtion 

of  all  federal  courts,  except  the  Federal  Supreme  Court,  and 

the  election  of  all  judges  for  short  terms;  the  abolition  of  the 

power  '^usurped"  (as  they  say)  by  the  Supreme  Court  of  the 

United  States  to  jmuss  upon  the  constitutionality  of  legislative 

acts;  and  the  revision  (presumably  upon  the  Socialist  basis) 

of  the  Constitution  of  the  United  Statea 

But  these  drastic  changes  are  only  steps  to  a  greater  change, 

for  the  platform  states  that  all  such  measures  of  ^^relief 

^^are  but  a  preparation  of  the  workers  to  seize  the  whole 
powers  of  Government  in  order  that  they  may  thereby 
lay  hold  of  the  whole  system  of  socialized  industry  and 
thus  come  to  their  rightful  inheritance." 

The  socialistic  platform  of  1916  re-affirms  the  same  objects; 

demands,  f urther,  that  the  Federal  Constitution  shall  be  made 

amendable  only  by  a  majority  vote  of  the  people ;  and  declares 

that  it  is  the  aim  of  the  socialists  to  re-organize  the  life  of 

the  nation  upon  the  basis  of  Socialism:.    The  socialist  platform 

of  Minnesota  for  the  year  1912,  asserts  that  it 

^^Aims  to  establish  the  collective  and  public  ownership 
of  the  means  of  production,  trauGqportation  and  distribu- 
tion, the  democratic  operation  and  management  of  such 
pubUc  enterprises  and  the  remuneration  of  the  workers 
by  the  full  social  value  of  the  product  of  their  labor." 

And  the  same  State  platform  for  the  year  1916  states  bb  the 

^'ultimate  aim  of  socialism" : 

^^The  before  mentioned  measures  are  presented  by  the 
socialist  party  for  the  immediate  relief  of  the  workers, 
but  its  main  efforts  are  directed  to  the  complete  overthrow 
of  the  present  capitalist  order  and  the  establishment  of  an 
industrial  system  based  upon  the  collective  ownership  and 
democratic  management  and  control  of  the  sources  and 
machinery  of  wealth  production." 
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The  socialiBt  party  of  Minneapolis  in  its  city  platform  for 

the  year  1912,  after  specific  changes  proposed,  asserted: 

"We  repeat  that  it  must  be  distinctly  under  stood  that 
we  advocate  these  remedial  measures  only  as  a  means  to 
advance  the  one  great  end  of  the  Co-operative  Common- 
wealth." 

Socialism,  therefore,  from  its  political  viewpoint,  presents 
an  entirely  diflPerent  aspect  from  that  of  the  usual  political 
party.  The  issue  between  the  Democratic  party  and  the  Re- 
publican party  is  one  of  policy  in  the  management  of  the  ex- 
isting government.  It  is  neither  the  avowed  purpose  nor  the 
intention  of  either  of  these  two  political  factions  to  get  con- 
trol of  the  management  of  the  government  for  the  purpose  of 
changing  the  form  of  government  from  that  of  a  representative 
and  constitutional  t  democracy  to  an  ultra-paternalistic  and 
unconstitutional  mob-rule  government.  The  control  sought  by 
the  Socialist  Party  is  avowedly  for  the  precise  purpose  of 
wrecking  the  present  form  of  Government,  and  undoing  forever 
all  the  work  which  has  been  accomplished  by  its  founders  and 
by  its  statesmen  and  jurists  through  the  more  than  hundred 
years  of  its  steady  emergence  as  the  greatest  and  most  prosper- 
ous of  the  governments  of  the  world's  history. 


ESOTERIC  SOCIALISM 

While  appealing  to  the  ballot  as  a  means  of  peaceful  over- 
turning of  our  present  form  of  government,  the  "ultimate  aim 
of  Socialism"  is  not  alone  a  peaceful  revolution  by  the  ballot. 
When  discretion  shall  permit,  it  plans  resorting  to  violence. 
Even  while  pretending  to  deny  the  violent  intentions  of  Social- 
ism, the  socialist  candidate  for  the  presidency  dismisses  the 
subject  of  violent  intentions  on  the  part  of  the  socialist  as  un- 
reasonable, but  solely  on  the  ground  of  the  lack  of  "advisabili- 
ty" at  the  present  time,  of  violence  and  because  "the  use  of 
dynamite  would  turn  the  minds  of  people  against  them."  He 


9 

says :  ^Wherever  there  is  a  free  ballot  they  believe  in  using  it^ 
to  the  exclusion  of  bombs  and  bullets."  But,  to  one  who, 
like  the  socialist^  repudiates  the  present  power  and  function  of 
the  courts  to  protect  individual  rights  and  to  prevent  class 
difirtinctions  in  l^slation,  what  shall  determine  the  distinc- 
tion between  a  ballot  that  is  '^free"  and  one  which  is  not  free? 
Again,  the  same  socialist  spokesman  says : 

**While  they  are  in  a  minority  they  are  obeying  the  laws 
that  the  capitalists  make,  but  wh^i  the  socialists  become  a 
majority^  tiiey  will  insist  even  with  bullets  that  the  cap- 
italists obey  the  laws  that  the  socialists  make."  ' 

And  how  is  this  change  from  ownership  and  control  of  private 
property  to  common  ownership  and  management  under  State 
control  to  be  accomplished?  In  their  pubUc  platforms,  as 
to  measures  of  testation  to  bring  about  this  change,  they  make 
pretentions  of  provisions  for  compensation.  Socialist  represen- 
tative Berger  in  the  National  House  of  Bepres^itatives,  intro- 
duced a  measure  for  the  taking  over  by  the  government  of  cer- 
tain large  business  enterprises  and  making  payment  therefor 
by  issuing  fifty  year,  two  per  cent,  government  bonds  for  their 
value, — such  compensated  value  to  be  computed  at  their  phy- 
sical reproduction-cost.  But  this  compensation  feature  is  only 
a  gratuitous  concession  to  the  ^^robbers"  who  have  acquired 
these  properties,  and,  to  the  socialist,  is  not  based  upon  any 
principle  of  right  either  in  law  or  in  morals.  It  is  like  the 
^'reward"  offered  to  the  thief  for  the  return  of  stolen  goods 
^<and  no  question  asked."  The  orthodox  socialist  urges  di- 
^  rect  confiscation  on  the  plea  that  the  right  of  such  con- 
fiscation is  supported  by  a  ^^higher  law"  than  that  which 
is  represented  by  our  constitutional  saf guards.    Benson  says : 

^^Qne  need  quote  only  the  law  of  self  preservation  to 
prove  that  if  any  people  shall  ever  become  convinced  that 
their  lives  depend  upon  the  confiscation  of  the  trusts,  then 
such  ccmfiscation  will  be  justified.  When  men  reach  a 
certain  stage  of  hunger  and  wretchedness  they  pay  scant 


8.     "The  Truth  about  Socialism",  by  Allan  L.  BeuBoii,  pp.  22-23. 
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attention  to  every  law  except  the  higher  law  which  says 
they  have  a  right  to  live. 

I  believe  that  most  socialists  twenty  years  ago,  were  in 
favor  of  confiscation.  The  trend  now  is  all  toward  com- 
pensation. Not  that  socialists  have  changed  their  minds 
at  all  about  the  equities  of  the  matter.  They  have  not. 
But  they  are  coming  to  see  that  compensation  is  the  easier 
and  quicker  way."  * 


THE  SOCIALIST  VIEW  OF  THE  FEDERAL  CONSTITUTION 

"Our  Dishonest  Constitution"  is  the  term  applied  to  our 
Federal  Constitution  by  America's  representative  socialist.  In 
a  book  which  has  become  a  leading  one  of  the  socialist  propa- 
ganda of  enmity  to  our  present  form  of  government,  under  the 
title  "Pacts  about  the  'Fathers' ",  referring  to  the  framers  of 
the  Constitution,  he  says: 

"Some  were  grafters.  Some  were  crooks.  Some  were 
of  mediocre  intelligence.  Some  of  extraordinary  intelli- 
gence. But  all  were  capitalists  or  the  attorneys  of  the 
capitalist  class."  * 

Then  from  Washington,  Hamilton  and  Madison  on  down 
through  the  entire  list  this  muckraker  pretends  to  detail  the 
faults  and  failings  of  each  with  scandal  of  the  most  infamous 
kind  ever  sprung  from  the  imaginings  of  the  traducers  of  char- 
acter. This  book  is  but  a  reprint  of  the  shameless  contribu- 
tions by  this  same  writer  in  a  monthly  periodical  of  the  year 
before.  ® 

In  Pearson's  Magazine,  August,  1913,  the  term  "Patriot  Fath- 
ers" SB  applied  to  the  framers  of  the  Constitution  was,  by  this 
same  author,  most  indecently  held  up  to  ridicule.  They  are 
branded  as  "grafters"  who  initiated  and  carried  through  a 
change  in  our  system  of  government  and  framed  and  established 


4.  "The  Truth  about  SociaUsm",  by  AUan  L.  Benson;  "EsBentiala 
of  Socialism",  by  Ira  B.  Cross,  pp.  102-103. 

5.  Chap.  2,  "Our  Dishonest  Constitution."  by  Allan  L.  Benson. 

6.  Pearson's  Magazine,  August,  1913,  et  seq. 
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a  Constitution,  upon  a  plan  which  ^^whb  never  meant  to  bring 
about  rule  by  the  people,"  but  which  was  adroitly  put  to- 
gether and  the  adoption  of  which  was  surreptitiously  and  de- 
ceitfully secured  by  its  framers, — all  for  the  sole  purpose  "to 
enhance  the  value  of  their  own  property  holdings  and  to  tighten 
and  increase  the  shackles  which  theretofore  existed  upon  the 
liberty  of  the  common  people."  He  holds  up  to  the  utmost  con- 
tempt that  instrument  for  which  respect  and  support  are  made 
the  essence  of  the  oath  of  American  citizenship.  He  vilifies  the 
Ck>nstitution  itself  and  defames  its  makers  and  the  very  mo- 
tives of  their  work  in  its  making,  and  teaches  disloyalty  to  it, 
and  to  the  government  the  stability  of  which  depends  upon 
the  enforcement  of  that  Constitution  as  its  fundamental  law. 

I  assert  that  when  the  leader  of  a  faction,  whether .  that 
faction  be  political  or  social,  and  whether  it  represents  600,- 
000  professed  adherents  or  only  600,  becomes  the  spokesman 
for  such  doctrines  as  these,  and  whether  or  no  it  be  in  times 
of  peace  or  in  times  of  war,  he  has  approached,  even  if  he  has 
not  passed,  the  limit  which  marks  the  distinction  between  loy- 
alty and  treason.  Can  a  man  be  viewed  in  any  other  wise 
than  as  an  enemy,  an  outspoken  enemy,  of  the  government  un- 
der which  he  lives,  who  asserts,  as  does  this  man  Benson,  when 
referring  to  the  workingmen  as  "victims  of  the  Constitution,'' 
that : 

"The  Constitution  of  the  United  States  was  made  for 
them  in  the  same  sense  that  sheep  shears  are  made  for 
sheep.  The  gentlemen  who  made  the  Constitution  had 
sheep  to  shear."  ^ 

And  again  when  he  says : 

"Common  people  don't  fight  well  in  war  time,  for  a 
government  that  they  know  is  neither  for  them  nor  was 
ever  intended  for  them.  Nor  do  common  people  submit  to 
continuous  robbery  in  times  of  peace  merely  because  the 
robbery  is  committed  according  to  the  rules  laid  down 
by  a  government  that  they  know  was  founded  by  the  rich 
for  the  benefit  of  the  rich.     Therefore,  the  common  peo- 


7.     Pearson's  Magazine,  August,  1913,  p.  151. 
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pie  are  taught  to  hold  the  Constitution  in  veneration.  If 
a  foreigner  wishes  to  become  a  citizen  of  the  United  States 
he  must  swear,  among  other  things,  that  he  believes  in  the 
principles  laid  down  in  the  Cionstitution.  If  the  people 
of  this  country  knew  the  real  principles  and  purpooes  that 
underlie  our  Constitution,  they  would  not  permit  a  foreign- 
er  who  believed  in  it  to  enter  the  country.  They  would 
regard  him  either  as  a  fool  or  a  fraud/'  ^ 

All  this  from  the  man  who  stood  as  the  chosen  national  rep- 
resentative of  the  socialist  movement  in  this  country  during  the 
political  campaign  of  1916.  This  is  the  author  of  whom  Ehi- 
gene  V.  Debs,  also  once  socialist  candidate  for  president,  has 
said: 

^'No  one  is  better  qualified  to  write  a  popular  exposition 
of  the  socialist  philosophy  and  to  make  clear  to  the  aver- 
age reader  the  real  meaning  of  Socialism." 

But  the  reviling  of  the  Constitution  and  of  its  makers  is 
only  a  part  of  the  socialists'  campaign  to  wreck  this  govern- 
ment and  to  bring  about  "the  one  great  end  of  the  Co-opera- 
tive Commonwealth."  The  Declaration  of  Independence  is 
subjected  to  their  defamation.  In  a  "patriotic  edition"  of  the 
socialist  organ  "Age  of  Reason,"  published  at  Dallas,  Texas,  in 
July,  1914,  it  is  declared  that  the  patriots  of  the  revolution, 
xrhen  they  returned  home  from  their  battles 

"found  that  the  thieves  of  America  had  written  this  docu- 
ment to  fool  the  workers  with.  ♦  ♦  ♦  They  were  then  com- 
pelled to  go  to  this  robber-creditor  class  (who  had  written 
the  beautiful  document  above  referred  to)  for  supplies  to 
make  a  crop.  These  liberty-loving  thieves  were  fdso  the 
lawmakers — the  makers  of  the  laws  they  had  passed  to  im- 
prison men  for  debt.  *  *  *  Could  the  demons  of  hell  hatch 
a  more  damnable  plot  against  the  working  class?  *  *  * 
Just  a  few  men  have  the  right  to  make  the  laws,  hence  they 
make  the  laws  so  that  just  a  few  men  can  own  the  prop- 
erty. ♦  ♦  ♦  They  framed  this  document  so  that  it  would 
arouse  the  ire  of  the  working  class  and  cause  them  to  rise 
up  and  drive  the  British  out  of  this  country,  and  give  to 
this  bunch  of  American  capitalists  the  right  to  miJce  thf 


8.     Pearapn'B  Magazine,  August,  1913,  p.  149. 
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laws  80  that  they  could  take  the  place  of  the  English  capi- 
talists and  rob  the  working  class." 

In  these  manifestoes  of  socialism  the  words  ^^rob/'  ^^robbery/' 
and  '^robber"  are  not  used  in  any  figurative  sense^  nor  so  in- 
tended. The  Declaration  of  Independence  and  the  Federal 
Constitution  are  traduced  as  instruments  deliberately  concoct- 
ed to  perpetuate  fraud,  robbery  and  oppression.  A  govern- 
ment which  has  its  basis  upon  those  instruments  is  held  up  to 
derision  as  a  government  of  fraud  and  of  robbery,  a  govern- 
ment of  injustice,  a  government  of  exploitation  of  the  weaker 
for  the  benefit  of  the  stronger,  a  government  of  oppression, 
a  government  wicked  in  its  formation,  wicked  in  its  adminis- 
tration, and  wicked  in  all  its  promises  for  the  future.  Righte- 
ously and  logically,  according  to  orthodox  Socialism,  our  gov- 
ernment is  only  the  deserving  object  of  enmity  and  attack  and 
overthrow  by  every  citizen  within  its  jurisdiction. 

What  more  need  be  said  to  show  the  menace  of  the  socialist 
attitude  toward  our  Federal  Constitution? 


THB  BNGROACHMBNTS   OF  SOGIAI4ISM 

The  strength  of  the  socialist  movement  is  by  no  means  com- 
mensurate with  the  number  of  votes  cast  for  a  socialist  can- 
didate, nor  by  the  numbers  claimed  as  adherents  to  the  socialist 
creed.  It  already  has  its  representatives  in  the  halls  of  Con- 
gress, in  the  State  L^slatures^  as  well  as  among  mayors  of 
cities,  and  in  aldermanic  councils.  The  immediate  menace  of 
socialism  to  our  form  of  Government  arises  from  the  fact 
of  the  increasing  tendency  toward  a  socialistic  attitude  of  mind, 
in  respect  of  our  laws  and  institutions,  by  those  who  would  dis- 
avow the  name  of  "socialist"  It  lies  in  the  increasing  ten- 
dency toward  experimentation  in  legislation,  in  the  tendency 
to  try  out  this  theory  or  that  and  to  force  the  courts,  under 
the  stress  of  what  is  assumed  to  be  a  "preponderant  public 
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opinion/'  to  make  the  constitutional  limitationB  yield  to  the 
demands  of  temporary  popular  opinion  under  the  guise  of  the 
extension  of  what  is  denominated  the  "police  power"  of  the 
State  and  of  the  Nation.  By  subtle  steps  the  objects  of  social- 
ism  are^  in  many  ways,  being  slowly  accomplished;  and  al- 
ready, I  venture  to  say,  through  the  influence  of  such  t^iden- 
cies,  actual  encroachments  upon  our  constitutional  safeguards 
have  been  made,  and  others  are  threatened. 

The  menace  of  socialism  to  our  Constitutional  government 
is  not  merely  theoretical,  it  is  a  practical,  presently  encroach- 
ing menace.  Let  us  consider  a  few  concrete  examples  of  iU 
manifestation. 


THE  JUDICIAL  RBGALL  AN  INSTRUMENT  OP  SOCIALISM 

The  ultimate  object  of  socialism  being  to  abolish  private 
property  rights,  it  naturally  centers  its  first  attack  upon  those 
functions  of  our  present  governmental  system  which  were  es- 
tablished for  the  very  purpose  to  protect  individual  rights  and 
liberty  and  to  safeguard  them  from  encroachment  by  legisla- 
tive whim.  The  function  of  the  courts,  established  under  the 
Federal  Constitution,  to  invalidate  legislation  which  is  confis- 
catory of  property  rights,  and  therefore  repugnant  to  consti- 
tutional limitations,  is  first  sought  to  be  undermined  by  de- 
priving judges  of  the  independence  necessary  to  the  exercise 
of  the  judicial  function.  So  the  socialists  were  the  first  to 
advocate  the  Judicial  Recall,  and  that  measure  stands  to-day  as 
a  plank  in  the  socialist  party  platform..  The  rec^at  movement 
in  this  country  for  the  judicial  recall,  whether  in  the  form  of 
recall  of  judges  or  recall  of  judicial  decisions,  is  socialistic,  and 
in  this  movement  many  men,  including  some  members  of  the 
bench  and  the  bar,  have  become  the  allies  of  socialism,  although 
majiy  of  them  would  pretend  to  repudiate  such  alliance.  Pro- 
gress in  this  movement  has  been  halted,  through  enlightenment 
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of  the  voters  as  to  the  dangers  to  our  institutions  of  the  adop- 
tion of  judicial-recall  measures.  It  is,  however,  significant  of  the 
menace  of  socialism  to  our  institutions  that,  banning  with  Orc^ 
gon;  in  1908,  the  recall  of  judges  was  written  into  the  Constitu- 
tions of  California  in  1911,  Colorado  in  1912,  Arizona  in  1912, 
Nevada  in  1912,  and  Kansas  in  1914;  and  that  in  Colorado 
the  same  constitutional  amendment  provide  for  the  recall  of 
judicial  decisions.  Moreover,  in  many  other  states  the  judicial 
recall  has  been  proposed  for  constitutional  amendment  and 
has  been  introduced  in  the  state  legislatures  and  received  sub- 
stantial, and  in  some  instances  nearly  successful,  support.  In 
Arkansas,  a  constitutional  amendment  for  the  recall  of  judges, 
which  was  initiated  by  the  people,  was  passed  at  the  1912  elec- 
tion, but  was  invalidated  by  the  State  Supreme  Court  on  the 
ground  that  it  had  not  been  properly  submitted  to  the  people. 
While  now  apparently  discredited,  through  increased  under- 
standing of  its  real  significance,  the  Judicial  recall  is  still  ad- 
vocated by  the  socialists  and  thdr  allies  as  an  instrument  for 
striking  at  the  very  foundations  of  our  government.  To  the 
socialists  it  is  the  first  feasible  step  for  destruction  of  our 
present  system  of  government.  The  socialist  organ,  "Appeal 
to  Reason,"  referring  to  the  judicial  recall,  has  said : 

"It  is  the  means  whereby  the  people  will  be  enabled  to 
inaugurate  socialism,  and  after  that  is  done  they  may  se- 
cure democracy  in  industry." 

SOGIAUSM  WOULD  ELIMINATE  ALL  JUDICIAL  FUNCTIONS 

The  advocacy  of  the  judicial  recall  is  a  measure  calculated 
indirectly  to  eliminate  the  judicial  function.  But  the  social- 
ists and  their  allies  make  a  more  direct  attack  upon  the  estab- 
lished functions  of  our  judicial  departments,  state  and  na- 
tional. They  seek  to  eliminate  that  function  of  the  judiciary 
the  exercise  of  which  constitutes  the  keystone  of  constitution- 
al safeguards  to  life,  liberty  and  property  of  the  individual. 
They  r^ard  the  only  power  which  is  established  to  enforce 
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constitutional  limitations  as  a  power  ^^usurped"  by  the  courts 
themselvesy  in  derogation  of  the  rights  of  citizens;  for  they 
recognize  the  fact  that  it  is  this  soH^alled  ^^usurped"  power 
by  the  exercise  of  which  the  individual  rights  of  property  and 
of  liberty,  vouchsafed  by  our  constitutional  government,  are 
safeguarded,  and  that  so  long  as  this  power  is  exercised  by  a 
free  and  independent  judiciary  the  establishment  of  a  new  and 
di£Ferent  qrstem  of  government,  based  upon  the  common  owner- 
ship of  everything  is  impossible.  ^  The  judicial  function 
of  declaring  invalid  any  statute  which  contravenes  con- 
stitutional safeguards  to  individual  rights  of  property  and 
liberty  is,  so  long  as  it  continues,  a  barrier  to  the  establishment 
of  a  government  of  Socialism.  The  attack  upon  this  function 
made  by  the  socialists  is  of  two  kinds. 

They  would  have  the  judiciary  itself,  including  the  United 
States  Supreme  Court,  reverse  the  decision  of  Chief  Justice 
Marshall  in  the  case  of  Marhury  v.  MadUon^^  and  in 
all  the  subsequent  cases  based  upon  that  decision,  and,  by 
judicial  construction,  leave  the  express  constitutional  limita- 
tions as  mere  scraps  of  paper  announcing  rules  of  ocmduct 
which  are  to  be  honored  or  dishonored  at  the  whim  or  caprice 
of  a  voting  majority  at  any  time  or  in  any  locality.  For  the 
determination  of  the  question  of  constitutionality  of  any  stat- 
ute, they  would  substitute,  in  the  place  of  the  careful  judg- 
ment of  a  tribunal  of  triers  experienced  and  learned  in  the 
law,  the  arbitrary  and  capricious  pre-judgment  of  comparative- 
ly incapable  arbiters  declared  at  a  mass  meeting  or  at  a  refer- 
endum election. 

Doubting  the  voluntary  surrender  by  the  courts  of  this 
established  function,  the  socialists  advocate  the  express  denial 
by  constitutional  amendment  of  the  power  of  the  courts  to 
invalidate  l^islation  as  repugnant  to  constitutional  limitati<ms. 


9.  "The  Usurped  Power  of  the  Courts",  by  Allan  L.  Benson.  Pear^ 
son  Pub.  Co.,  1911. 

10.  Marbury  v.  Madison.  1  Cranch  187. 


17 

An  active  propaganda  in  promotion  of  such  change  is  now  car- 
ried on  throughout  the  country;  and  it  is  participated  in  by 
avowed  socialists  and  by  others  who  are,  either  directly  or  in- 
directly, the  allies  of  socialism. 

Within  three  years  an  Ex-President  of  the  United  States,  in 
speaking  to  the  people  of  South  Aimerica,  referred  to  the  power 
now  exercised  by  our  courts  to  enforce  constitutional  safe- 
guards as  a  power  which  was  "arrogated"  to,  and  "usurped"  by, 
the  courts  themselves.  He  stated  at  the  same  time  that  the 
courts  of  this  country  had  for  more  than  thirty  years  exercised 
their  powers  "with  inexcusable  and  reckless  wantonness  on  be- 
half of  privilege"  and  against  the  interests  of  the  people. 

A  Chief  Justice  of  a  state  supreme  court  has  become  a  lead- 
ing muckraker  of  our  constitutional  ^stem  and  a  rank  sup- 
porter of  this  "usurpation"  theory.  He  speaks  and  writes 
in  the  terms  of  socialism,  both  in  his  views  as  to  the  motives 
of  the  makers  of  our  Constitution  as  well  as  his  views  in  re- 
gard to  its  subsequent  enforcement.  Its  origin  and  enforce- 
ment are,  he  says,  the  work  of  "exploiters,"  intended  and  oper- 
ating as  an  instrument  of  oppression  and  injustice.  He  char- 
acterizes the  decisions  of  the  Federal  Supreme  Court  as  "per- 
versions of  the  law"  and  the  reasoning  of  those  decisions  as  in- 
stances of  "sardonic  irony"  and  of  "adding  insult  to  injury."  ^^ 

The  menace  of  this  socialist  attack  upon  our  judicial  system 
is  not  merely  potential  or  theoretical.  Its  influence  has  al- 
ready been  so  extended  that  means  of  enlightenment  as  to  the 
dangers  of  this  socialist  fallacy  have  been  organized  by  the 
bar  associations  of  the  Nation  and  of  the  States.  A  propa- 
ganda of  education  as  to  our  constitutional  government  has  for 
six  years  been  carried  on  by  the  American  Bar  Association 
through  its  Committee  to  Oppose  Judicial  Becall.      For  over 


11.  "Goyemment  by  Judges",  address  by  Chief  Justice  Walter 
Clark  of  the  North  Carolina  Supreme  Court,  at  Cooper  Union,  New  York 
City,  January  27,  1914;  also  "Some  Myths  of  the  Law/'  by  same  author, 
Michigan  Law  Review,  November,  1914. 
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three  years  a  Bpecial  committee  of  the  New  York  State  Bar  As- 
sociation ^^Upcm  the  duty  of  courts  to  refuse  to  execute  stat- 
utes in  contravention  of  the  fundamental  law/'  under  the  effi- 
cient diainnanship  of  Henry  A.  Forster  of  the  New  York  City 
bar^  has  rendered  valiant  service  in  the  same  cause.  ^^ 

Back  of  every  attempt  to  weak^i  or  eliminate  the  judicial 
functi<my  or  to  diminish  the  independence  of  the  judiciary,  the 
socialist  a^^itator  is  always  found  most  active.  So  the  socialist 
supports  the  proposition^  which  has  been  made  part  of  the  Ohio 
Cionstitution  and  is  sought  to  be  applied  in  all  national  and 
state  courts  of  review,  to  compel  either  a  unanimous,  or  more 
than  a  majority,  opinion  of  an  appellate  court  to  declare  a  stat- 
ute invalid  on  the  ground  of  its  repugnance  to  constitutional 
provisions.  For  the  same  reason  it  has  become  a  plank  in  the 
socialist  political  platform  that  all  judgeships  be  made  elec- 
tive, and  that,  too,  only  for  short  terma  Ultimately  they 
would  eliminate  the  judicial  function;  but,  until  that  object 
IS  accomplished,  they  would  resort  to  every  possible  step  lead- 
ing to  the  weakening  of  the  judicial  power. 


SOCIALISTIC  INDUSTRIAL  MBASUBBS 

While  not  constituting  direct  attacks  upon  our  constitution- 
al government,  there  are  certain  industrial  measures  which 
have  been  grafted  up<Mi  our  state  constitutions  and  legislation^ 
the  source  and  object  of  which  are  purely  socialistic.  They  are 
socialistic  encroachments,  by  legislative  or  judicial  eztensioii. 
of  the  police  power,  to  the  extent  that  in  many  instances  there 
is  e£Fected  an  arbitrary  confiscation  of  individual  rights  of  lib- 
erty and  of  property. 

A  fair  example  of  such  l^slation  is  that  of  the  statutory 
minimum  wage  in  private  employment       Such  statutes  are 


12.  See  First,  Second  and  Third  Reports  of  this  Committee,  pre* 
sented  at  the  annual  meetings  of  the  New  York  State  Bar  Association  tn 
January,  1915,  1916  and  1917. 


19 

"baaed  up<m  the  socialistic,  Utopian  theoiy  tliat  each  individual 
has  a  ^'generic  right''  to  receive,  through  l^slation,  all  the 
means  necessary  for  a  comfortable  living,  and  this  too,  inde- 
pendent of  capacity,  efficiency,  or  retom  in  any  way  by  the  in- 
dividual to  the  source  of  supply.  The  miuiiuum  wage  stat- 
ute in  private  employment  forbids  the  employer  or  employee  to 
make  any  valid  contract  for  labor  except  for  at  least  a  minimum 
wage  based  upon  the  necessary  cost  of  living  according  to  a 
standard  arbitrarily  fixed  by  some  commission  or  by  statute. 
Of  course,  the  excess  over  what  the  capacity  or  efficiency  of 
the  employee  returns  in  work-worth  to  the  employer,  is  a  forced 
contribution  to  the  purely  individual  needs  of  the  worker, — 
needs  which  do  not  arise  out  of,  and  have  no  relation  to,  the 
fact  of  employment  or  to  the  occupation  in  question.  The  forc- 
ed contribution  of  such  excess  is,  of  course,  a  taking  of  proper- 
ty. Moreover,  the  denial  of  the  right  of  the  worker  to  make 
a  labor  contract  for  what  he  is  worth  tends  to  render  him  job- 
less and  without  means  to  himself  or  to  his  family  of  any 
wage.  Such  statutory  contribution  by  the  employer  is  in  fact 
a  compulsory  division  of  his  property  between  himself  and 
those  who  happen  to  be  upon  his  payroll.  It  is  all  based  upon 
the  socialist  theory  of  division  of  properly  between  those  who 
have  and  those  who  have  not.  Nevertheless,  such  statutes  have 
been  passed,  in  one  form  and  another,  in  Massachusetts,  Ne- 
braska, Arkansas,  California,  Colorado,  Minnesota,  Or^on, 
Utah,  Washington  and  Wisconsin.  The  Oregon  statute  was  up- 
held by  the  Oregon  State  Supreme  Court  and  the  judgment 
therein  recently  affirmed  by  the  United  States  Supreme  Court  by 
a  divided  court  Of  eight  judges  qualified  to  sit  in  the  case,  four 
were  in  favor  of  such  extension  of  the  police  power,  and  four 
were  against  ^*  Such  affirmance,  only  by  reason  of  a 
divided  court,  leaves  undecided  the  federal  questions  involv- 


13.  Stettler  vs.  0'Hara»  et  al,  and  Simpson  vs.  O'Hara,  et  al,  (Ore- 
gon Minimum  Wage  cases),  affirmed  by  U.  S.  Supreme  Court  by  divided 
court,  April  9,  1917. 
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ed.  This  result  is  significaiity  because  it  shows  the  dan- 
ger of  the  slow,  but  steady,  encroachment  upon  our  constita- 
tional  limitations  due  to  the  influence  of  the  socialist  propagan- 
da. No  thoughtful  lawyer  of  twenty  years  or  more  ago,  or  even 
ten  years  ago,  would  have  imagined  that  such  legislation 
had  any  chai^ce  of  escaping  the  condemnation  of  any  nation- 
al or  state  court  wherein  its  validity  was  questioned  on  the 
ground  of  Its  being  repugnant  to  the  Fourteenth  Amendment 

So,  in  other  ways,  the  police  power  of  r^ulation  has  been 
extended  beyond  the  limits  of  mere  regulation.  It  has  be^ 
extended  to  placing  the  state  in  the  control,  and  even  in  mon- 
opolistic control,  of  business  enterprises  which  theretofore  had 
been  considered  proper  only  for  private  management.  The 
business  of  insurance  seems  now  on  the  way  to  passing  from  a 
private  enterprise  to  an  exclusively  state  or  governmental  en- 
terprise. State  insurance  laws,  casualty  and  otherwise,  have 
been  passed  and  put  in  force  in  several  states.  The  statute 
of  the  State  of  Washington  providing  for  compulsory  monopo- 
listic casualty  insurance  through  purely  state  management, 
was  recently  sustained  by  the  United  States  Supreme  Court  ** 

The  State  of  North  Dakota  is  now,  and  has  been  for  two 
years,  practically  in  the  control  of  a  socialist  organization  known 
as  the  farmers  "Non-Partisan  League."  Many  of  its  measures, 
socialistic  in  their  nature,  have  been  carried  through  the  state 
legislature,  and  a  new  socialist  State  constitution  has  been 
proposed,  and  was  nearly  passed  in  the  last  l^slature,  whereby 
state  socialism  was  to  be  establiiAed,  under  which  the  State  or 
any  political  subdivision  thereof  should  have  the  right  ^^to  en- 
gage in  any  occupation  or  business  for  public  purposea"  The 
object  was  in  the  first  instance  to  take  over  to  tiie  State  all 
elevator  systems,  flour  mills,  ^^and  other  things  of  a  like  na- 
ture."   Besides  provisions  for  initiative,  referendum   and  re- 


14.     Mountain  Timber  Co.  vs.  State  of  Washington,  (decided  March 
7,  1917). 
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call,  including  judicial  recall,  there  was  also  proposed  the  con- 
stitutional provision  that: 

"No  act,  law,  bill,  measure  or  resolution,  or  part  there- 
of, adopted  by  vote  of  the  people  shall  be  held  unconsti- 
tutional, or  come  within  the  veto  power  of  the  Grovernor, 
or  be  amended  or  repealed,  except  by  the  vote  of  the  i)eo- 
ple." 

Other  encroachments  made  through  the  influences  of  so- 
cialism upon  our  institutions  are  manifest  in  many  ways.  Of 
course,  it  is  not  necessarily  an  objection  to  a  measure  that  it 
is  also  favored  by  the  socialist.  From  a  constitutional  viet^- 
point,  many  measures  which  are  by  their  opi)onents  viewed  as 
socialist  attacks  upon  our  constitutional  government,  present 
questions  fairly  oi>en  to  debate.  Ij  have  mentioned  a  ^few 
which,  to  me  x>6rsonally,  seem  to  evidence  actual  encroachments 
upon  our  form  of  government.  The  socialists  work  through 
their  own  organization  and  members^  and  also  through  those 
who,  from  time  to  time  or  at  one  place  or  another,  can  be  made 
allies  in  the  accomplishment  of  some  socialist  object.  The  or- 
thodox socialist  denies  that  he  is  allied  with  the  more  radical  or 
anarchist  member  of  the  I.  W.  W.  Nevertheless,  members  of 
both  these  organizations  are  found  at  different  places  and  times, 
working  hand  in  hand.  And  various  labor  organizations,  state 
and  national,  while  repudiating  both  socialism  and  anarchism, 
are  here  and  there  discovered  working  shoulder  to  shoulder 
with  both  the  Socialist  and  I.  W.  W.  organizations  to  put 
through  and  compel  the  enforcement  of  legislation  which  is 
purely  socialistic  in  its  nature  and  is  intended  as  a  step  to  the 
final  overthrow  of  our  present  form  of  government.  These  com- 
bined forces  were  ever  present  during  the  last  state  legislature 
in  Minnesota,  and  incessantly  active  in  the  formulation  and 
introduction  of  countless  measures  intended  as  steps  to  the  es- 
tablishment of  the  socialistic  order. 

Again,  it  was  the  menacing  monster  of  Socialism,  stripped 
of  its  mask  of  peace,  showing  its  brutal  teeth  and  its  iron  hand 
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fully  armed  in  preparation  for  violence  and  bloodshed,  which, 
in  September  last,  held  the  threat  of  an  organised  and  pre- 
pared industrial  revolution  over  the  heads  of  the  64th  Ck>ngrefl» 
and  intimidated  our  naticMial  legislature  into  the  passage,  eUh- 
er  against  judgment  or  without  opportunity  for  deliberate 
judgment,  of  the  so-called  ^^Adamson  Law,^'  by  which  the  de- 
mands of  a  certain  class  of  workers,  which  they  had  refused  to 
submit  to  arbitration^  were  arbitrarily  imposed  upon  the  rail- 
road employers.  It  matters  not  that  the  Adamson  Law  has  since 
been  held  not  unconstitutional.  This  incident  of  setting  a  time 
limit  for  action  by  the  national  legislature,  by  an  organised 
mob  clamoring  with  tlireats  of  violence  at  the  very  doors  of 
the  Congress,  is  most  significant  of  the  methods  of  legiidatioQ 
which-are  to  be  practiced  when  the  new  era  of  Socialism  shall 
be  established  and  when  no  constitutional  limitations  shall  even 
pretend  to  stand  between  the  mob  and  the  property  owner^  and 
when  the  courts,  even  if  they  still  exist  in  form,  shall  have 
been  shorn  of  their  judicial  functions. 

Manifestations  of  the  progress  of  Socialism,  encroaching 
already  upon  the  individual  rights  of  property  and  of  liberty, 
are  becoming  more  and  more  apparent  Socialism  has  already 
made  long  strides  toward  the  accomplishment  of  its  ultimate 
object,  and  each  success^  whether  effected  by  subtle  invasion  or 
by  open  defiance  and  threat,  adds  to  the  boldness  and  persist- 
ence of  the  activities  of  its  adherents.  The  instruments  of  its 
propaganda  are  spread  broadcast^  breathing  enmity  to  our 
free  institutions  and  to  our  constitutions,  teaching  the  doctrine 
of  class  hatred  and  inciting  all  the  elements  of  unrest  to  pre- 
pare for  the  final  revolution  by  violence,  which  is  the  ultimate 
goal  of  every  socialist 

Under  the  euphemistic  term  of  the  ^^Cooperative  Common- 
wealth^' of  Socialism,  are  hidden  those  organised  and  active 
forces  of  internal  disruption  and  revolution  which  are  to-day 
the  greatest  menace  to  our  Oonstituti<Huil  Oovemment 
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WASHINGTON 
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WHY  SHOULD  WE  CHANGE  OUR  FORM  OF  GOVERNMENT? 


Mr.  President  and  Gentlemen  :  It  is  a  sincere  pleasure  to  find  myself  back 
again  in  8t.  Louis  and  privileged  to  speak  to  the  members  of  this  club.  Yon 
will  forgive  me  for  saying  that  In  the  presence  of  so  many  old  and  valued 
friends  I  feel  very  much  at  home. 

In  response  to  the  invitation  of  your  committee,  I  have  ventured  to  suggest 
a  rather  serious  subject  for  discussion.  It  is  one  which  does  not  easily  lend 
itself  to  flights  of  after-dinner  oratory  or  to  that  flow  of  wit  and  humor  which  we 
all  so  much  enjoy.  I  have  selected  this  serious  subject  because  I  know  that 
this  club  is  composed  of  thoughtful  and  reflective  men,  of  men  who  busy  them- 
selves with  matters  of  high  import  in  the  life  of  our  Nation;  and  it  is  my 
strong  belief  that  the  question  which  I  venture  to  put  is  one  which  every  in- 
telligent American  ought  to  be  asking  himself  at  this  time:  Why  should  we 
change  our  form  of  government? 

We  have  been  reminded  of  late  that  it  is  a  full  half  century  since  the  begin- 
ning of  that  outbreak  which  threatened  the  existence  of  our  Nation  as  it  had 
been  built  by  the  fathers.  As  we  look  back  how,  at  least  those  of  us  who  are 
too  young  to  have  participated  in  that  mighty  struggle,  who  are  too  young  to 
have  known  of  it  save  by  hearsay,  we  can  see  and  understand  that  the  American 
Civil  War  was  an  attack  made  upon  the  Government  of  the  United  States  by 
strong  and  determined  men  animated  by  what  they  seriously  believed  to  be 
sound  principle  and  deep  conviction.  They  made  their  appeal  to  the  supreme 
tribunal  of  physical  force,  and  they  lost  their  cause.  To-day  every  American 
is  glad  that  that  cause,  however  splendid,  was  lost,  and  that  the  Government 
founded  by  the  fathers  was  perpetuated,  let  us  hope  for  all  time. 

But  Aow  in  the  short  interval  of  a  generation  since  that  great  struggle  closed 
there  is  under  way  a  persistent,  determined,  and  highly  intelligent  attempt  to 
change  our  form  of  government.  This  attempt  is  making  while  we  are  speak- 
ing about  it.  It  presents  itself  in  many  persuasive  and  seductive  forms.  It 
uses  attractive  formulas  to  which  men  like  to  give  adhesion;  but  if  it  is  suc- 
cessful it  will  bring  to  an  end  the  form  of  government  that  was  founded  when 
our  Constitution  was  made  and  that  we  and  our  fathers  and  our  grandfathers 
have  known  and  gloried  in. 

To  put  the  matter  bluntly,  there  is  under  way  in  the  United  States  at  the 
present  time  a  definite  and  determined  movement  to  change  our  representative 
Republic  into  a  socialistic  democracy.  That  attempt,  carried  on  by  men  of  con- 
viction, men  of  sincerity,  men  of  honest  purpose,  men  of  patriotism,  as  they 
conoeiYe  patriotism,  is  the  most  impressive  political  factor  in  our  public  life  of 
to-day.  In  my  Judgment  it  transcends  all  possible  differences  between  the 
historic  parties;  it  takes  precedence  of  all  problems  of  a  busdness,  a  financial, 
or  an  economic  character,  however  pressing,  for  it  strikes  at  the  very  root  of 
the  Goyemmoit  of  the  United  States  and  the  principles  upon  which  that  Gov- 
ernment rests.  It  strikes  at  the  very  root  of  the  institutions  that  we  call 
Anglo-Saxon,  and  it  proclaims  a  failure  that  great  movement  for  the  establish* 
8666&— 10788  8 
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ment  of  liberty  under  law,  controlled  and  carried  on  through  the  institutions  of 
representative  government,  a  movement  which  had  its  origin  more  than  2,000 
years  ago  in  the  forests  of  Germany,  and  which  has  persisted  with  constantly 
growing  force  and  power  throughout  the  history  of  the  English-speaking  peo- 
ples down  to  our  own  day.  We  are  now  told  that  representative  government 
has  failed.  We  are  now  told  that  the  people  are  either  incomi^etent  or  unable 
to  choose  representatives  who  will  really  serve  their  highest  interests  and  who 
will  be  beyond  the  reach  of  the  temptation  offered  by  money  or  power  or  place. 
The  remedy  is  said  to  be  to  appeal  over  the  heads  of  the  people's  chosen  repre- 
sentatives to  the  people  themselves. 

Let  us  look  for  a  moment  at  this  proposal  and  try  to  understand  what  it 
means.  I  have  written  down  here  a  sentence  or  two  fl'om  the  pea  of  James 
Madison.  When  Madison  made  his  contributions  to  the  Federalist  be  wrote  in 
one  place : 

"In  a  democracy  the  people  meet  and  exercise  the  govemm^it  in  p^son;  in 
a  republic  they  assemble  and  administer  it  by  their  representatives  and  agents.'* 

A  little  later  on  he  wrote: 

"A  republic  is  a  government  which  derives  all  its  powers  directly  or  indirectly 
from  the  great  body  of  the  people,  and  is  administered  by  persons  holding  their 
offices  during  pleasure,  for  a  limited  period,  or  during  good  behavior." 

It  is  clear,  therefore,  even  if  these  passages  from  Madison  were  the  only  evi- 
dence, that  the  founders  of  our  Grovemment  knew  and  had  studied  the  difference 
between  a  representative  republic  and  a  direct  democracy. 

I  suppose  that  never  in  the  history  of  the  world,  before  or  since,  has  there 
been  displayed  so  much  insight  into  the  principles  of  government,  so  modi 
knowledge  of  the  theory  and  practical  workings  of  tlie  different  forms  of  gov- 
ernment, as  that  which  accompanied  the  formulation  and  adoption  of  the  Con- 
stitution of  the  United  States.  Truly,  there  were  giants  In  those  days;  and 
whether  we  take  one  view  of  the  meaning  of  that  great  document  or  another 
makes  no  difference.  The  making  of  the  American  Constitution  was  a  stn- 
pendous  achievement  of  men  who  through  reading,  through  reflection,  through 
insight,  and  through  practical  experience,  had  fully  grasped  the  significance  of 
the  huge  task  to  which  they  devoted  themselves,  and  who  accomplished  that 
task  in  a  way  that  has  excited  the  admiration  of  the  civilized  world.  Those 
men  built  a  representative  republic ;  they  knew  the  history  of  other  forms  of 
government ;  they  knew  what  had  happened  in  Greece,  in  Rome,  in  Venice,  and 
in  Florence ;  they  knew  what  had  happened  in  the  history  of  the  making  of  the 
modern  nations  that  occupied  the  continent  of  Europe.  Knowing  all  this  they 
deliberately,  after  the  most  elaborate  debate  and  discussion  both  of  principles 
and  details,  produced  the  result  with  which  we  are  so  familiar. 

Let  us  not  suppose,  however,  even  for  a  moment  that  that  great  enterprise 
had  no  genesis,  no  history. 

When  ha  If -civilized  man  began  to  take  account  of  his  public  concerns  he  was 
controlled  by  a  single  leader,  military  in  character  and  in  method.  33iat 
leader  was  at  once  executive,  lawmaker,  and  judge.  You  may  read  to-day,  if 
you  will,  in  some  of  the  great  museums  of  the  world,  the  laws  of  andeat 
oriental  peoples  carved  on  stone,  and  bearing  the  names  of  the  mooarchs  who 
passed  them  by  their  edicts.  You  may,  if  you  choose,  review  the  entire  hiatorr 
of  the  early  European  forms  of  goVemmoiit,  and  you  may  take  note  how  the 
emphasis  is  laid  now  upon  one  element  of  public  life,  now  upon  another.  At 
one  moment  it  was  the  legislature  which  was  exalted,  at  another  it  was  the 
executive,  at  still  another  it  was  the  military  leader.  You  may  see^  if  yon  wiU^ 
the  building  up  of  a  great  world  empire  under  tlie  leadership  of  Bome;  you 
may  watch  the  breakdown  of  that  Empire,  due  to  forces  working  in  part  tam 
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wlttrin  and  In  part  from  without;  you  may  see  one  fonn  after  another  of  abso- 
lotifim  grasping  the  reins  of  government  over  intelligent  peoples,  longing  for 
a  chance  to  develop  trade  and  commerce;  and  if  you  can  visualize  the  map  of 
Burope  while  all  this  is  going  on,  you  will  see  on  it  two  bright  particular 
Bblning  spot&  The  one  spot  is  little  Holland,  and  the  other  is  England.  Those 
two  bright  spots  martE  the  places  where  the  principles  of  representative  govern* 
ment,  based  upon  the  intelligent  action  of  a  free  people,  were  at  work,  and  they 
are  the  two  sources  from  which  our  modem  world  has  learned  all  its  great 
lessons  of  civil  and  religious  liberty.  It  was  Holland  which  provided  a  resting 
place  for  the  strong  men  who  were  sent  to  find  their  way  across  the  Atlantic 
to  the  shores  of  Massachusetts  Bay.  It  was  England  which  had  developed 
parliamentary  representative  institiitions  to  the  greatest  perfection.  From 
Bngland  we  learned  these  lessons,  and  they  have  grown  long  and  deeply  into 
the  life  and  thought  of  the  American  people.  In  our  great  Federal  Bepubllc 
these  lessons  have  been  applied,  and  the  principle  of  representative  institutions 
has  been  worked  out  on  a  scale  and  with  a  magnitude  that  are  without  parallel 
in  the  history  of  political  action. 

The  governmental  changes  which  are  now  proposed  to  the  American  people 
arc  not  brought  forward  as  philosophic  propositions  to  be  examined  and  passed 
upon  in  principle;  they  are  not  brought  forward  as  a  complete  and  conscious 
program  to  be  debated  and  discussed  by  bodies  like  this,  to  be  comiiared  with 
the  results  of  the  experience  and  the  activities  of  the  past  125  years.  These 
changes  are  presented  to  us  as  specific  proposals  to  be  passed  upon  now  here, 
now  there,  in  the  light  not  of  principle  but  of  temporary  expediency.  In  the 
name  of  reform  or  of  progress  we  arc  asked  to  give  our  assent  now  to  this  specitiQ 
proposal,  now  to  that.  But,  these  specific  proposals,  wben  taken  altogether, 
when  regarded  collectively,  constitute  an  invitation  to  surrender  our  repre-. 
sentative  Bepublic  and  to  build  upon  the  place  where  it  once  stood  the  struc-. 
ture  of  a  socialistic  democracy. 

It  may  be,  perhaps,  that  a  social  democracy  is  a  better  form  of  government 
than  the  representative  Republic  which  we  now  have.  It  may  be,  perhaps, 
that  under  the  institutions  of  a  socialistic  democracy  mankind  would  be  happier, 
opportunity  more  free,  property  more  equally  distributed,  and  the  satisfaction 
of  man's  wants  more  easily  accomplished  than  now.  All  these  things  may 
be;  but  if  a  socialistic  democracy  is  to  be  substituted  for  a  representative 
republic,  please  do  not  overlook  the  fact  that  it  can  only  be  so  substituted  by 
revolution.  There  must  first  be  a  revolution  in  our  fundamental  political 
beliefs;  there  must  first  be  a  revolution  in  our  accustomed  forms  of  political 
action ;  there  must  first  be  a  revolution  in  our  point  of  view,  in  our  ambitions, 
and  In  our  aspirationa 

What  are  the  charges  that  these  revolutionists  bring  against  the  representa- 
tive republic?  We  are  told  in  the  first  place  that  the  r^resentative  republic 
fiiUs  really  and  readily  to  reflect  public  opinion;  that  these  representative 
Institutions  easily  become  the  prey  of  the  self-seeker,  of  the  special  interest, 
of  the  wirepuller,  of  the  schemer,  of  the  man  who  would  use  the  public  for  his 
own  personal  advancement  or  enrichment;  and  that,  therefore,  they  must  be 
uprooted,  overturned,  and  destroyed.  We  are  told,  in  other  words,  that  after 
not  only  125  years  of  our  own  experience,  but  after  500  years  of  the  experience 
of  the  An^o-Saxon  peoples,  these  representative  institutions  have  failed,  and 
that  in  the  name  of  progress  we  must  pass  on  to  a  direct  democracy.  We  are 
told  that  we  should  begin  by  so  shackling  representative  Institutions  that  they 
must  respond  at  once,  mechanically,  and  with  precision  to  the  expressed  wish 
or  the  expressed  emotions  of  a  majority  of  the  voting  population  at  any  given 
instant,  regardless  of  the  fundamental  conistitutional  guarantees  of  civil  and 

86668—10788 


'6  :W>DBE88  OF  KICHOLAfl  ICUBBAT  BTTTUSSt 

political  liberty.  We  are  told  that  it  we  do  this  we  shall  leetore  govemineBt  to 
a  purely  democxatlc  form,  that  we  shall  make  it  responsiye  to  the  pablic  will 
and  to  public  opinion,  and  that  every  Intimate  public  and  priyate  interest 
will  thereby  be  promoted.    Surely  this  is  an  ambitious  program. 

Before  we  give  our  assent  to  it,  however,  suppose  we  examine  for  a  moment 

the  point  of  view  and  the  contentions  of  those  who  are  the  moatl^ieces  of 

this  revolutionary  movement    We  are  Justified  in  asking  in  the  first  place 

wheth»  the  attempt  to  substitute  a  direct  democracy  for  a  representative 

republic  is  progressive  or  reactionary.    It  is  the  history  of  all  ey<dQtioiiaiy 

processes  that  for  particular  purposes  special  organs  are  developed;  lor  par- 

iticular  activities  special  instrumentalities  are  produced;  and  in  dev^oping 

[  any  truly  forward  movement  we  proceed  from  the  simple  to  the  compleaL    la 

I  organic  evolution  the  process  is  one  away  from  the  gelatlDous  and  formless 

mass  of  the  lower  organisms  to  the  exceedingly  complex  structure  of  the 

higher  nuunmals.    Obviously,  then,  it  is  at  an  earlier  sta^e  of  evolatlon  when 

one  organism  or  instrumentality  performs  all  functions^  when  one  organim 

or  instrumentality  carries  on  government  in  all  its  forms,  as  well  as  those 

economic  activities  which  result  in  providing  clothing,  shelter,  and  food.   As 

we  develop,  however,  and  as  we  progress,  we  differentiate ;  we  throw  out  ferien^ 

as  it  were;  we  develop  special  organisms  and  instrumentalities,  social  as  w^ 

as  individual;  and  these  divide  amonsf  themselves  the  economic.  Industrial, 

and  the  governmental  functions  of  the  social  unit    In  this  way  we  get  a 

diviMon  of  labor;  in  this  way  we  get  a  specialisation  of  function.    A  reaXlj 

pn^ressive  movement,  therefore,  is  a  movemmt  toward  differentiation,  toward 

complexity,  toward  specialization  of  structure  and  function.    The  movement 

'  toward  the  perfecting  of  representative  government  is  progressive ;  a  movement 

away  from  representative  government  a  movement  that  would  shackle  and 

I  limit  it  and   that  would  appeal  from  representative  institutions  to  direct 

democracy,  is  reactionary. 

It  may  be  said  of  the  amoeba  that  it  walks  on  its  stomach  and  digests  with  its 
legs,  because  it  digests  with  what  it  walks  with,  and  walks  with  what  it  digests 
.with.  As  yet  there  has  been  no  differentiation  of  structure  or  function.  But  tbe 
amffiba,  with  its  very  simple  structure,  is  certainly  not  in  advance  of  the  duud- 
mal  with  its  highly  organized  structure,  its  differentiation  of  function,  and  its 
many  complicated  activities.  The  movement  to  substitute  direct  democracy  for 
represmtative  government  is  a  movement  back  from  the  age  of  tbe  im^""^!  to 
the  age  of  the  anueba.  Such  a  movement  may  have  merits  of  Its  own,  but  tlu^ 
can  not  be  the  merits  which  we  attach  to  genuine  progress.  It  would  be  Jost 
as  appropriate  to  organize  a  moyement  in  the  name  of  a  progressive  democney, 
to  cut  our  own  clothes  and  to  make  our  own  shoes,  when  tailors  and  shoemakers 
are  unsatisfactory,  as  to  assume  for  the  people  as  a  whole  the  political  daties 
'•  which  l>elong  to  representative  bodies  of  officials,  because  these  do  not  in  every 
case  do  Just  what  we  should  like.  To  take  a  backward  step  from  q;)eciaUia« 
tion  of  structure  and  of  function  must  not  be  defended  as  progressive;  it  is  as 
reactionary  as  ansrthing  in  the  whole  field  of  social  evolution  can  possibly  be. 
It  is  to  return  from  the  age  of  the  mammal  to  tbe  age  of  the  amceba.  Of  coarw 
it  is  conceivable  that  such  a  movement  backward  is  deniable;  but  IC  so^  let  as 
at  least  call  it  by  its  right  name. 

We  liegon  in  this  country  to  break  down  the  safeguards  and  to  weaken  tbe 
fundamental  principles  of  representative  institutions  some  years  ago^  and  la  two 
different  way&  We  began  to  break  them  down  when  in  many  of  our  State  cod- 
stltutions,  indeed  In  nearly  all  of  them,  we  departed  from  the  sound  principles  ot 
eonstitution  making  and  filled  these  important  documents  foil  oif  what  reai^ 
ahould  have  been  statutory  legialatiOQ. 
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The  strength  and  vitality  of  the  Constitution  of  the  United  States  are  found  in 
tlie  fact  that  it  expresses  in  a  few  words  general  principles  which  are  susceptible 
of  interpretation  and  of  adaptation  to  diflTerent  needs  and  conditions.  It  is  for 
tills  reason,  and  for  this  reason  alone,  that  the  Constitution  has  been  maintained 
and  sustained,  substantially  without  change  so  far  as  governmental  structure 
Is  concerned,  for  a  century  and  a  quarter  of  most  unexpected  and  unimagined 
developments.  A  written  constitution  is  a  device  to  protect  man's  sober  and 
mature  political  judgment  from  his  fleeting  political  passions  and  prejudices. 
Tbe  moment  that  you  write  into  fundamental  law  a  definite  and  precise  states 
ment  of  momentary  political  feeling  in  regard  to  some  matter  of  governmental 
detail,  that  moment  you  have  broken  down  the  distinction  which  should  exist 
between  a  constitution  and  a  statute.  A  constitution  should  contain  only  those 
suaranties  of  civil  and  political  liberty  which  underlie  our  whole  organized 
society,  and  also  maiie  carefully  drawn  grants  of  power  to  legislative,  executive, 
and  judicial  officers,  as  well  as  those  major  political  determinations  that  persist, 
and  are  persisted  in,  through  changes  of  party  and  of  political  creed.  Of  course, 
no  constitution  is  permanent  and  unamendable,  for  even  fundamental  principles 
take  on  new  aspects  with  changes  of  circumstance.  Nevertheless,  if  our 
American  Government  is  to  endure,  we  must  acluiowledge  and  maintain  the  broad 
distinction  wliich  exists  between  the  making  of  a  constitution  and  the  enactment 
of  a  statute. 

.  In  many  of  our  States,  particularly  in  those  which  have  been  organized  in  re- 
cent years,  the  so-called  constitutions  are  au  odd  and  curious  medley  of  genuine 
constitutional  principles  and  a  host  of  statutes.  It.  is  not  proper  to  include  in  a 
State  constitution  provision  for  the  specific  location  of  a  State  university ;  it  is 
not  proper  to  include  in  a  State  constitution  the  amount  of  compensation  to  be 
paid  annually  to  the  State  auditor;  it  is  not  proper  to  include  in  a  State  con- 
stitution any  one  of  the  hundreds  of  merely  incidental  detail;^  of  government 
that  it  is  now  fashionable  to  put  upon  the  same  plane  with  vitually  important 
expressions  of  fundamental  political  principle. 

The  results  of  this  confusion  between  a  constitution  and  a  statute  are  most 
unhappy.  If,  for  example,  it  is  desired  to  change  tbe  location  of  a  State  uni- 
versity or  to  increase  the  salary  of  the  State  auditor,  the  constitution  must  be 
amoided.  If  it  can  be  so  easily  amended  in  one  particular,  why  not  in  all 
others?  At  that  moment  the  fundamental  political  guaranties  have  lost  their 
sacredness  and  are  reduced  to  the  same  plane  of  mere  expediency  as  the  loca- 
tion of  the  State  university  and  the  amount  of  the  auditor's  salary. 

We  departed  and  we  departed  widely  and  far  in  this  country  from  the  sound 
principles  of  constitution  making  when,  at  first  under  the  influence  of  the 
movement  of  1S4S  in  Europe  and  later  under  the  influence  of  the  various  com- 
promises and  personal  ambitions  which  entered  into  the  making  of  some  of  the 
newer  States,  we  l)egan  to  turn  the  fundamental  law  of  our  various  Common- 
wealths into  a  huge  collection  of  statutory  details.  In  so  doing  we  have  con- 
fused the  public  understanding  of  what  a  constituti<m  really  is,  and  we  have 
opened  the  door  to  every  form  of  experimentation  with  our  fundamental  prin- 
ciples on  the  same  basis  as  perfectly  proper  experimentation  with  the  merest 
details  of  our  whole  legislative  and  political  activity. 

Then,  in  the  second  place,  we  began  the  destruction  of  the  fundamental  prin* 
ciples  of  r^resentative  government  in  this  country  when,  under  the  lash  of 
•party,  we  reduced  the  representative  to  a  mere  delegate;  when  we  began,  as 
is  now  quite  commonly  the  case,  to  instruct  a  representative  as  to  what  he  is 
to  do  when  elected;  when  we  began  to  pledge  him  in  advance  of  his  election 
that,  if  chosen,  he  will  do  certain  things  and  oppose  others^in  other  words, 
when  we  reduced  the  representative  from  the  high,  splendid,  and  dignified 
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Ftatus  of  a  real  representative  cboaen  bj  his  oonstituencjr  to  glye  It  bis  ex- 
perience, his  brains,  liis  conscience,  and  his  best  service,  and  made  him  a  mete 
registering  machine  for  the  opinion  of  the  moment,  whatever  It  might  bappoi 
to  be. 

On  this  point  there  is  a  classic  expression  which  every  student  of  govemmenft 
knows  and  Imows  well.  It  is  to  be  found  in  the  address  made  by  Kdmqrid 
Burke  to  the  electors  at  Bristol,  in  which  he  expresses  in  words  that  are  never 
to  be  forgotten  the  real  duty  of  a  representatlTe  to  those  wlio  have  chosen  hinu 
Let  me  read  what  Burke  said : 

''  It  ought  to  be  the  happiness  and  glory  of  a  representative  to  live  In  the 
strictest  union,  the  closest  correspondence,  and  the  most  unreserved  communis* 
cation  with  his  constituents.  Their  wishes  ought  to  have  great  weli^t  with 
him;  their  opinions  high  respect;  their  business  unremitted  attention;  but  liis 
unbiased  opinion,  his  mature  judgm^it,  his  enlightened  conscience,  he  ought  not 
to  sacriflc  to  you,  to  any  man,  or  to  any  set  of  men  living.  Your  representatlTe 
owes  you  not  his  industry  only  but  his  judgment;  and  he  betrays  instead  of 
serving  you  if  he  sacrifices  it  to  your  opinion.  You  choose  a  representative 
Indeed,  but  when  he  is  chosen  he  is  not  a  member  of  Bristol,  but  a  member  of 
Parliament." 

We  may  say,  substantially  in  Burke's  phrase,  that  when  we  choose  a  Membev 
of  the  House  of  Itepresentatlves  he  Is  not  a  Member  of  the  first  district  of  New 
York  or  of  Penusylvnnia  or  of  Ohio  or  of  Missouri,  but  he  is  a  Member  of  the 
Congress  of  the  United  States. 

But  we  are  told  that  this  form  of  democracy  Is  not  satisfactory;  it  is  not 
possible  with  those  processes  and  on  these  principles  to  accomplish  things  that 
some  people  want  to  have  accomplished.  We  find,  it  is  said,  that  our  Repres^i- 
tatlvcs  are  getting  out  of  our  control ;  they  do  not  do  what  we  tell  them.  Of 
course,  they  come  back  after  two  years  or  four  years  nnd  submit  themselves 
to  their  constituents  for  Judgment,  but  think  of  the  mischief  they  can  do  in 
these  two  years  or  these  four  yoars  which  can  not  be  undone  speedily,  if  at  all. 
Therefore  we  «ro  told  we  must  ch{in?re  our  form  of  government  and  put  the 
entire  democracy  in  direct  control  of  every  poveniniental  process. 

It  is  not  necessary  for  those  of  us  who  bollove  In  a  representative  republic 
lo  say  that  it  has  no  short(*omlnRs.  It  Is  not  nece5»sni*y  for  us  to  take  up  the 
position  that  everything  goes  on  in  a  way  which  is  beyond  criticism.  We  need 
not  do  that.  We  must  look  the  facts  in  the  face.  We  should  admit  the  limita* 
tions  of  ourselves  nnd  of  other  human  beings;  we  know  the  deficiencies  and 
defects  that  constantly  present  themselves  in  our  governmental  administration, 
whether  National,  fitate,  or  numicipal.  But  suppose  we  ask  ourselves  this  qaea- 
tlon :  Need  we  destroy  fundamental  principles  to  correct  temporary  infelicities? 
Need  we  pull  up  our  institutions  by  the  roots  because  they  do  not  grow  quite 
fast  enough  to  please  us?  These  are  the  questions  which  the  American  people 
have  got  to  answer,  and  which  many  of  them  are  to-day  ready  to  answer  by 
saying,  "Let  us  destroy  our  fundamental  principles;  let  us  pull  up  our  institu- 
tions by  the  roots  in  order  to  see  why  they  do  not  grow  faster." 

The  proposition  to  substitute  n  direct  democracy  for  a  representative  republic 
has  some  features  that  are  serious  and  some  that  are  amusing.  We  are  told, 
for  instance,  to  look  at  the  town  meeting  and  see  what  a  splendid  institution 
the  town  meeting  has  been  in  New  England.  Imagine  a  town  meeting  in  Clil- 
cago.  Imagine  bringing  together  on  the  third  Tuesday  in  March.  In  one  comer 
of  the  prairies  of  Illinois,  the  entire  voting  population  of  Chicago  In  order  to 
submit  to  them  the  questions  which  are  submitted  to  the  town  meetings  of  the 
sparsely-settled  hill  towns  of  New  Titagland.  Is  it  not  redlculoos?  Of  coorsa 
Why  is  it  ridiculous?    Because  it  is  an  endeavor  to  apply  a  principle  flound 
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In  Itaolf  nnder  drcmnstsncefl  where  it  can  not  possibly  work.  It  is  an  attempt 
to  arriye  by  a  purely  logical  process  at  a  political  rule  of  action  without  taking 
Into  account  tbe  facts  and  considerations  of  a  particular  case.  The  moment 
yon  ask  yourself  why  it  is  ridiculous  to  govern  Chicago  by  a  town  meeting, 
and  find  that  it  is,  that  moment  you  ought  to  be  ready  to  understand  why 
repres^itative  institutions  grew  up  among  Kngttsh-speaking  peoples  and  why 
tbey  haye  continued  to  exist  to  the  present  day.  But  the  objector  says :  "  I 
grant  that  you  can  not  have  a  town  meeting  in  the  case  of  Chicago ;  that  must 
be  glTen  up  as  impracticable ;  but  there  is  something  else  that  we  can  do.  Wd 
can  retain  our  representative  institutions,  but  so  limit  them  and  so  shackle 
tlieir  operations  that  we  retain  for  ourselves  the  right  to  initiate  legislation  and 
tbe  right  to  veto  any  l^slation  that  our  representatives  may  see  fit  to  pass." 

Rcamine  for  a  moment  these  suggestions  in  order  to  see  what  they  really 
mean  and  to  what  they  really  lead.  In  the  first  place,  please  do  not  overlook 
the  exceedingly  important  fact  that  all  those  who  are  uniting  to  urge  upon  us 
this  transformation  of  our  form  of  government  invariably  propose  to  put  these 
infitrmnentallties  of  a  direct  democracy  into  operation  upon  the  initiative  of  a 
▼ery  small  fraction  of  the  electorate.  What  a  glorious  time  it  would  be  for  the 
perpetual  disturbers  of  political  peace !  It  is  proposed,  for  instance,  that  5  per 
cent  or  8  per  cent  of  the  electorate  shall  be  sufficient  to  initiate  legislation  and 
to*  demand  a  poll  of  the  people  thereon.  Legislation  so  initiated  can  not  be 
amended  or  perfected  in  form.  It  can  not  be  examined  in  committee,  Its  spon- 
sors can  not  be  cross-questioned;  it  must  be  taken  or  left  precisely  as  they 
prt^ject  it  into  the  political  arena.  Is  there  any  community  in  the  world  where 
5  per  cent  of  the  adult  males  can  not  be  gotten  to  sign  a  petition  for  anjrthih^? 
Is  there  any  community  in  the  world  where  if  5  per  cent  of  the  adult  males 
had  petitioned  for  something  that  had  been  denied,  they  could  not  be  gotten 
to  petition  for  it  again  without  delay?  Would  not  life  under  this  system  be^ 
come  one  long  series  of  elections?  Should  we  not  be  chasing  each  other  to  the 
polls  once  a  week  to  pass  upon  some  new  legislative  proposal,  and  not  always 
one  presented  by  the  wisest  and  most  thoughtful  of  our  dtissens?  What  would 
be  the  effect  of  all  this  on  the  members  of  our  legislative  bodies.  National  and 
State?  Are  the  best  men  in  your  community  going  to  accept  nomination  and 
election  to  a  legislative  body  any  one  of  whose  acts,  however  carefully  formu- 
lated, may  be  brought  up  for  review  and  possibly  overturned  on  the  initiative 
of  5  per  cent  of  the  voting  population?  We  complain  that  we  do  not  always 
get  the  men  we  would  most  like  to  see  in  the  State  and  National  legislatures. 
Should  we  get  a  better  class  of  representatives,  or  worse,  if  we  took  away  their 
sense  of  responsibility,  took  away  their  dignity  and  authority,  and  set  ourselves 
np  on  every  side  to  duplicate  or  possibly  to  overturn  their  every  act?  There 
Is  only  one  possible  answer  to  that  question.  We  should  degrade  our  legislative 
bodies  and  reduce  them  to  Intellectual,  moral,  and  political  Impotence. 

Of  all  the  proposals  that  have  been  brought  forward  in  the  name  of  direct 
democracy,  the  initiative  is  the  most  preposterous,  and  the  most  vicious.  It  is 
far  more  objectionable  than  the  referendum,  which  is  ordinarily  bracketed 
with  it,  because  it  is  intended  to  project  a  legislative  proposal  upon  the  com* 
munity  at  the  instigation  of  a  very  small  number  of  people,  which  proposal 
must  then  be  passed  upon  without  amendment ;  without  any  opportunity  to 
perfect  it,  even  in  phraseology;  without  any  chance  to  receive  and  act  upon 
suggestions  for  its  extension,  its  narrowing,  or  its  betterment;  and  without 
opportunity  for  any  one  of  the  processes  of  discussion  and  revision  which  are 
offered  to-day  by  the  operation  of  the  rules  of  procedure  which  control  legislative 
bodies  and  their  committees.  Under  the  action  of  the  initiative,  a  community 
Is  called  upon  to  say  yes  or  no  to  a  proposal  framed  by  5  per  cent  of  anybody^ 
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1  submit  that  this  Is  very  like  haying  to  answer  the  question,  "Have  yon  left 
off  beating  your  grandmother?  **  If  you  answer  "  yes,"  you  embarrass  yourself; 
if  you  answer  "  no,"  you  embarrass  yourself  still  more. 

All  that  can  possibly  be  accomplished  by  the  initiative  is  to  strike  the  heav- 
iest possible  blow  at  representative  institutions,  and  to  remove  the  last  Induce- 
ment to  bring  able,  reflective,  and  intelligent  men  to  accept  service  In  a  legisla- 
tive body.  The  initiative  will  result  in  registering  In  more  or  less  rapid  suc- 
cession the  consecutive  emotions  of  a  small  proportion  of  the  electorate; 
because  if  you  will  examine  the  records  where  the  Initiative  has  been  intro- 
duced, you  will  see  tiiat  whatever  action  has  been  taken  has  been  so  taken  by 
the  vote  of  a  small  minority  of  the  voting  population.  Consideration  by  choaoi 
representatives  disappears,  the  perfecting  of  a  measure  through  committee 
consideration  and  public  debate  is  made  impossible;  some  preconceived  scheme 
for  which  there  is  a  sentiment  among  a  small  portion  of  the  community  must 
be  accepted  or  rejected  in  toto. 

This  is  not  a  policy  which  makes  for  stable  and' consistent  government  This 
is  not  a  progressive  policy.  This  is  not  a  policy  which  will  devel<^  and 
strengthen  the  institutions  that  we  have  inherited  and  that  we  are  seeking  to 
apply  to  new  conditions.  This  is  not  a  policy  which  will  bring  support  to  the 
fundamental  guaranties  of  civil  and  political  liberty  upon  which  our  National 
Government  rests. 

But  it  may  be  urged,  Purely  those  fundamental  guaranties  are  not  ques- 
tioned or  doubted.  I  beg  to  assure  you  that  every  single  one  of  them  is  ques- 
tioned and  doubted  in  this  country,  and  questioned  and  doubted  by  no  incon- 
siderable body  of  opinion,  some  of  it  not  lacking  in  intelligence,  very  energetically 
represented  in  different  parts  of  the  United  States.  We  may  close  our  eyes  to 
all  this  if  we  like.  We  may,  with  our  consummate  American  hopefulness  and 
optimism,  say  that  it  will  turn  out  all  right;  perhaps  it  will;  but  the  fact 
remains  that  there  are  some  of  us  who  believe  that  the  fundamental  guarautiefl 
which  underlie  our  whole  National  Government  and  our  national  life  can  not 
be  attacked,  can  not  be  denied,  can  not  be  made  light  of,  without  serious  danger 
to  our  entire  political  fabric. 

Should  not  the  majority  rule?  If  the  majority  wish  to  sweep  away  all  the 
fundamental  guaranties,  should  they  not  be  iiermitted  to  do  so?  Is  that  not  one 
of  the  risks  that  democratic  government  must  run?  Those  who  believe  that  we 
leurn  nothing  lu  this  world  from  human  experience  may,  if  they  choose,  answer 
those  questions  in  the  afiirmative.  Those  who  believe  that  nothing  in  this 
world  is  fixed  or  definite  or  a  matter  of  principle,  may  answer  those  questions 
in  the  afflimative ;  but  thos^e  who  beltevc  that  we  do  move  forward  through  the 
centuries  by  building  upon  and  using  the  experience  of  those  who  have  gone 
before;  those  who  believe  tliat  out  of  the  thousand  or  two  thousand  years  of 
political  life  and  activity  of  the  western  world  there  have  come  some  [n*lnciple8 
which  are  certain  and  which  abide,  and  some  political  guaranties  that  are  vital  to 
human  welfare,  they  will  answer  those  questions  no ;  a  thousand  times  no !  Those 
who  believe  that  we  must  build  our  institutions  upon  foundations  that  are  not 
subject  to  continual  revision  and  reconstruction  will  answer  no ;  a  thousand  times 
no !  We  point  to  the  fundamental  guaranties  of  the  British  and  American  Con- 
stitutions, and  say  that  those  are  beyond  the  legitimate  reach  of  any  majority 
because  they  are  established  in  the  fundamental  lavrs  of  human  nature  upon 
which  all  government  and  civilization  and  progress  rest.  Sweep  thorn  away,  if 
you  will ;  a  majority  may  have  that  power,  but  with  the  power  does  not  go  the 
right.-  If  they  are  swept  away,  all  government  and  all  liberty  go  with  them,  and 
anarchy,  in  which  might  alone  makes  right  and  power  alone  gives  places  will 
rise  upon  their  ruins. 
36668—10788 


AmaasBa  of  Nicholas  uubras  Btm^BS.  11 

There  1b  nothing  new  about  all  thl&  Aristotle  pointed  ont  that  democracy 
has  many  points  of  resemblance  with  tyranny.  It  was  he  who  first  told  us  how 
democracy  as  well  as  a  tyranny  may  become  a  despotism.  It  was  he  who  first 
pointed  ont  to  us  the  llkaiesB  that  there  Is  between  the  demagogue  in  a  de- 
mocracy and  the  court  faTorite  in  a  tyranny.  If  democracy  is  not  to  become  a 
tyranny  it  must  recognise  and  build  upon  those  constitutional  limitations  and 
guaranties  that  are  so  precious  to  the  indlTldual  dtixen  and  that  protect  him  in 
his  life,  his  liberty,  and  his  property.  It  is  not  in  the  power  of  any  majority  to 
sweep  these  away  without  sweeping  away  with  than  the  whole  fabric  of  the 
State  in  violent  and  destructive  revolution.  The  other  day,  in  turning  over  the 
pages  of  John  C.  Calhoun,  I  came  upon  a  most  extraordinary  sentence  which 
l>ears  upon  tliis  very  point.    Almost  a  century  ago  Gallioun  wrote  these  words: 

'*  The  gov^nment  of  the  uncontrolled  numerical  majority  is  but  the  absolute 
and  deqsotfc  form  of  popular  government,  just  as  the  uncontrolled  will  of  one 
one  man  is  monarchy." 

Control  tliere  must  always  be  if  there  is  to  be  liberty.  That  control  Is  law* 
built  in  turn  upon  those  limitations  and  guaranties  which  are  our  Constitution. 
It  is  just  as  easy  for  a  majority  to  become  a  despot  as  for  a  monarch  to  beccHne 
a  tyrant ;  even  a  tyrant  may  be  benevolent ;  even  a  democratic  dec^tism  may  be 
malevolent 

We  are  now  invited  to  treat  there  constitutional  limitaticms  and  goarantioi 
just  as  we  treat  mere  statutory  legislation.  They  are  to  be  revised*  to  be 
amended,  to  be  overturned,  in  order  that  the  sacred  will  of  a  temporary  ma- 
jority may  be  everywhere  and  always  enacted  into  constitutional  law.  To  walk 
in  these  paths  means  the  suppression  of  the  individual  as  the  unit  in  the  scheme 
of  liberty.  It  means  the  extinction  of  liberty  as  we  have  known  it  It  means 
what  I  call  a  socialistic  democracy,  l)ecause  it  means  that  the  majority  will  take 
direct  and  responsible  control  of  your  life,  your  liberty,  and  your  property.  All 
that  constitutes  individuality  will  have  gone  by  the  board;  it  will  have  been 
poured  into  the  great  boiling  pot  of  the  social  whole,  there  to  be  reduced  to  a 
single  incoherent  mass  to  be  exploited  as  the  will  of  this  or  that  majority  may 
from  moment  to  moment  determine  and  advise.  Tills  may  be  progress,  but  it  is 
certainly  revolution. 

Then  there  is  another  device  urged  upon  us  in  the  name  of  progress,  known 
as  the  referendum.  This  differs  widely  from  initiative,  and  has  no  possible 
relationship  to  it  It  is,  in  effect,  a  popular  veto  on  the  acts  of  the  legislature. 
Our  American  institutions  provide  almost  without  exception  for  an  executive 
veto.  The  executive  veto  exists  for  the  purpose  not  necessarily  of  permanently 
defeating  legislation,  but  to  compel  its  reconsideration,  its  public  discussion, 
and  its  restudy  by  the  people  themselves,  by  the  press,  and  by  the  people's  rep- 
resentatives. It  is  a  wise  and  appropriate  institution.  Sxperience  has  shown 
that  while  it  is  not  often  used,  it  may  serve,  and  does  serve,  as  a  check  upon 
hasty  and  ill-considered  legislative  action. 

The  referendum,  however,  is  quite  different  from  the  executive  veto,  and,  in 
the  form  in  which  it  is  now  urged,  is  like  the  initiative  In  that  It  ^tends  to 
destroy  the  responsibility  of  the  legislator  and  to  make  the  legislature  itself 
a  very  subordinate  and  timid  body.  If  any  community  or  State  Insists  uix)n 
subjecting  the  ordinary  work  of  its  legislature  to  a  general  referendum.  It 
Insists  at  the  same  time  that  it  shall  be  served  in  its  legislature  by  second-rate 
and  third-rate  men,  and  that  its  representatives  shall  be  turned  into  delegates. 
Edmund  Burke  would  find  no  place  in  such  a  scheme  of  politics  as  that.  Once 
more  I  say,  to  introduce  the  referendum  as  a  check  upon  the  legislature  may  be 
progress,  but  I  Insist  that  if  it  is  progress  it  is  also  revolution.  It  is  revolution 
because  it  strips  away  more  and  more  elements  of  strength,  independence,  and 
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power  from  the  legislature.  The  legiiAature  exists  in  order  that  different  yiews 
may  be  studied  and  compared,  in  order  that  acts  may  be  considered  and  per- 
fected by  hearing  all  parties  and  all  Interests,  in  order  that  amendment  and 
discussion  may  be  possible.  All  this  is  stripped  away  if  there  is  behind  each 
legislator's  chair  a  controlling  force  which  says,  "  If  you  do  so-and-so  we  shall 
upset  it  by  a  general  vote,  as  we,  your  creators,  have  a  right  to  do." 

Lord  Acton  in  one  of  his  essays,  I  think  it  is  the  one  on  the  history  of  liberty, 
pointed  out  some  years  ago  that  the  referendum,  whatever  may  be  said  in  its 
favor  theoretically,  is  obnoxious  to  all  believers  in  representative  Institutions, 
because  it  contemplates  decision  without  discussion.  Of  course  there  is  dis- 
cussion in  one  sense,  but  there  is  no  discussion  which  could  in  any  way  operate 
to  perfect  a  pending  proposal;  there  is  no  discussion  possible  that  can  lead  to 
the  amendment  or  improvement  of  a  proposaL  The  only  discussion  that  can 
possibly  talce  place  is  that  which  will  confirm  men  in  their  attitude  toward  the 
proposition  which  is  pending. 

Of  course  we  are  in  this  country  accustomed  to  a  certain  limited  nse  of  the 
principle  of  referendum.  State  constitutions,  as  a  rule,  and  State  amendments, 
almost  uniformly,  are  passed  upon  by  the  people  as  a  whole.  The  same  is  true 
often  in  the  case  of  large  financial  undertakings  or  bond  issues.  If  the  legis- 
lature itself  takes  and  may  take  the  initiative  in  submitting  a  question  to  a 
referendum  vote,  the  damage  is  in  so  far  limited.  To  force  a  referendum  vote 
upon  the  legislature  by  constitutional  provision  would  be,  however,  to  Infiict 
the .  maximiun  amount  of  damage  upon,  the  representative  principle.  As  a 
matter  of  fact*  no  legislature  should  seek  to  shirk  responsibility ;  that  is  the 
part  of  weak  and  timid  men.  More  than  half  a  century  ago  the  Court  of 
Appeals  of  the  State  of  New  York,  in  the  well-known  case  of  Barto  v.  Himrod, 
laid. down  the  true  doctrine  on  this  subject  in  no  uncertain  terms.  The  court 
used  tills  language: 

"  The  representatives  of  the  people  are  the  lawmakers,  and  they  are  respoQ- 
Bible  to  their  constituents  for  their  conduct  in  that  capacity.  By  following  the 
directlonfl  of  the  constitution,  each  member  has  an  opportunity  of  proposing 
amendments.  The  general  policy  of  the  law,  as  well  as  the  fitness  of  its  de- 
tails, is  open  to  discussion.  The  popular  feeling  is  expressed  through  their 
representatives;  and  the  latter  are  enlightened  and  Influenced  more  or  less  by 
the  discussions  of  the  public  press. 

"A  complicated  system  can  only  be  perfected  by  a  body  composed  of  a  limited 
number,  with  power  to  make  amendments  and  to  enjoy  the  l>enefit  of  fiee 
discussion  and  consultation.  This  can  never  be  accomplished  with  referoice 
to  such  a  system  when  submitted  to  a  vote  of  the  people.  They  must  take  the 
system  proposed  or  nothing.  They  can  adopt  no  amendments,  however  obvious 
may  be  their  necessity.  *  *  *  All  the  safeguards  which  the  constitution 
has  provided  are  broken  down,  and  the  members  of  the  legislature  are  allowed 
to  evade  the  responsibility  which  belongs  to  their  office.  ♦  *  ♦  If  this  mode 
of  legislation  is  permitted  and  becomes  general,  it  will  soon  bring  to  a  close 
the  whole  system  of  representative  government  which  has  been  so  justly  our 
pride.  The  legislature  will  become  an  irresponsible  cabal,  too  timid  to  assume 
the  responsibility  of  lawgivers,  and  with  just  wisdom  enough  to  devise  subtle 
schemes  of  imposture  to  mislead  the  people.  All  the  checks  against  improvi- 
dent legislation  will  be  swept  away,  and  the  cliaracter  of  the  constitution  will 
be  radically  changed.*' 

Do  you  fully  realize  with  what  levity  we  are  now  passing  upon  this  important 
issue  of  the  referendum  in  this  country?  Do  you  realize  in  what  complexity  im- 
portant governmental  proposals  are  being  submitted  to  thousands  and  tens  of 
thousands  of  voters,  and  with  what  light-hearted  frivolity  they  are  being  passed 
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apon?  A  few  weeks  ago  the  great  State  of  California,  one  of  the  most  intelli* 
gent  and  wealthiest  States  in  the  Union,  completely  revolutionized  its  form  of 
government  by  passing  at  one  and  the  same  election  23  amendments  to  its  con-^ 
stltution  by  enormous  majorities.  It  has,  however,  escaped  attention  that  the 
total  vote  cast  for  and  against  these  reyolntionary  proposals  was  about  60  per 
cent  of  the  voter  cast  for  President  in  1908  or  that  cast  for  governor  in  1910. 
Apparently  the  number  of  people  in  California  who  are  interested  in  their  form 
of  government  are  only  about  six-teaths  of  the  number  that  were  interested  in 
who  should  be  President  of  the  United  States  or  who  should  be  governor  of  the 
State.  Of  the  23  amendments  that  were  presented  to  the  people  of  Califbmia 
on  one  and  the  same  ballot,  some  half  dossen  were  genuine  constitutional  amend- 
ments; the  rest  were  almost  without  exception  matters  of  legislation,  some  of 
them  very  trifling. 

'  If  you  have  not  already  seen  it,  I  want  to  show  you  the  document  that  was 
sent  by  the  secretary  of  the  State  of  California  to  every  registered  voter  in  the 
State.  [Here  the  spealcer  exhibited  a  large  sheet  closely  printed  on  both  sides.] 
You  will  observe  that  the  State  officials  who  got  up  this  amazing  document  did 
not  expect  it  to  be  read  by  anybody.  It  is  solidly  printed  in  small  type  on 
both  sides  of  one  sheet,  and  there  is  the  trifling  little  matter  of  a  supplement 
with  three  or  four  amendments  on  a  separate  sheet  Here  are  printed  the  ques- 
tions that  were  submitted  not  to  the  Court  of  Appeals  of  California,  not  to  tlie 
inrofessors  of  political  science  in  the  State  university,  not  even  to  the  legislature 
of  the  State,  but  to  the  voters.  I  submit  that  the  whole  proceeding  is  ridiculous. 
Look  at  these  pieces  of  paper.  In  1908,  386,000  voted  for  President  in  Cali- 
fornia ;  in  1910,  385,000  voted  for  governor.  Tlie  highest  vote  cast  on  October 
10  last  for  any  of  these  amendments  was  cast  in  regard  to  the  amendment  re- 
lating; to  women's  suffrage.  The  total  vote  on  that  amendment  was  246,000; 
140,000  fewer  than  were  polled  three  years  before  for  President  and  139,000 
fewer  than  were  polled  two  years  before  for  governor.  Women's  suffrage  was 
carried  in  California  by  an  aflirmative  vote  of  125,000,  or  2,000  less  than  Mr. 
Bryan  received  in  1908,  when  he  lost  the  State  by  nearly  90,000  majority. 

Is  it  not  obvious,  then,  that  we  are  changing  our  form  of  government  in  the 
United  States  by  a  minority  vote?  Here  is  an  amendment  which  doubles  the 
number  of  voters  in  the  State  by  removing  the  limitation  of  sex ;  here  is  action 
which  establishes  the  initiative,  the  referendum,  the  recall,  including  the  recall 
of  Judges;  and  every  one  of  them  is  an  amendment  to  the  constitution  of  a 
great,  rich,  and  populous  State  made  by  a  small  minority  of  the  voting  popula- 
tion. That,  I  submit,  is  a  political  factor  and  a  political  portent  of  far-reach- 
ing Bignificanoe.  I  know  the  answer.  It  is  said  that  the  remainder  of  the  vot- 
ing population  might  have  voted  had  it  wished  to  do  so.  True;  but  why  then' 
should  not  this  great  nonvoting  mass  be  counted  in  opposition  to  revolutionary 
changes  in  government  rather  than  In  favor  of  them,  or  ignored  entirely? 
What  principle  of  political  science  or  of  equity  is  it  that  puts  the  iustitutlons  of 
a  whole  State  at  the  mercy,  not  even  of  a  temporary  majority,  but  of  a  small 
miuoxity  of  the  people? 

This  election  in  California  wrote  into  the  constitution  of  the  State  what  is 
known  as  the  recall,  including  the  recall  of  members  of  the  judiciary.  The 
recall  of  executive  aad  legislative  officials  is  not  a  violation  of  the  fundamental 
principles  of  representative  government  as  are  the  Initiative  and  referendum. 
It  is  simply  a  stupid  and  a  foolish  device  of  restless  and  meddling  minds.  The 
recall,  will  however,  assist  the  initiative  and  th6  referendum  in  diminishing 
the  Qov^tat&icy,  the  intellfgeace,  and  the  disinterestedness  of  government,  be- 
cause it  will  help  to  keep  high  minded  and  tndependent  men  from  accepting 
nomination  and  election  to  public  office.    It  will  help  to  develop  a  class  of 
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timorous  and  unprincipled  office  seekers  and  officeholders  who  will  be  able  to 
change  what  they  call  their  principles  as  QUlctEly  as  they  change  their  clothes, 
\t  a  few  votes  are  to  be  gained  thereby. 

The  principle  of  the  recall  when  applied  to  the  judiciary,  however,  is  much 
more  than  a  piece  of  stupid  folly.  It  Is  an  outrage  of  the  first  magnitude !  It 
is  said:  "Are  not  the  judges  the  servants  of  the  people?  Do  not  the  people 
choose  them  directly  or  indirectly,  and  should  not  the  people  be  able  to  termi- 
nate their  services  at  will  ?  "  To  these  questions  I  answer  flatly,  No !  The 
judges  stand  in  a  wholly  different  relation  to  the  people  from  executive  and 
l^islatlve  officials.  The  judges  are  primarily  the  servants  not  of  the  people, 
but  of  the  law.  It  Is  their  duty  to  interpret  the  law  as  it  is,  and  to  hold  the 
law-malcing  bodies  to  Ihelr  constitutional  limitations,  not  to  express  their  own 
personal  opinions  on  matters  of  public  policy.  -  It  is  true  that  the  people  make 
the  law,  but  they  do  not  make  it  all  at  once.  Our  system  of  common  law  has 
come  down  to  us  from  ancient  days,  slowly  broadening  from  precedent  to 
precedent.  It  is  not  a  dead  or  a  fixed  thing.  It  is  capable  of  movement,  of 
life,  and  of  adaptation  to  changing  condltiona  But  it  must  be  changed  and 
adapted  by  reasonable  and  legal  means  and  methods  and  not  by  shouting  or  by 
tumult  It  was  no  less  a  person  than  Daniel  Webster  who  said  "that  our 
American  mode  of  government  does  not  draw  any  power  from  tumultuous 
assemblages."  This  is  true  whether  the  tumultuous  assemblage  shouts  and 
cries  aloud  on  a  sand  lot,  or  whether  the  tumultuous  assemblage  goes  through 
the  form  of  voting  at  the  polls. 

.  Moreover,  we  know  something  about  what  happens  when  judges  are  depend- 
ent upon  the  power  that  creates  them.  The  history  of  England  tells  a  plain 
story  of  the  tyranny  and  injustice  which  grow  out  of  a  judiciary  that  is  made 
representative  not  of  the  law  but  of  the  Crown.  In  the  same  way,  if  the  recall 
of  the  judiciary  should  be  established  in  this  country,  it  would  not  be  long 
before  our  history  would  tell  the  story  of  the  tyranny  and  injustice  that  usually 
follow  ui)on  a  judiciary  made  immediately  dependent  upon  a  voting  population. 
If  great  causes,  civil  and  criminal,  are  to  be  decided  in  accordance  with  estab- 
lished principles  of  law  and  equity  and  upon  carefully  tested  evidence,  they 
must  be  decided  under  the  guidance  of  a  fearless  and  independent  judiciary. 
To  make  the  actions  or  tbe  words  of  a  judge  the  subject  matter  of  popular 
revision  at  the  polls  with  a  view  to  displacing  a  judicial  officer  because  some 
act  or  word  is  not  at  the  moment  popular,  is  the  most  monstrous  perversion  of 
republican  institutions  and  of  the  principles  of  true  democracy  that  has  yet 
been  proposed  anywhere  or  by  anybody. 

There  need  I>e  no  doubt  or  mistake  about  this,  for  the  advocates  of  the  recall 
of  the  judiciary  mince  no  woi*ds.  I  find  in  the  Appeal  to  Season,  edited  by 
Eugene  V.  Debs,  who  is  hardly  the  safest  and  the  sanest  adviser  that  the 
American  people  have  had,  these  words  in  relation  to  the  California  election : 

''The  fight  at  the  polls  this  fall  will  center  around  the  adoption  of  the 
initiative,  referendum,  and  recall  amendments  to  the  constitution.  Under  the 
provisions  of  the  recall  amendment  the  judges  of  the  Supreme  Court  of  Cali- 
fornia can  be  retired.  These  are  men  who  will  decide  the  fiite  of  the  kldnapi^ed 
workers!  Don't  you  see  what  it  means,  comrades,  to  have  in  the  hands  of  an 
intelligent,  militant  working  class  the  political  power  to  recall  the  present 
capitalist  judges  and  put  on  the  bench  our  own  m«i?  Was  there  ever  such 
on  opportunity  for  effective  work?  No;  not  since  socialism  first  raised  its 
crimson  banner  on  the  shores  of  Morgan's  country !  The  election  for  governor 
and  State  oflk;ers  of  California  does  not  occur  till  1914.  But  with  the  recall 
at  our  command  we  can  put  our  own  men  in  office  without  waiting  for  a 
regular  election  I " 
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It  will  be  obserred  that  the  courts  of  Oaliforaia  had  before  them  a  case  about 
which  Mr.  Debs  had  seemingly  made  ap  his  mind.  He  had  not  heard  the  evi- 
dence, because  the  case  has  not  yet  come  to  trlal»  bat  it  is  perfectly  obvious 
that  he  and  his  friends  are  ready  to  return  a  verdict.  Moreover,  they  are 
ready  to  recall — that  is,  to  displace — before  the  expiry  of  his  term  any  judge 
who  differs  with  them.  Can  anyone  outside  of  Bedlam  support  a  public  policy 
such  as  this? 

To  make  it  possible  to  displace  public  officials  before  the  expiry  of  the  term 
for  which  they  are  chosen  is  to  deprive  them  of  individual  responsibility  and  dig- 
nity and  to  make  them  mere  tools  of  passing  opinion.    It  is  not  difficult  to  see 
what  would  have  happened  had  the  principle  of  the  recall  prevailed  through- 
out American  history.    We  Americans  are  singularly  liable  to  communicable 
political  diseases,  and  one  wave  of  emotion  after  another  sweeps  over  us 
with  amazing  eelerity.    George  Washington  would  have  been  recalled  at  the 
time  of  the  Genet  episode ;  James  Madison  might  have  been  recalled  during  the 
agitation  which  led  to  the  War  of  1S12  with  England ;  Abraham  Lincoln  would 
almost  certainly  have  been  recalled  in  the  dark  days  of  1862  and  1803 ;  Grover 
Cleveland  would  have  been  recalled  by  overwhelming  vote  in  the  summer  of 
1803,  when  he  was  making  his  fight  for  a  sound  financial  policy  and  system. 
Yet,  when  we  get  far  enough  away  from  the  public  deeds  of  these  strong  men 
we  see  that  the  particular  things  which  at  the  time  most  excited  the  animosity 
and  roused  the  passions  of  large  numbers  of  i>eople  were  the  very  things  that 
made  them  immortal  in  American  history.    It  is  not  because  they  defied  public 
opinion  that  they  were  great ;  it  is  because  they  understood  real  public  opinion 
better  than  did  the  untamed  passion  of  the  moment    They  saw  fSLV  moro 
clearly  than  did  the  crowd  what  was  really  at  stake,  and  it  was  their  responsi* 
bility  to  reflect,  to  plan,  and  to  act  so  that  the  honor  and  highest  interests  of 
the  Nation  would  be  preserved.    To-day  these  men  are  with  the  highest  on  the 
list  of  our  American  heroes;  yet  every  one  of  them  might  have  been  dashed 
from  his  high  place  if  the  iiassions  of  the  moment  could  have  gotten  at  them 
when  those  passions  were  at  their  height. 

Mr.  President,  neither  is  there  anything  new  about  all  this.  It  is  a  BYench 
proverb  which  soys  "  Everything  changes,  but  everj'thing  Is  always  the  same." 
In  1800  there  was  discovered  the  lost  work  by  the  philosopher  Aristotle  on  the 
Constitution  of  Athens.  The  reading  of  that  work  tells  us  much  more  than  we 
previously  knew  of  the  working  of  the  Athenian  constitution.  We  can  now 
see  more  clearly  than  ever  before  why  it  was  that  Athens,  with  all  its  glory, 
went  to  piece&  The  Athenians  not  only  appointed  their  generals  by  popular 
vote,  but  they  voted  every  month  or  two  as  to  whether  they  would  recall  them. 
They  recalled  Pericles;  they  recalled  Laches;  they  recalled  Thucydides;  they 
recalled  Alcibiades.  A  general  would  be  sent  out  to  take  a  fort  or  to  reduce  a 
city.  He  did  not  succeed.  As  soon  as  the  news  reached  home  he  was  recalled. 
A  general  was  sent  out  to  land  an  army  in  Sicily.  Before  he  reached  there  he 
was  recalled.  This  sort  of  thing  has  all  been  tried.  It  was  tried  at  Athens  to 
the  full,  and  the  Atlienian  democracy  is  now  an  interesting  and  instructive 
memory.  Why  must  we  Americans  always  be  children?  Why  must  we  al- 
ways seek  to  learn  over  again  at  our  own  cost  the  lessons  of  experience  which 
the  world's  history  is  ready  to  teach  us  for  the  asking? 

Mr.  President,  why  should  we  not  be  permitted  to  perfect  our  form  of  gov- 
ernment instead  of  changing  it?  Why  should  we  not  move  forward  in  genuine 
progress  on  the  lines  of  the  development  of  the  last  600  years?  Why  must  we 
tuni  back  and  begin  all  over  again  to  climb  the  painful  hill  of  difficulty  which 
leads  to  representative  government  and  to  liberty?  It  is  to  me  a  continual 
source  of  amazement  that  those  who  urge  these  revolutionary  changes  upon 
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US  do  not  seem  to  know  anything  of  the  recorded  history  of  goYemment  and  of 
human  society.  They  do  not  appear  to  know  that  the  instruments  which  they 
offer  us  as  new  and  bright  and  helpful  have  long  since  been  discarded  as  old. 
and  rusty  and  outworn.  Let  them  open  their  minds  and  study  history  before 
attempting  to  guide  the  political  development  of  the  American  people. 

I  have  no  time  now  to  do  more  than  indicate  where  I  believe  the  path  of  true 
political  progress,  for  our  democracy  leads.  It  leads,  in  my  judgment,  not  to 
more  frequent  elections  but  to  fewer  elections;  it  leads  not  to  more  elective 
officers,  but  to  fewer;  it  leads  not  to  more  direct  popular  interference  with 
representative  institutions,  but  to  less;  it  leads  to  a  political  practice  in  which 
a  few  important  officers  are  chosen  for  relatively  long  terms  of  service,  given 
much  power  and  responsibility,  and  then  are  held  to  strict  accountability 
therefor ;  it  leads  not  to  more  legislation,  but  to  infinitely  less ;  it  leads  to  fix- 
ing public  opinion  on  questions  of  vital  principle  and  not  to  dissipating  It 
among  a  thousand  matters  of  petty  administrative  detail;  it  leads  to  those 
acts  and  policies  that  will  increase  the  desire  and  interest  of  public-spirited 
men  to  hold  office  and  not  drive  them  away  from  it  as  with  a  scourge. 

I  wish  that  it  might  be  possible  for  us  to  be  lifted  up  to  a  distant  planet  and 
to  look  down  on  this  earth  of  ours  and  to  witness  its  history  move  forward  as 
ki  a  cinematograph,  so  that  we  might  in  a  few  moments  view  it  from  its  be- 
fSisaBiMkgA  to  our  own  day.  We  should  see  the  early  civilized  peoples  with  their 
institutions  and  their  magnificent  buildings  ruling  the  plains  of  Iran;  we 
should  see  the  fertile  Valley  of  the  Nile  settled  and  built  up  and  the  mysterious 
pyramids  and  sphinxes  and  temples  rise  like  magic  at  the  edge  of  the  most 
arid  of  deserts;  we  should  see  the  grandeur  that  was  Greece,  and  the  glory 
that  was  Rome ;  we  should  see  the  building  up  of  the  great  empire  of  Gliarle- 
magne;  we  should  watch  it  fall  to  pieces;  we  should  observe  the  moving  masses 
of  people  from  the  north  and  east  going  to  the  south  and  west,  and  also  the 
dark  stream  of  Arab  migration  flowing  along  the  south  shore  of  the  Mediter- 
ranean and  across  the  narrow  straits  into  Spain;  we  should  see  the  modem 
nations  of  Europe  take  their  beginning;  we  should  see  the  heavy  hand  of 
absolutism  laid  upon  them,  each  and  all ;  and  then  our  eyes  would  be  attracted 
by  those  two  bright  spots  of  which  I  have  already  spoken,  England  and  Holland. 
From  them  woqld  be  seen  coming  bright  beams  of  light,  inspiration,  and  guid- 
ance,, strong  enough  to  reach  across  the  Atlantic  and  to  help  the  earliest  Amer- 
ican settlers  to  lay  the  foundations  of  the  civil  government  which  is  our&  We 
should  see  the  fundamental  principles  of  this  polity  growing  stronger  and  more 
powerful,  adapting  theips^ves  to  varying  needs  and  economic  conditions* 
building  up  a  nation  that  stretches  from  ocean  to  ocean  and  from  frost  to  con- 
tinual sunshine,  and  whicli  offers  a  haven  and  a  resting  place  to  men  of  every 
race  and  eyery  blood  who  believe  in  liberty  and  who  seek  it  I  wish  that  we 
could  see  all  that.  I  wish  that  we  could  see  the  history  of  political  progress  as 
it  is  recorded  in  the  institutions  of  civilized  men,  and  se^ng  it,  then  put  to  the 
American,  people  the  question.  Why  should  we  change  our  form  of  government? 

When  that  vision  is  revealed  to  the  intelligent  American,  when  his  intelli- 
gence and  conscience  are  really  reached,  he  will  say  to  these  revolutionists 
who  are  inviting  us  to  the  happy  days  of  the  socialistic  democracy.  No  I  He 
wiU  say  to  the  defendei^)  of  a  representative  republic,  I>et  us  not  change  our 
form  of  government ;  let  us  devek^,  let  us  perfect  it,  for  in  so  doing  we  arc 
only  responding  to  the  noble  appeal  of  Abraham  Lincoln,  so  to  dedicate  our- 
aelvos  to  the  cause  of  liberty  that  ''  government  of  the  people  by  the  people* 
and  for  the  people  shall  not  perish  from  the  earth." 
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WHAT  IS  PROGRESS  IN  POLITICS  1 


By  Nicholas  Murbat  Bitilbr. 


fAn  addrMil)«fcn  tlM  ComiiMtoial  dab.  GhloBgo,  m.,  Deo.  14, 191X1 

For  some  time  past  it  has  not  been  easy  to  discuss  politics  from  the 
standpoint  of  prmciple  in  the  United  States.    For  nearly  twenty 
years  two  powerful  and  interesting  personalities  have  dominated  the 
imagination  of  large  elements  of  tne  American  people.    Since  the 
generation  passed  m)m  the  stage  to  whose  lot  it  fell  to  settle  for  ^od 
or  for  ill  the  issues  growing  out  of  the  Civil  War^  Mr.  Bryan  and  Mr. 
Roosevelt  have  been  the  center  points  of  Am^can  political  discus- 
sion.    These  two  attractive  men  have  much  in  common,  as  well  as 
many  points  of  difference.    The  important  fact  is  that  when  either 
of  them  is  before  the  electorate  as  a  candidate  for  high  ojffice.  it  is 
almost  impossible  to  secure  discussion  of  any  political  proposal  save 
with  reference  to  his  personality.    The  effect  of  this  limitation  upon 
our  political  life  has  not  been  happy.    Passionate  feeling  has  been 
aroused  at  a  time  when  cool  reason  was  most  necessary,  and  blind 
personal  advocacy  or  blind  personal  antagonism  has  taken  the  place 
of  statesmanlike  examination  of  principles  and  of  policies.    At  the 
moment  we  are  at  rest  ip  a  political  eddv.    The  glamor  of  candidacies 
and  the  rapidly  succeeding  turmoil  of  primaries,  conventions,  and 
elections  is  over  for  the  time  being.    There  is  given  opportunity, 
therefore^  to  discuss  some  fundamental  questions  of  politics  apart 
from  their  relation  to  any  party,  to  any  candidate,  or  to  any  per- 
sonality. 

It  is  nigh  time  that  the  American  people  undertook  this  task  with- 
out either  passion  or  partisanship,  and  with  sincerity.  Conditions 
are  not  favorable  to  national  safety  and  stability  if  we  pursue  a 
policy  of  drifting,  or  if  we  permit  specific  proposals,  in  themselves 
attractive,  to  lead  us  away  from  sound  principle.  The  American 
people  are  by  nature^  by  temperament,  and  by  opportunity  a  people 
of  constant  and  contmuing  progress.  They  have  never  stood  still  or 
gone  backward  in  the  past,  and  it  is  hijgpmy  unlikely  that  tibey  will 
80  far  change  their  nature  as  to  stand  still  or  go  backward  in  the  near 
future. 

We  are  constantly  called  upon  to  make  progress,  to  move  forward, 
and  to  adopt  policies  and  to  support  measures  in  the  name  of  ad- 
vance. Betore  taking  an  attitude  toward  such  invitations  and  pro- 
posals, it  is  advisable  to  assure  ourselves  that  we  know  the  points 
of  the  political  compass,  and  that  we  are  certain  of  the  direction  in 
which  we  are  moving.  For  whether  a  man  is  progressing  or  not 
depends  not  upon  whether  he  is  in  motion  and  the  label  that  he 
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bearSi  but  entirely  upon  the  direction  in  which  he  is  facing  when  he 
begins  to  move.  An  avalanche  roaring^  down  the  side  of  a  mountain 
in  obedience  to  the  law  of  gravitation  is  not  moving  upward  simply 
because  it  carries  with  it  a  si^post  marked  ''Excelsior/' 

I  should  describe  progress  m  politics  as  moving  forward  to  the 
consideration  and  solution  of  new  problems  with  intelligence  and 
sympathy,  and  in  the  full  light  of  experience  gained  and  principles 
estaolished  in  the  past.    Change,  on  the  other  hand,  which  many 

Sersons  mistake  for  progress,  is  tne  mere  restless  and  ill-considered 
isturbance  of  conditions  with  little  or  no  regard  to  the  teachings 
of  experience.  Progress  in  politics  will  aim  to  make  government 
just,  efficient,  and  quickly  responsive  to  the  public  will,  and  to 
msure,  so  far  as  may  be,  eauality  of  opportunity,  together  with 
security  in  the  possessions  of  tne  fruits  of  one's  own  Drain  and  hands. 
For  some  time  past  political  process  has  been  urged  upon  us  and 
illustrated — indeed,  it  has  almost  been  defined — in  terms  of  attack 
upon  two  very  fundamental  and  far-reaching  political  principles 
that  are  said^to  be  outworn  and  harmful.  If  those  who  so  illustrate 
and  exemplify  progress  are  correct,  then  it  is  clear  that  nothing  short 
of  a  revolution  is  soon  to  be  effected  in  our  American  life,  and  through 
it  in  the  world  at  large.  If,  on  the  other  hand,  they  are  wron^,  as  I 
am  profoundly  convinced  is  the  case,  then  progress  vnW  lie  not  m  the 
direction  toward  which  they  point,  but  rather  in  orderly,  reasoned, 
and  permanent  advance  along  the  familiar  lines  of  political  evolution 
without  disturbing  the  principles  that  they  attack,  without  tearing 
up  anything  by  the  roots,  without  overturning  any  long-established 
and  beneficent  institution,  and  without  sappmg  the  wellsprings  of 
intellectual  and  moral  independence  and  responsibility  by  lefuling 
the  individual  to  look  to  the  community,  rather  than  to  his  own 
efforts,  for  support. 

The  two  fundamental  and  far-reaching  principles  to  which  I  refer 
are,  first,  the  limitations  of  a  written  constitution,  and,  second^  the 
relation  that  has  hitherto  existed  in  America  between  the  individual 
and  the  state.  We  have  been  lately  been  told  in  no  uncertain  terms 
that  political  progress  consists  in  throwing  off  the  shackles  of  a  written 
constitution  and  in  wholly  altering  the  relation  that  has  hitherto 
existed  between  the  individual  and  the  state.  These  appeals  are 
not  unfamiUar  in  other  parts  of  the  world,  but  to  large  numbers  of 
thoughtful  Americans  they  have  a  strange  and  somber  sound.  They 
are  nothing  short  of  a  challenge  to  the  justice  and  wisdom  of  the  basis 
on  which  our  entire  civihzation  rests,  whether  those  who  make  them 
reaUze  this  or  not.  We  must  look  carefully  into  these  two  conten- 
tions, and,  if  we  can,  meet  and  refute  them  with  rational  argument 
and  with  historical  illustration.  If  we  can  not  do  this,  then  we  must, 
as  thinking  men,  accept  these  new  poUcies,  however  revolutionary 
thev  may  seem  to  us  to  be. 

What  is  a  written  constitution  f  What  are  its  limitations  and  its 
shackles?  A  written  constitution  is  nothing  more  than  a  court  of 
appeal  to  man's  sober  and  historically  justified  reason  from  his  quick 
acting  and  present  impulses  and  passions.  A  written  constitution 
simply  marks  out  and  defines  what  has  already  been  accomplished 
in  the  progress  toward  free  government,  and  drives  a  stake,  as  it 
were,  in  order  that  we  may  return  to  it  for  guidance  when  we  need 
to  take  a  new  measurement. 
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Nevertheless^  for  some  time  past  impatience  of  a  written  consti- 
tution has  been  marked  in  this  country  in  many  places  and  in  many 
ways.  We  have  been  told  that  our  written  Constitution  attempted 
to  bind  us  fast  to  an  eighteenth-century  view  of  society,  and  that  it 
could  not  possibly  adapt  itself  or  be  adapted  to  present-day  needs 
and  problems.  It  is  one  manifestation  of  this  impatience  when 
judges,  who  have  taken  a  solemn  oath  to  obey  and  enforce  the  Con- 
stitution and  its  limitations,  are  told  from  tne  platform  and  in  the 
press  that  they  should  read  into  it  some  new  and  strange  interpre- 
tation which  a  portion  of  the  population  honestly  beUeve  is  neces- 
sary to  the  satisfaction  of  their  ethical  ideals  or  their  social  impulses. 
The  same  tendency  is  manifested  when  it  is  proposed  to  recall  judges 
from  their  hi^h  positions,  not  because  of  any  personal  offense  justi- 
fying impeachment,  but  because  of  their  failure  in  official  act  to 
harmonize  with  some  strongly  held  present-day  opinion.  Precisely 
the  same  temper  is  shown  when  it  is  proposed  that  the  people  at  large 
shall  by  a  plenary  and  direct  exercise  of  the  poUce  power  overturn 
a  judicial  decision  which  puts  a  constitutional  oarrier  to  some  much* 
desired  pohcy  or  act. 

There  would  be  justification  for  even  the  most  extreme  of  these 
proposals  if  our  written  Constitution  were  unamendable;  if  it  were 
really  a  strait-jacket  into  which  our  national  life  was  lon^  ago  forced. 
and  which  could  only  be  worn  in  these  later  days  wiui  harm  ana 
constant  pain.  But  the  contrary  is  the  case.  The  Constitution  is 
readily  amendable  whenever  a  lar^  body  of  opinion,  widely  distrib- 
uted throughout  the  country,  genuinely  desires  its  amendment.  We 
are  witnessing  at  the  moment  two  iflustrations  of  this  fact.  The 
amendment  authorizing  the  levying  of  a  Federal  income  tax  is  well  on 
its  way  to  adoption,  and  will  almost  certainly  become  the  sixteenth 
amendment  to  the  Constitution  within  a  few  weeks.  The  proposal  for 
the  direct  election  of  United  States  Senators  has  been  adopted  by  the 
constitutional  majority  in  both  the  House  of  Representatives  and  the 
Senate,  and  it  is  perfectly  plain  to  every  political  observer  that  it  will 
have  no  difficulty  in  securing  ratification  by  the  legislatures  of  the 
States.  Here  are  two  important  amendments  to  our  fundamental 
law,  at  least  one  of  which  may  prove  to  be  very  far-reaching  in  its 
effects  and  to  involve  consequences  not  now  foreseen;  and  yet,  when 
public  opinion  has  really  and  unmistakably  asserted  itseli  in  their 
support,  they  go  forward  with  but  slight  interruption  or  delay  to  take 
their  place  in  the  Constitution  of  the  United  States. 

The  whole  history  of  the  Constitution  illustrates  this.  By  far  the 
greater  part  of  the  himdreds  of  amendments  that  have  been  proposed 
&om  time  to  tune,  some  of  which  have  received  a  considerable 
measure  of  support,  have  failed  to  secure  incorporation  in  the  funda- 
mental law  because  the  great  mass  of  the  American  people  were  not 
interested  in  them  or  did  not  believe  them  to  be  important.  On  the 
other  hand,  the  first  ten  amendments  were  speedily  adopted  in  order 
to  set  at  rest  certain  doubts  and  difficulties  that  had  arisen  in  the 
public  mind  at  the  time  of  the  ratification  of  the  Constitution  itself. 
The  eleventh  amendment  was  adopted — ^not,  I  think,  wisely — to 
give  effect  to  an  interpretation  of  tne  Constitution  other  than  that 
which  had  been  held  by  the  United  States  Supreme  Court  in  the  well- 
known  case  of  Chisholm  v.  Greorgia.  This  amendment  is  sometimes 
pointed  to  as  an  illustration  of  what  is  meant  by  the  recall  of  a 
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judicial  decision.  This  use  of  it,  however,  rests  upon  an  entire  mis- 
conception of  the  facts.  So  far  from  being  the  recall  of  a  judicial 
decision,  it  was  a  formal  amendment  to  the  Constitution  in  order  to 
meet  a  ^neral  situation  which  a  judicial  decision  had  created.  This 
is  someUiing  which  constitutional  government  always  contemplates, 
and  there  is  nothing  extraordinary  or  abnormal  about  it.  It  is,  on 
the  other  hand,  an  orderly,  reasoned,  and  proper  way  in  which  to 
exercise  the  soverei^  power  of  the  people.  Despite  the  feeling  that 
this  particular  decision  created,  because  it  ran  counter  to  the  extreme 
State  Rights  doctrine  of  the  time,  it  took  nearly  four  years  to  secure 
the  adoption  of  the  eleventh  amendment.  The  twelfth  amendment, 
relating  to  the  mode  of  electing  the  President  and  Vice  President, 
was  adopted  practically  by  unanimous  consent,  to  remove  an  obvious 
difficulty  in  tne  working  of  the  original  provisions  of  the  Constitution 
on  this  point.  The  history  of  the  thirteenth,  fourteenth,  and  fifteenth 
amendments  is  well  known,  as  is  the  history  of  those  that  seem  des- 
tined to  become  the  sixteenth  and  seventeenth.  The  sovereign  people 
of  the  United  States  are,  then,  demonstrablv  in  full  possession  of  their 
Government,  and  they  have  not  deprived  tnemselves  of  the  power  to 
alter  or  amend  its  fundamental  law  when  they  betieve  such  alteration 
or  amendment  to  be  necessary  or  desirable. 

There  are  two  questions  £hat  must  be  carefully  distinguished. 
The  one  relates  to  the  desirability  of  amending  the  Constitution  in 
any  specified  manner  at  a  given  time^  and  the  other  relates  to  the 
breakmg  down  or  overriding  of  constitutional  limitations,  whether 
by  executive  usurpation  or  by  legislative  act,  because  some  consid- 
erable body  of  opinion  is  ready  to  applaud  the  result.  In  the  former 
case  the  issue  is  this:  Will  the  sovereign  people  consciously  and 
willingly,  after  consideration  and  debate^  alter  their  fundamental 
law  ?  In  the  latter  case  the  question  is  this:  Will  the  people  permit 
their  Government  to  be  changed  and  its  underlving  pnnciples  modi- 
fied by  what  is  in  effect  and  often  in  form  as  well  a  revolutionary  act  ? 

There  are  those  who  believe  and  teach  that  Hie  path  of  progress 
lies  in  the  direction  of  breaking  down  and  overriding  constitutional 
limitations.  It  is  essential  to  progress  that  all  such  proposals  be 
met  with  a  determined  opposition.  These  constitutionfu  limitations 
on  governmental  power  are  in  the  interest  of  individual  liberty. 
They  themselves  mark  the  history  of  progress  in  ^vemment.  They 
represent  what  our  ancestors  for  scores  ofgenerations  have  won,  firs^ 
from  the  formlessness  of  anarchy,  and  later  from  the  tyranny  of  an 
individual  or  a  class.  The  reason  why  this  matter  is  so  important 
for  us  is  that  only  in  the  United  States  has  individual  Ubert^  been 
really  made  a  part  of  constitutional  law.  Everjrwhere  else  it  has 
only  a  statutory  basis.  Gemiariy  alone  of  modem  peoples  has  made 
progress  toward  the  position  of  the  United  States  in  this  fundament^ 
matter;  but  in  Germany  the  judiciary  is  dependent  upon  the  political 
departments  of  the  Government,  and,  therefore,  it  lacb  authority 
to  protect  the  individual  from  encroachments  by  them.  In  France 
ana  in  Great  Britain  individual  liberty  depends  wnoUy  upon  the  pass- 
ing mood  of  a  majority  in  the  legislative  assembly  or  in  the  House  of 
Commons. 

What  is  at  stake  in  preservins;  a  written  constitution  and  its  lii^' 
tations  upon  government  is  noming  less  than  the  sovereignty  of  the 
people  themselves.    In  the  Unitea  States  the  people  are  sovereigii* 
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The  Constitution  as  from  time  to  time  amended  sets  up  the  people's 
form  of  government  and  defines  the  functions  and  linutations  of  its 
various  officers  and  agencies.  The  Government  has  no  authority 
but  that  which  the  sovereign  people  choose  to  intrust  to  it,  and  an 
independent  judiciaiy  is  estabfished  by  the  people  in  order  to  make 
sure  that  the  executive  and  the  legislative  aepartments  of  the  Gov- 
ernment do  not  overstep  their  respective  limitations.  If  these  limita- 
tions on  government  be  removea  or  nullified,  or  if  the  independent 
judiciary  DC  deprived  of  its  independence,  the  eflfect  will  be  to  tranisfer 
sovereignty  from  the  people  of  tne  United  States  to  the  governmental 
organs  and  agencies  for  the  time  being.  Without  constitutional 
limitations,  the  Con&p*ess  of  the  United  States  would  be  as  sovereign 
as  is  the  House  of  Commons,  and  all  those  precious  privileges 
and  immunities  that  aie  set  out  in  the  Constitution  and  its  amend- 
ments, and  as  to  which  the  individual  citizen  may  appeal  to  the 
judiciary  for  protection,  would  be  placed  upon  the  same  plane  as  a 
statute  authonzmg  the  appomtment  of  an  interstate  commerce 
commission  or  one  denouncing  a  monopolv  or  other  act  in  restraint 
of  trade.  It  must  not  be  forgotten  that  tnere  is  no  such  thin^  as  an 
unconstitutional  law  in  Great  Britain.  The  fact  that  the  Parliament 
enacts  a  law  makes  it  constitutional,  no  matter  what  its  effect  upon 
life,  liberty,  or  property  may  be;  for  Parliament  is  sovereign.  To 
propose  to  import  this  condition  into  the  United  States  is  not  prog- 
ress, but  reaction. 

It  may  be  asked,  what  difference  does  it  make  in  everyday  life 
whether  the  sovereignty  remains  with  the  people  of  the  Imited 
States,  and  whether  the  Confess  and  the  several  legislatures  are 
held  to  the  performance  of  their  tasks  under  those  limitations  and 
restrictions  which  the  people  have  in  their  constitution  laid  upon 
them,  or  whether  those  restrictions  and  limitations  are  removed  and 
the  sovereignty  as  you  say  passes  to  the  legislative  body  itself? 
The  answer  is  this:  Any  majority,  however  small,  however  fleeting, 
however  unreasonable,  or  however  incoherent,  would  then  have  at 
its  immediate  disposal  the  life,  liberty,  and  property  of  each  indi- 
vidual citizen  of  the  United  States.  This  may  be  a  good  form  of 
government,  but  it  is  certainly  not  the  Amencan  form.  It  is  not 
that  republican  form  of  government  which  the  people  of  the  United 
States  have  guaranteed  to  the  several  States.  It  is  a  return  to 
tyranny,  with  a  many-headed  majoritj^  in  the  place  of  power  once 
held  by  the  single  despot.  This  again  is  not  jprogress,  but  reaction. 
It  is  a  proposal  to  undo  what  history  has  so  effectively  done;  to  give 
back  to  the  mass  what  has  been  so  painfully  conquered  for  the  indi- 
vidual; to  alter  absolutely  and  for  the  worse  our  standards  of  judg- 
ment and  of  accomplishment  in  public  affairs.  The  harassing  of 
individuals  and  of  minorities  is  sometimes  unavoidable  in  the  proc- 
esses of  government,  but  it  is  neither  wise  nor  necessary  to  exalt  it  to 
the  position  of  a  controlling  principle. 

^By  a  curious  perversion  or  clear  thinking,  this  issue  is  sometimes 
stated  to  be  one  between  those  who  beheve  that  the  people  are  wise 
enouj^  and  strong  enough  to  carry  on  a  government  of  coinpre- 
hensive  powers,  and  those  who  believe  that  they  are  not.  It  is 
describee  as  an  issue  between  those  who  trust  the  people  and  those 
who  distrust  the  people.  Nothing  could  be  further  from  the  fact. 
Those  who  trust  the  people  are  the  ones  who  believe  in  individual 


8  WHAT  IS  PBOGRESS  IK  POLITICS  t 

liberty,  who  have  confidence  that  a  man  can  work  out  his  own  fortune 
and  build  his  own  character  better  than  anyone  else  can  work  it  out 
or  build  it  for  him.  Those  who  distrust  the  people  are  the  ones  who 
wish  to  regulate  their  every  act,  to  limit  their  gams  and  their  accom- 
plishments, and  to  force  by  the  strong  arm  of  government  an  artificial 
and  superncial  equality  as  a  substitute  for  that  equal  opportunity 
which  IS  libert^r.  There  could  be  no  ^^eater  evidence  of  hopelessly 
confused  thinking  than  to  suppose  that  a  government  of  limited 

flowers  is  so  Umited  because  the  people  dis&ust  themselves.  The 
act  is  precise! V  the  opposite.  To  trust  the  people  is  to  leave  them 
in  fullest  possible  possession  of  their  Ubertj  and  to  call  upon  them  to 
use  that  liberty  and  its  fruits  for  the  pubhc  good. 

The  second  fundamental  and  far-reaching  principle  that  is  under 
attack  in  the  mistaken  name  of  progress  is  tnat  wnich  g:ovenis  the 
relation  of  the  individual  to  the  community  or  state.  This  principle 
is  closely  bound  up  with  a  written  constitution  and  its  limitations  on 
the  power  of  government,  and  the  two  really  stand  or  fall  together. 

Tnere  are  tnree  broadly  distinguished  ways  in  which  the  relation  of 
the  individual  to  the  community  may  be  viewed.  We  may,  in  the 
first  place,  look  upon  the  individual  as  evervthing  and  the  community 
as  nothing.  In  tiiat  case  each  individual  becomes  an  end  unto  him- 
self, and  what  we  call  civiUzation  is  reduced  to  a  predatory  war  in 
which  the  remainder  of  mankind  are  the  enemies  of  each  individual 
More  than  once  in  the  history  of  human  thinking  doctrinaires  have 
expounded  this  view  and  have  exalted  it  as  desirable.  They  have 
not,  fortunately,  been  able  to  secure  enough  support  to  put  their 
doctrine  into  practice  over  a  wide  area  or  for  any  considerable  time. 

We  may,  in  the  second  place,  look  upon  the  individual  as  nothing 
and  the  community  as  everything.  In  one  form  or  another  this  is 
the  doctrine  which  underlies  the  civilization  of  the  Orient.  In  the 
East,  either  by  ancestor  worship,  by  caste  feeling,  or  by  religioufi 
doctrine,  whole  masses  of  population  have  been  held  in  subjection 
for  centuries;  for  the  controlling  principle  of  life  forbade  an  indi- 
vidual to  assert  his  independence  of  the. thought  of  the  community 
of  which  he  was  a  part. 

If  anarchy  be  tne  result  of  the  first  of  these  views,  sti^ation  is 
the  result  of  the  second.    The  western  peoples  from  the  time  of  the 
Greeks  have  endeavored  to  avoid  both  anarchy  and  stajgnation  by 
adopting  and  acting  upon  a  third  point  of  view.     This  point  of  view, 
in  contradistinction  to  individuahsm  on  the  one  hana  and  to  com- 
munism on  the  other,  I  call  institutionalism,  for  the  reason  that 
it  looks  upon  the  individual  as  finding  his  highest  purpose  not  in 
antagonizing  his  interests  to  those  of  nis  fellows,  but  m  using  his 
f ree^m  ana  his  power  of  initiative  to  help  them  build  and  maintain 
the  institutions  that  are  civilization.    This  is  a  view  that  lays  great 
stress  upon  individuality,  upon  personal  liberty,  and  upon  personal 
character,  but  that  sees  liberty  and  character  perfected  and  mani- 
fested in  the  free  and  willing  service  of  the  conimunity  and  in  those 
civil  institutions  which  exemplify  this  service  and  aid  it.    This 
view  diflFers  sharply  from  that  nrst  described  in  that,  while  it  empha- 
sizes the  individual,  it  yet  regards  him  as  a  member  of  a  group,  a 
community,  a  society,  in  which  he  has  duties  and  owes  service  as 
well  as  possesses  rights  and  privileges.    It  differs  from  the  second 
view  in  that  it  cal&  upon  the  individual  to  serve  his  fellow  men 
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willingly  and  out  of  conscience  and  good  judgment,  instead  of  reduc- 
ing him  by  an  external  force  to  a  uniform  level  of  action  and  of 
belief. 

There  is  no  progress  in  politics  in  breaking  down  this  third  view 
of  the  relation  between  the  individual  and  the  community  in  favor 
of  either  the  first  or  the  second.  The  road  that  leads  to  that  indi- 
vidualism which  is  anarchy  is  not  one  of  process.  The  road  that 
leads  to  that  communism  which  is  sta^ation  is  not  one  of  progress. 
We  have  been  walking  in  the  path  oi  progress  for  2,500  years,  and 
the  characteristic  of  that  path  is  that  it  leads  every  inmvidual  to 
exert  himself  to  the  utmost,  not  alone  that  he  may  profit,  but  that 
he  may  be  the  better  able  to  serve.  The  American  people  will  not 
be  wise  if  they  fail  to  test  every  proposal  made  in  the  name  of  progress 
by  this  standard.  Does  it  tend  to  exalt  the  individual  at  the  expense 
of  the  community  in  a  way  that  makes  for  privilege,  monopoly, 
anarchy?  If  so,  reject  it.  Does  it  tend  to  exalt  the  community 
at  the  expense  of  the  individual  in  the  way  that  makes  for  artificial 
equality,  denial  of  initiative,  stagnation?  If  so,  reject  it.  Does  it 
tend  to  call  out  the  individual  constantly  to  improve  himself  for 
wider  and  more  effective  service  and  good  citizenship?  If  so,  adopt 
it-     It  makes  for  progress. 

If  this  analysis  of  imderlying  principles  is  correct — and  I  submit 
it  with  confidence  to  the  judgment  of  thoughtful  and  unprejudiced 
Americans  of  whatever  party — then  we  must  hold  fast  in  any  pro- 
gram of  advance  to  a  written  constitution,  with  definite  and 
precise  limitations  on  government  in  the  interest  of  liberty,  which 
constitution  is  not  to  w  overridden  and  ignored,  but  which  may  be 
amended  in  orderly  fashion  when  public  opinion  demands;  and  also 
to  a  political  policy  which  both  in  general  and  in  detail  wiU  offer 
new  and  increasing  opportunities  to  the  individual,  not  pnmai41y 
for  his  own  aggrandizement,  but  for  the  public  and  general  good. 

Before  passing  from  these  questions  of  foundamental  principle  to 
some  matters  of  detail,  let  me  say  a  word  as  to  the  influence  of  the 
two-party  svstem  in  effecting  political  progress.  The  parUamentary 
history  of  Great  Britain  and  of  the  Unitea  States  demonstrates  that 
free  government  will  progress  most  rapidly  and  most  equitably  if  it  is 
conducted  under  a  system  in  which  two  political  parties,  differing 
sharply  on  some  fundamental  principle  of  government,  stand  over 
against  each  other  as  opponents  and  as  critics.  The  constructive 
power  of  the  nation  will  at  times  be  represented  more  strongly  in  the 
one  party,  and  at  times  more  strongly  m  the  other.  But  their  honest, 
sincere  and  straightforward  criticism  of  each  other's  principles  and 
policies,  and  their  division  of  the  community  into  two  parties,  each  of 
which  includes  representatives  of  every  class  and  type  of  citizenship, 
has  in  it  far  more  of  hope,  far  more  promise  of  advance,  and  far  more 
of  democracy  than  has  a  series  of  temporary  legislative  majorities 
made  up  by  a  combination  of  rival  groups,  each  representing  a  class 
interest  and  struggling  not  for  principle,  but  for  advantage.  There  is 
no  progress  to  be  had  by  the  multiplication  of  parties  or  by  intro- 
ducing here  the  system  oi  political  groups,  which  has  made  so  difficult 
the  advance  of  parliamentary  institutions  on  the  continent  of  Europe, 
and  which  has  at  time  so  paralyzed  the  arm  of  effective  government. 
The  Labor  Party  Ju  Great  Britain  has  greatly  comphcated  the  prob- 
lems of  government  without  materially  advancing  the  cause  of  its 


10  WHAT  IS  PBOGRBSS  IN  POLITICS  t 

own  members,  for  the  reason  that  it  represents  not  a  principle,  but  an 
interest  in  politics.  The  triumph  of  a  combination  of  mterests  is 
more  to  be  feared  and  deplored  than  the  victory  of  an  unsound 
principle.  The  latter  can  often  be  undone  j  the  former  rarely,  and 
only  after  long  tribulation.  We  should  strive  to  strengthen,  rather 
than  to  weaken,  the  party  system  which  divides  society  by  a  per- 
pendicular line  running  through  all  classy  alike,  and  we  should  resist 
the  substitution  for  it  of  a  number  of  special  groups  and  class  interests 
that  divide  society  horizontaUy. 

What,  now,  are  some  of  the  real  problems  that  are  pressing  for  solu- 
tion and  whose  satisfactory  handling,  without  departing  from  sound 
principle,  would  constitute  genuine  progress  in  our  politics?  They 
are  very  many,  and  it  is  impossible  to  do  more  than  mention  the  most 
important  of  them. 

I.  It  is  plain  that  a  large  number  of  persons  are  dissatisfied  with 
what  may  oe  called  the  stiffness  of  the  framework  of  our  government. 
They  have  been  induced  to  believe  that  representative  institutions  are 
not  adequate  to  a  just  expression  of  the  popular  will,  and  that  it  is 
desirable  to  modify  them  or  to  overturn  them  entirely  by  going  back 
to  the  once  abandoned  methods  of  direct  democracy.  It  is  not  diffi- 
cult to  prove  that  the  substitution  of  direct  democracy  for  representa- 
tive institutions  is  and  must  necessarily  be  a  long  step  backward.  On 
the  other  hand,  it  will  be  a  step  in  advance  to  seek  out  and  to  remove 
the  causes  of  dissatisfaction  with  representative  government  and 
the  distrust  of  it  that  now  exist.  Tnere  are  two  ways  of  accom- 
plishing this:  One  is  to  make  the  framework  of  government  some- 
what more  flexible  than  now^  and  the  other  to  simplify  and  to  improve 
the  methods  by  which  public  officers  are  chosen  as  well  as  those  by 
which  governmental  policies  are  declared  and  executed. 

The  provide  a  less  difficult  mode  of  amending  the  Constiiution  than 
that  now  in  force  would  be  to  make  progress.  A  quarter  century  ago 
it  was  pointed  out  *  that  artificially  excessive  majorities  are  required 
to  bring  about  constitutional  change.  At  that  time  fewer  than 
3,000,000  people  could  successfully  resist  more  than  45,000,000  in  the 
attempt  to  secure  an  amendment  to  the  Constitution.  A  safeguard 
of  this  kind  is  extreme,  and  of  itself  invites  to  revolution  and  violence. 
So  far  as  the  State  constitutions  are  concerned,  the  process  of  amend- 
ment is  already  quite  easy  enough,  and  if  the  bad  haoit  of  putting  into 
the  organic  law  what  are  really  legislative  details  could  be  checked,  the 
wish  to  amend  the  State  constitutions  would  be  far  less  frequent  than 
at  present.  With  the  Constitution  of  the  United  States,  however,  the 
case  is  different.  The  modification  of  the  amending  article  has  been 
discussed  at  various  times  since  it  was  first  proposed  by  Senator  Hen- 
derson of  Missouri,  in  connection  with  the  projected  Thirteenth  Amend- 
ment, in  1864.  Prof.  Burgess,  of  Columbia  University,  made  an  im- 
portant suggestion  on  this  subject '  more  than  20  years  ago,  and  more 
recently  his  suggestion  has  been  modified  and  presented '  in  a  way 
that  deserves  careful  consideration  as  a  part  of  any  program  of 
political  advance. 

The  suggestion  is  that,  in  future,  amendments  to  the  Constitution 
shall  be  submitted  to  the  States  for  ratification  when  passed  by  a 

1  Btuseas:  Polittoal  Sdenoe  and  Oompantiyo  Constttatloiial  Law,  I:16L 
•  Burgess:  Political  Sdenoe  and  ComparatiTe  ConstitatioQal  Law,  I:  lO-S. 

•Monroe  Smith:  SbaU  Wa  Make  Our  Constftatkm  Fleifbler  tai  Nortk  Amnloaa  Etvlaw  Noranibcr, 
1911.  pp.  667-67a. 
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majority  vote  of  both  Houses  of  Congress  in  two  successive  Con- 
gresses. When  so  submitted  they  shall  be  voted  upon  either  by 
the  legislatures  of  the  several  States  or  by  conv^itions  in  each  State, 
or  directly  by  the  voters  in  each  of  the  States,  as  one  or  another  of 
these  methoos  of  ratification  may  be  proposed  by  Congress.  When 
so  voted  upon  they  shall  be  ratified  whenever  accepted  by  a  majority 
of  the  States — whether  acting  through  their  legislatures  or  by  con- 
ventions, or  by  direct  vote  of  the  people,  as  may  have  been  provided — 
on  condition  that  the  ratifying  otates  also  contain  a  majority  of  the 
population  of  all  the  States  according  to  the  last  preceding  enumera- 
tion. The  advantages  of  this  plan  for  amending  the  Constitution 
over  that  at  present  in  force  would  be  that  a  minoritjr  of  one-third 
in  either  House  of  Congress  could  not  withhold  indefinitely,  as  now, 
the  submission  of  a  new  constitutional  proposal  to  the  States,  and  that 
population  would  be  given  a  due  and  proper  weight  in  deciding 
whether  or  not  a  particular  proposal  should  be  ratified.  On  the 
other  hand,  deUberation  and  caution  would  be  secured  by  the  pro- 
vision that  a  proposal  to  amend  the  Constitution  must  command  a 
majority  of  both  Mouses  in  each  of  two  successive  Congresses.  This 
suggestion,  which  is  the  result  of  much  careful  study,  will,  I  think, 
commend  itself  the  more  closely  it  is  examined  as  a  genuine  step  in 
advance  through  making  the  framework  of ^  the  Government  more 
flexible  and  more  responsive  to  popular  opinion,  without  breaking 
down,  aay  eristing  safeguard  and  mthout  Elating  any  fundament^ 
prtncime. 

II.  The  people  as  a  whole  are  not  satisfied  with  the  present  meth- 
ods of  nominating  and  electing  public  officers.  The  widespread 
movement  to  dispense  with  conventions  and  other  intermediate 
bodies  and  to  nommate  all  candidates  for  office  by  the  direct  primary 
is  evidence  of  popular  discontent  with  the  methods  that  have  here- 
tofore existed.  It  is  my  belief,  however,  that  the  rapid  develop- 
ment of  legislation  controlling  political  party  organization  and  pro- 
cedure is  not  a  step  forward,  but  ratner  backward — or  perhaps 
sideways;  and  that  real  progress  Ues  in  a  different  direction.  I 
can  not  agree  with  those  who  are  urging  the  State  in  the  name  of 
process  to  extend  statutory  control  oyer  party  organizations  and 
meuiods.^  It  would.  I  befieye,  be  wiser  for  the  State  to  with- 
draw entirely  from  all  legislation  affecting  political  parties  and  their 
methods  other  than  that  which  also  affects  churches.  Masonic  lodges, 
chambers  of  commerce,  and  other  volimtary  bodies.  The  atten- 
tion of  the  State  government  should  be  fixed  on  the  election,  and 
on  the  election  alone.  Of  course,  in  that  case  there  should  be  no 
discrimination  in  favor  of  political  parties  in  making  up  the  official 
ballot.  Access  to  the  ballot  should  be  open  on  the  same  terms  to  any 
responsible  body  of  citizens  sufficiently  numerous  to  command  atten- 
tion and  willing  to  give  some  evidence  of  good  faith.  The  way  would 
then  be  open  for  an  appeal  to  the  people,  on  equal  terms,  by  parties 
other  than  the  two  leading  ones  and  by  those  voters  who,  not  asso- 
ciated with  any  political  party,  so  often  hold  the  balance  of  power 
between  parties  and  exercise  a  healthy  influence  iipon  them.  A 
political  party,  like  a  Masonic  lodge  or  a  branch  of  the  Christian 
chxirch  or  a  cnamber  of  commerce,  should  be  left  to  its  own  devices 
and  allowed  to  regulate  itself  and  to  manage  its  own  internal  affairs 
as  it  wills.    If  the  contrary  view,  which  is  at  present  so  popular,  be 


12  WHAT  IS  PB0GBB8S  IN  POLITICS  T 

taken,  then  it  may  be  safely  predicted  that  before  many  years  we  shall 
find  ourselves  confronting^  problems  arisinjg  out  of  this  legal  relation 
between  the  State  and  tne  political  parties  that  will  rival  in  com- 
plexity and  difficulty  those  that  have  already  arisen  in  European 
countries  between  the  State  and  the  legally  recognized  churches. 
The  result  will  be  not  prepress,  but  reaction. 

This  is  a  large  and  difficult  subject,  full  of  points  of  contention. 
I  must  be  satisfied  for  the  moment  with  merely  indicating  that  the 
course  of  action  which  has  hitherto  been  hailed  as  a  mark  m  progress 
seems  to  me  to  be  something  ^uite  different. 

If  the  spirit  animating  a  pohtical  party  is  one  of  justice  and  wis- 
dom, it  will  permit  its  members  to  give  expression  to  their  wishes 
and  preferences  in  any  way  that  a  majority  of  them  desire.  The 
method  of  the  direct  primary  is  doubtless  advantageous  within  rela- 
tively small  and  homogeneous  communities,  where  men  know  each 
other  and  where  candidates  for  office  can  be  discussed  with  some 
degree  of  understanding  and  personal  acquaintance.  That  it  will 
be  highly  disadvantageous  to  substitute  the  direct  primary  for  the 
method  of  the  convention  and  conference  when  large  areas  are 
involved,  such  as  a  great  State  or  the  Nation  as  a  whole,  1  am  entirely 
certain.  It  will,  among  other  things,  exalt  the  professional  politi- 
cian and  the  man  who  can  provide  or  secure  the  great  sums  of  money 
needed  to  carry  on  a  campaign  for  several  weeKs  or  months  before 
a  large  and  widely  distributed  body  of  electors.  True  progress  will 
consist  in  freeing  the  convention  system  from  abuses,  not  in  abolish- 
ing it.  To  supplement  the  State  and  national  conventions  by  a 
direct  expression  of  the  preference  of  the  individual  voter  is  one 
thing;  to  do  away  with  such  conventions  and  their  great  advantages 
is  quite  another. 

ni.  Again,  the  Government  will  be  more  quickly  responsive  to  the 
will  of  the  people  if  the  necessary  steps  be  taken  to  improve  our 
legislative  methods  and  procedure.  As  has  recently  been  pointed 
out  with  great  force  by  ex-Speaker  Wadsworth  of  New  York,  many 
if  not  most  of  our  laws  are  loosely  drawn  and  carelessly  considered;, 
and  in  a  great  number  of  cases  they  fail  absolutely  to  accomplish  the 
object  desired  by  those  who  urge  them.  These  facts  of  themselves 
lead  to  much  unnecessary  and  vexatious  litigation,  and  tend  to  give 
ground  for  the  belief  that  in  some  way  or  other  the  processes  of  gov- 
ernment are  used  not  to  carry  out,  but  to  defeat,  the  popular  will. 

We  might  with  advantage  imitate  the  procedure  of  the  House  of 
Commons  in  this  respect,  as  it  is  far  superior  to  our  own.  The  fault 
in  this  country  does  not  lie  in  our  system  of  government,  nor  does  it 
lie  with  members  of  the  legislatures  as  individuals.  It  is  to  be  found 
rather  in  the  fact  that  we  have  utterly  neglected  to  perfect  our 
methods  of  legislation.  We  give  little  or  no  attention  to  the  art  of 
bill  drafting,  and  hardly  any  checks  have  been  provided  gainst  the 
indiscriminate  introduction  of  bills  in  legislative  bodies.  When  bills 
are  introduced  without  previous  careful  revision,  and  are  submitted 
by  the  thousand  in  a  single  session,  it  is  plain  that  it  is  out  of  the 
question  to  secure  satisfactory  results  for  tne  pubUc. 

We  need,  both  in  connection  with  the  Confess  of  the  United  States 
and  in  connection  with  the  several  State  legislatures,  commissions  of 
experts  to  draft  bills  in  accordance  with  the  wishes  of  those  who  have 
a  particular  proposal  to  bring  forward.    It  ought  not  to  be  possible 
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for  an  individual  member  of  a  legislature  to  present  bills  at  random 
and  haphazard  at  the  request  of  this  constituent  or  that,  badly 
phrased,  crudely  and  verbosely  drawn,  and  utterly  unsuited  in  form 
and  in  content  to  find  a  place  upon  the  statute  book. 

IV.  We  have  now  had  a  long  experience  with  the  sharp  separation 
of  the  executive  and  the  legislative  powers,  and  that  this  separation 
has  some  disadvantages  is  certain.  Our  governmental  pohcies  too 
often  lack  continuity  and  coherence  because  of  it.  In  many  wa^ 
the  effectiveness  and  economy  of  the  National  Government  suflfer 
severely  owing  to  the  fact  that  so  of  ten  the  executive  and  the  legisla- 
ture act  at  cross  purposes,  or  on  insufficient  and  inaccurate  informa- 
tion^ or  from  a  nusunderstanding  of  the  motives  of  each  other.  This 
difficulty  could  be  in  large  measure  removed  if  action  were  taken,  as 
nught  easily  and  constitutionally  be  done,  giving  to  the  members  of 
the  President's  Cabinet  seats  upon  the  floor  of  the  Senate  and  House 
of  Representatives,  with  the  right  to  participate  in  debate  upon  mat- 
ters relating  to  their  several  departments  and  with  the  obligation  to 
aaswer  questions  and  to  give  information  in  response  to  requests  from 
Senators  and  Representatives.  This  is  not  a  new  proposal.  It  is 
associated  chiefly  with  the  name  of  George  H.  Pendleton,  of  Ohio,  who 
brought  it  forward  as  long  ago  as  1864,  when  he  was  a  Member  of  the 
House  of  Representatives.  He  was  vigorously  supported  at  that  time 
by  Mr.  Garneld  and  by  Mr.  Blaine.  Fifteen  years  later,  when  Mr. 
Pendleton  was  United  States  Senator  from  Ohio,  he  returned  to  the 
subject  and  introduced  a  bill  dealing  with  the  matter,  which  was 
referred  to  a  select  committee  and  soon  reported  favorably  over  the 
signature  of  Senator  Pendleton  himself,  together  with  those  of  Sena- 
tors AUison  of  Iowa,  Voorhees  of  Indiana,  Blaine  of  Maine,  Butler  of 
South  Carolina,  Ingalls  of  Kansas,  Piatt  of  Connecticut,  and  Farley  of 
California.  Even  these  important  leaders,  however,  could  not  accom- 
plish this  desirable  reform,  although  they  were  united  in  its  support. 
The  proposal  was  renewed  again  by  John  D.  Long,  of  Massachusetts, 
when  a  Member  of  the  House  of  Representatives,  in  1886.  It  has 
recently  received  the  indorsement  of  rresident  Taf  t. 

That  this  action  would,  if  taken,  greatly  increase  the  efficiency  of 
our  Government  and  bring  the  executive  and  the  legislative  branches 
into  closer  understanding  of  each  other's  methods  and  purposes,  with- 
out in  the  least  trenchmg  upon  the  independence  and  authority  of 
either,  seems  to  me  quite  certain.  One  of  the  most  valuable  features 
in  the  business  of  the  House  of  Commons  is  the  asking  by  menabers  of 
the  House  of  speciflc  questions  on  matters  concerning  which  the 
public  wishes  information,  or  about  which  some  criticism  or  discussion 
nas  arisen.  Many  a  long  and  useless  speech  that  now  extends  over 
pa^es  of  the  Congressional  Record  would  be  saved  if  a  responsible 
Caoinet  officer  were  at  hand  to  give  inunediate  answer  to  a  definite 
question,  or  to  offer  a  statement  of  fact. 

V.  There  is  no  reason,  save  the  sheer  force  of  custom,  for  adhering 
longer  to  the  present  plan  of  electing  a  new  Congress  in  November 
and  providii^  for  its  first  regular  session  to  begin  thirteen  months 
afterward.  The  Congress  would  be  more  closely  in  touch  with 
popular  sentiment  and  more  responsive  to  it,  as  well  as  in  better 
mood  for  constructive  legislation,  if  it  were  statedly  convened  within 
sixty  or  ninety  days  of  the  time  when  its  Members  are  chosen.  As 
matters  are  at  present,  a  Member  of  the  House  of  Representatives 
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is  already  concerned  with  the  preliminaries  of  a  campaign  for  re- 
election before  he  has  really  entered  upon  the  discharge  of  the  duties 
of  his  office. 

VI.  In  the  Nation  we  have  the  principle  of  the  short  ballot.  It 
will  be  a  step  in  advance  when  we  extend  this  principle  to  all  the 
States.  The  State  of  New  Jersey  has  enjoyed  it  for  many  yeais, 
and  in  consequence  has  one  of  the  best  governments  of  any  State  in 
the  Union.  Where  the  short  ballot  is  adopted,  public  interest  and 
attention  are  centered  upon  the  most  important  executive  and 
le^lative  officers,  and  they  are  chosen  and  held  responsible  for  the 
selection  of  their  associates  in  the  minor  offices  of  government.  A 
large  part  of  the  extravagance  and  maladministration  in  county 
government  throughout  the  United  States  is  due  to  the  election  by 
the  people  of  a  long  list  of  minor  officials  who  have  no  common  sense 
of  responsibility  and  no  common  purpose.  We  need  the  short  ballot 
in  the  State  and  in  the  county  as  we  already  have  it  in  the  Nation 
and  are  rapidly  getting  it  in  the  municipalities. 

Here,  then,  are  six  important  steps  forward  waiting  to  be  taken: 
A  more  flexible  method  of  amending  the  Constitution  of  the  United 
States;  a  more  satisfactory  way  of  nominating  and  electing  pubUc 
officers;  improvement  in  legislative  methods  and  procedure;  giving 
to  members  of  the  President's  Cabinet  seats  on  the  floor  of  botn 
Houses  of  Congress,  with  the  right  to  participate  in  debates  con- 
cerning their  several  departments;  beginning  tne  regular  session  of 
Congress  at  a  point  mucn  nearer  to  the  election  of  its  Members  than 
now;  and  the  extension  of  the  principle  of  the  short  ballot. 

Some  of  these  reforms  relate  to  tne  National  Government  alone, 
while  others  affect  both  the  Grovemment  of  the  Nation  and  that  of 
the  States.  It  can  hardly  be  doubted  that  the  cumulative  effect  of 
the  adaption  of  all  six  proposals  would  be  greatly  to  improve  the 
work  of  our  governmental  system  as  a  whole,  and  to  allay  a  large 
part  of  the  dissatisfaction  with  it  that  now  exists. 

Given  these  improvements,  then  concrete  problems  of  legislation 
and  administration  may  be  attacked  with  greater  hope  of  success 
and  satisfaction.  We  should  not  delay  even  a  month  in  trying  to 
secure  a  modem  and  scientific  system  of  banking  and  ciurency 
without  waiting  for  the  lessons  of  another  money  panic.  We  should 
labor  to  bring  greater  economy  into  the  field  of  public  expenditure, 
and  to  weigh  carefully  the  effect  upon  the  cost  of  living  of  govern- 
mental extravagance  and  the  constant  creation  of  huge  volumes  of 
bonded  indebtedness. 

We  should  support  the  businesslike  recommendation  of  President 
Taft  for  the  formulation  of  an  annual  national  budget,  that  some 
semblance  of  order  may  be  brought  into  the  present  chaos  of  national 
appropriation  and  expenditure.  We  should  follow  the  suggestions  of 
the  American  Bar  Association  and  other  important  authorities,  to  the 
end  that  undue  delay  in  judicial  procedure  may  be  avoided  and  thiLt 
numerous  and  costly  appeals,  particularly  when  based  on  technical 
points,  may  be  reduced  so  far  as  is  consistent  with  strict  justice.  We 
should  consider  with  an  open  mind  whether  the  effect  is  good  or  ill  of 
depending  so  largely  as  we  do  upon  indirect  taxation,  and  whether  if 
more  direct  taxes  are  to  be  levied,  they  should  not  be  levied  with  the 
lowest  possible  limit  of  exemption,  in  order  to  bring  the  cost  of  govern- 
ment home  to  substantially  the  entire  electorate.    We  should  push 
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forward  along  the  road  already  traveled  by  the  National  Government 
and  by  many  States  toward  the  improvement  of  social  conditions  and 
the  betterment  of  those  who  are  forced  to  live  on  the  very  margin  of 
want.  We  should  plan  vigorously  and  wisely  for  the  prevention,  and 
not  alone  for  the  cure,  of  the  many  difficulties  land  iniustices  now  exist- 
ing in  society,  and  do  so  in  a  spirit  that  will  not  lead  the  individual  to 
lean  more  heavily  upon  the  conmiunity,  but  rather  help  him  to  stand 
yet  more  surely  and  confidently  upon  his  own  feet.  We  should  aim* 
not  to  bring  the  Government  into  partnership  with  monopoly  and 
privilege,  but  in  all  our  legislation  affecting  these  matters,  wnether  in 
the  State  or  in  the  Nation,  to  keep  open  the  channels  botJi  of  compe- 
tition and  of  useful  combination  by  preventing  monopoly  on  the  one 
hand  and  by  punishing  specifically  unfair  ana  dishonorable  business 
practices  on  the  other.  We  have,  fortimatelv,  learned  as  a  people  the 
meaning  of  the  words  "the  conservation  oi  our  natural  resources," 
and  it  is  the  policy  of  progress  to  go  forward  systematically  and  intel- 
ligently with  the  course  uiat  has  already  been  adopted.  We  should 
refrain  always  and  under  whatever  temptation  from  a  policy  of  inter- 
national bravado  and  swagger,  and  should  yield  nothing,  wnether  by 
careless  act  or  by  considered  policy,  of  the  leadership  that  we  have 
gained  in  promoting  the  cause  of  international  peace  and  the  judicial 
settlement  of  disputes  between  the  civilized  nations. 

All  these  matters  and  a  score  more  suggest  themselves  to  the  eager 
American  mind  bent  on  high  achievement  and  securing  the  just  work- 
ing of  government  for  noble  ends.  A  government  must  first  of  all 
make  certain  its  own  security  and  stabflity.  It  must  then  labor  to 
advance  the  national  ideal  and  at  the  same  time  strive  to  take  an 
honorable  part  in  the  life  and  aspirations  of  the  world  as  a  whole. 

In  such  ways  as  these  lies  the  path  of  true  progress  in  politics. 
That  path  is  not  to  be  found  amid  tne  morasses  of  discontent,  of  class 
feelinjg,  of  the  grasping  for  privilege  and  monopoly,  or  by  making  the 
individual  lean  constantly  more  heavily  upon  the  community  for 
maintenance  and  support.  It  is  to  be  founa  rather  out  on  the  clear 
and  sunlit  heights  of  individual  opportunity,  where  a  fair  chance  is 
given  to  every  man  to  stand  erect  and  to  do  a  man's  work  in  the 
world,  knowing  that  thereby  he  is  serving  the  state  and  helping  to 
build  civilization  on  a  yet  securer  basis. 

For  my  own  part,  I  should  like  to  be  able  to  say  of  the  political 
party  in  whose  tenets  I  believe,  and  to  which  I  am  glad  to  belong, 
what  Robert  Lowe  said  of  the  Liberal  Party  in  Great  Britain  in  the 
dark  days  of  1878,  when  its  prestige  seemed  fatally  broken  and  its 
long-time  power  trampled  under  foot  by  the  triumphant  opposition  : 

The  ideal  of  the  Liberal  Party — 
Said  Robert  Lowe — 

consists  in  a  view  of  things  undisturbed  and  undistorted  by  the  promptingn  of  interest 
or  prejudice,  in  a  complete  independence  of  all  class  interests,  and  in  relying  for  its 
BUCcesB  on  tne  better  feelings  and  higher  intelligence  of  mankind. 

"Happier  words."  said  Matthew  Arnold  of  this  passage,  "could 
not  weU  be  found." 

Two  years  later  the  Liberal  Party,  pursuing  this  ideal,  was  returned 
to  power  under  the  leadership  of  William  E.  Gladstone. 
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THE  COURTS  AND  THE  CONSTITUTIONJ 


GENTLE^rEN  OF  TOE  AMERICAN  BaR  ASSOCIATION  I 

It  is  becoming  unfashionable  to  si>eak  well  of  the  Constitution. 
It  is  no  longer  respectable  to  profess  the  ancient  faith  in  the  learn- 
ing and  integrity  of  the  courts.  There  is  abroad  in  the  land  a  new 
political  propaganda  whose  teaching  suggests  that  the  written  Con- 
stitution is  binding  only  upon  the  minority  and  that  its  meaning 
may  be  ascertained  more  accurately  by  inspecting  the  casxial  con- 
tents of  the  ballot  box  than  by  invoking  the  trained  and  deliberate 
judgment  of  the  bench.  The  lessons  of  the  fathers  and  of  history 
are  being  rapidly  and  contemptuously  consigned  to  the  limbo  of 
ancient  and  discredited  superstitions.  The  past  is  useful  only  in  so 
far  as  it  teaches  us  what  to  avoid.  Doctrines  and  laws  are  right  in 
proportion  as  they  are  novel.  The  desirability  of  the  thing  pro- 
posed is  measured  by  the  extent  it  differs  from  things  as  they  are. 
Experiinent  is  more  highly  regarded  than  demonstration,  andf  pre- 
diction is  exalted  above  experience.  Whosoever  advocates  old  meth- 
ods or  old  institutions,  however  well  proven  and  long  continued^  is 
suspected  of  having  engaged  in  the  nefarious  enterprise  of  workmg 
a  confidence  game  upon  a  virtuous  and  progressive  population. 

There  is  a  growing  sentiment  that  the  Constitution  has  become 
obsolete  and  that  its  provisions  stand  in  the  way  of  reforms  which 
are  demanded  by  the  people,  a  sentiment  which,  if  it  runs  unchecked, 
must  result  in  the  serious  impairment  if  not  the  disastrous  over- 
throw of  our  institutions  and  their  orderly  and  wisely  progressive 
administration.  Many  of  us  do  not  believe  that  the  Constitution  has 
been  outworn  or  that  it  has  become  a  dead  wall  in  the  path  of  prog- 
ress, to  be  assaulted  and  overthrown  before  we  can  move  on.  Its 
{rinciples  are  living  forces,  as  vital  now  as  when  they  were  adopted, 
t  is  not  and  never  has  been  a  wall,  but  a  wide,  free-flowing  stream, 
within  whose  ample  banks  every  needed  and  wholesome  reform  may 
be  launched  and  carried. 

The  overshadowing  and  sinister  menace  to  the  American  social 
structure  to-day  is  the  newly  developed  tendency  in  the  direction  of 
breaking  down  the  organic  consciousness  of  the  people.  There  is  a 
lessening  of  the  old  sense  of  loyalty  to  the  integrating  and  balancing 
agencies  of  our  Government  which  we  have  ourselves  created  and 
which  are  so  essential  to  our  orderly  existence.  If  this  tendency  shall 
go  forward  increasingly,  disaster  must  inevitably  result,  for  an  ag- 
gr^ation  of  individuals  can  no  more  escape  the  consequences  which 
follow  a  violated  law  of  their  being  than  can  the  single  individual. 
In  both  cases  the  penalty  for  excising  the  vital  organs  is  death  and 
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dissolution.  In  the  political  body  the  vital  organs  are  the  legislative, 
the  executive,  and  the  judicial  departments.  The  functions  of  gov- 
ernment committed  to  these  organic  institutions  can  no  more  be  car- 
ried on  successfully  hj  society  en  masse'  than  the  functions  of  the 
human  body  can  be  discharged  inorganically. 

The  framers  of  the  Federal  Constitution  were  deeply  learned  in 
the  science  and  history  of  government.  They  knew  tne  advantages 
of  democratic  institutions,  but  they  saw  with  clear  vision  the  weak- 
nesses and  the  dangers  which  must  be  guarded  against  if  government 
by  the  people  was  to  be  just  and  enduring.  They  knew  that  a  pure 
democracy  was  a  beautiful  but  a  barren  and  deceptive  ideality  ii^ichi 
had  never  survived,  and  in  the  nature  of  things  could  never  survive, 
the  test  of  practical  experience,  since  it  constitutes  an  attempt  to 
carry  on  the  complex  functions  of  the  social  organism  without  the 
necessary  and  appropriate  organs.  They  reafized  that  for  the 
3,000,000  people  of  their  day  (as  a  fortiori^  for  the  90,000,000  of  our 
day)  to  undertake  by  direct  action  the  making  of  laws,  the  interpret- 
ing of  laws,  and  the  executing  of  laws  would  oe  to  substitute  for  the 
orderly  and  despotic  rule  of  the  king  the  spasmodic  and  often  no  less 
despotic  rule  of  the  fluctuating  majority.  The  voice  of  the  people 
may  be  the  voice  of  God,  but  neither  God  nor  the  people  at  all  times 
speak  through  the  lips  of  the  major  portion  of  the  people.  The  prob- 
lem which  faced  the  framers  was  that  of  devising  a  form  of  gov- 
ernment by  which  the  sober  and  deliberate  will  of  the  people  mi^ht 
be  effectuated  without  at  the  same  time  becoming  the  mere  mechanical 
and  helpless  register  of  the  passing  whims  and  capjrices  and  fleeting 
emotions  of  the  constantly  changing  numerical  majority. 

By  the  Constitution  they  therefore  estaT^lishea  a  representative 
republic — a  self -limited  democracy  as  distinguished  from  an  unlim- 
ited democracy.  Tliey  provided  for  the  three  separate  and  distinct 
departments,  conferring  upon  each  its  appropriate  powers,  and 
thereby  denying  to  each  any  authority  to  invade  the  domain  of  the 
others.  So  delicate  and  yet  so  strong  was  the  adjustment  that  the 
plan  has  operated  with  justice  and  efficiency  for  more  than  a  century 
of  unchallenged  time. 

The  average  citizen,  except  in  periods  of  stress,  has  been  scarcely 
aware  of  the  existence  of  these  three  great  governmental  agencies. 
Until  recent  years  it  seems  never  to  have  occurred  to  him  that  direct 
participation  on  his  part  in  the  framing  of  laws,  the  recall  of  judges, 
or  the  revision  of  judicial  decisions  was  a  funaamental  or  valuable 
right  of  which  he  was  being  unjustly  deprived.  He  has  lived  in 
peace  under  his  own  vine  and  fig  tree,  in  the  secure  and  unmolested 
possession  of  his  property,  pursuing  in  his  own  way  the  enjoyment 
of  life,  lii>erty,  and  happiness,  subject  to  only  such  restraints  as  would 
enable  others  to  do  the  same. 

But  all  at  once  the  call  has  gone  forth  for  the  people  to  take  pos- 
session of  the  machinery  of  government  and  by  direct  action  per- 
form the  difficult  and  complicated  functions  of  making,  construingi 
and  executing  laws.  The  good  faith  of  the  people  Qiemselves  m 
seeking  these  radical  changes  is  not  to  be  questioned,  but  we  may 
justly  doubt  their  wisdom  m  having  lent  a  too  ready  ear  to  the  pro- 
fessional demagogue  whose  strident  voice  has  filled  the  land  with 
his  ill-considered  and  impractical  theories. 
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If  the  vast  majority  of  mankind  had  not  earnestly  desired  that 
their  dealings  with  one  another  should  be  characterized  by  the  prin- 
ciples of  justice,  organized  society  would  never  have  emerged  from 
savagery,  and  the  persistent  and  upward  march  of  civilization  to- 
ward better  things  would  have  long  since  ended  in  the  final  sub- 
mersion of  humanity  in  universal  and  permanent  barbarism.  The 
popular  movements  of  the  civilized  races  have  always  been  charac- 
terized by  sincerity  of  jpurpose,  though  they  have  not  always  been 
attended  hy  wisdom  or  by  certainty  of  accomplishment.  They  have 
sometimes  followed  paths  that  ended  in  the  thickets  of  error,  but 
always  the  search  has  been  for  the  way  of  righteousness ;  and  hold- 
ing fast  to  the  things  that  have  been  proven  and  profiting  by  their 
mistakes,  they  have  gone  steadily  onward  to  higher  and  still  higher 
levels  of  development,  advancing  quite  as  much  hy  the  sturdy  reten- 
tion of  old  truths  as  by  the  discovery  and  application  of  new  ones. 

There  can  never  be  any  real  contention  between  those  who  advo- 
cate doing  well  and  those  who  consciously  advocate  doing  ill.  In 
the  constantly  increasing  complexity  of  our  mutual  relations,  the 
task  which  in  a  multitude  of  forms  continually  confronts  the  people 
as  a  whole  consists  not  so  much  in  the  doing  of  proven  and  accepted 
right  as  it  does  in  the  ascertainment  of  what  is  right.  Under  primi- 
tive conditions  this  problem  was  comparatively  simple  because  all 
the  social  relations  were  simple,  but  modem  society  is  so  vast  and  so 
complex,  that  the  sharp  line  which  divides  indisputable  right  from 
undoubted  wrong  has  become  relatively  shortened,  while  beyond 
stretches  the  constantly  lengthening  and  broadening  zone  of  debate 
able  territory.  Within  this  zone  there  is  much  uncertainty  and  occa- 
sional confusion.  We  learn  to  distinguish  what  is  wise  and  righteous 
from  what  is  wrong  and  foolish  by  experience  which  compels  our 
assent  rather  than  by  precept,  which  only  advises  our  understanding. 
This  experience  in  England  has  been  preserved  in  the  common  law 
and  the  unwritten  constitution.  For  many  centuries  the  English 
people  slowly  advanced  from  primitive  affairs  and  conditions  to 
large  and  complicated  affairs  ana  conditions,  solving  the  problems  of 
each  generation  as  the  need  arose,  and  by  the  light  of  experience 
molding  by  evolutionary  rather  than  by  revolutionary  methods  the 
fundamental  principles  of  law  and  government  into  appropriate 
form,  until  by  slow  degrees  they  have  become  embodied  by  tradition 
and  inheritance  in  the  very  structure  of  their  political  institutions. 

The  United  States,  however,  came  into  existence  not  by  measured 
and  gradual  evolutionary  development,  but  by  the  creative  fiat  of 
revolution.  At  the  same  time  that  our  people  declared  a  nation 
they  were  confronted  with  the  necessity  of  framing  a  government. 
Having  no  governmental  establishment  as  the  result  of  historic 
growth,  they  were  obliged  to  make  one  by  an  act  of  construction, 
with  no  traditional  constitution,  they  were  compelled  to  adopt  their 
fundamental  law  by  written  compact,  by  which  they  agreed  uiat  not 
only  their  several  governmental  agencies — the  executive,  legislative, 
and  judicial  departments — should  be  ffovemed,  but  themselves  in 
their  dealings  with  one  another  should  he  bound,  thus  entering  into 
a  solemn  covenant  of  all  the  people,  which  rightfully  can  no  more  be 
broken  by  the  most  powerful  or  numerous  majority  than  by  the 
meanest  or  weakest  individual. 
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And  sniee^haman  judgment  is  £a,lii&l0  and  wriitiaen  language  capable 
et  misundeestaxtding  and  pcxvcrsioa,  it  is  maziifest  that  in  case  of 
d'iapnte  between  parties  t&  the  compaet  as  to  its  scope  and  meaning 
the  determmaiive  consliruGtion  can  not  wisAj  be:  left  to  eTen  the 
WL^riij  ol  the  pairties,  fsr  that  would  be  to  make  the.  majomtj  the 
jn^ge  in  its.  own.  case  and  pat  the  minority  at  the  mBucrf  of  a  tribonal 
whose  deturmlnatioii^  however  wrong,  eonid  not  be  reviewed  afid 
emxectedy  and  however  ri^t^  would  not  meet  witli  the  willing 
aequaesoence  of  the  minority.  Hence  the  need  of  authoritative  am- 
pcres  in  ease  of  dispute^  and  hence  courts  and  judges* 

The  last  decade  of  our  history  has  witnessed  the  advent  of  eertaai 
amiable  but  restless  gentlenBcn  who  have  em^ployed  their  talents  in 
an  eiflbrt  t&  persuade  themselves  that  the  Constitution  stands  in  the 
way  of  social  and  moral  advancements.  The^  have  made  rather  sdighi 
inquiry  as-  to?  their  probable  destination,  bnt  they  are  anxioss  to  be 
en  the  way  and  are  impatient  at  the  obstacles  which  they  fanCT  that 
dabcredited  document  {a'esents  to  an  immediate  start  Th^  do  net 
always:  seem  to  realize  tibat  while  progress  involves  change^  ehangp 
does  not.  always  mean  progress^  and  a  dispositioa  to  treat  the  two 
terms  as  convertibltt  has  led  to-  more  or  less  inteUectual  confusion. 

Tfa»re  stands,  in  Paris  at  a  poiast  where  several  of  the  superb 
avenues  oi  that  city  radiate  lilce  the  points  of  a  star  a  stately  and 
imposing  structure  called  tiie  Arch  of  Triumph.  There  are  two 
methodBDy  which  the  descent  from  the  summit  may  be*  made,  n^Bnelj, 
1^  goiner  ^owly  and  laboriously  down:  the  stairway  or  utiiLizing  the 
force  of  gravitation  by  ]um;nng  from  the  parapet.  Qk  a  certain 
occasion'  a  few  years  ago  10  or  a  dozen  men  were  standing  at  the  top 
ef  that  famous  monument.  All  but  one  of  them^  bein^  comznDnplaGe 
people,  descended  in  the  old  &shioned,  orthodox  way,  but  that  one, 
ft  ^^tieman  of  advanced  views  who'  had  charmed  the  others  by  the 
l^iQiancy  of  his  eenversati^i^L  and:  the  boidlaess  and  originality  of 
Ms  speculations,  came  down  by  the  altemative  route^  with  the  vesull 
tiiat  on  the  foEowin^  afternoon  he  waa  biid  away  in  the  cemetery 
attacheiS  to-  the  lunatic  asylum  from  which  he  midi  escaped.  The 
incident  carries  with  it  a  lesson  which  I  commend  to>  the  thoughtful 
eonsidexation  of  the  impatient  ref ormiSFS  of  these  days,,  which  is  that 
to  follow  the  coiastitutional  stairway  step  by  ^ep  may  be  a  slow  and 
tiresG^ie  process^  but  it  at  least  assures  us  (rf  a  safe  arrival. 

The  chief  value  of  the-  writt^si  Constitirtioa,  with  its  comprehensive 
system  of  efaechs  and  balances^  is  that  it  operates  to  prevent  ill-cen- 
i^ered  and  impulsive  action — affords  a  period  for  sooer  reflection— 
but  whenever  the  people  have  deliberately  determined  uport  a  step  of 
real  progress  it  will  be  found  that  the  Constitution  as  interpreted 
by  the  courts  rarely  presents  an  obstruetion,  and  is  that  rare  ajod 
occasional  instance  it  will  be  far  better  to  reach  the  desired  result  by 
the  i^ow  process  of  amendment  than  by  the  drastic  ami  dangerous  ex- 
pedient of  constitutional  violation^. 

The  spirit  of  impatience  to  which  I  have  referred  finds  a  most 
unfortunate  manifestation  in  the:  intemperate  and  freqfuent  (fenunda* 
tion  of  the  action-  of  the  courts  in  declaring  to^  he  unconstitutional 
statutes,  which  have  been  passed,  by  Congress  or  State  legisiatufes 
in  response  to  pc^rular  demand.  IKfotwithstanding  ti^e  fact  that  the 
recognized  judicial  doctrine  for  more  than  a  century  has  been  that 
the  courts  in  cases  properly  before  them  have  power  to  decide  whether 
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an  act  of  legislation  is  opposed  to  the  Constitution,  the  contrary  is 
still  vigorously  asserted  by  many  people,  and  the  exercise  of  the 
ponder  denounoed  as  judicial  usurpation.  To  determine  whether  or 
not  a  statute  is  imconstitutional  is  not  per  se  the  exercise  of  judicial 
]>ower  any  more  than  it  is  per  se  the  exercise  of  le^slative  power  or 
executive  power.  The  Constitution  by  its  terms  is  declared  to  be 
the  ^^  supreme  law  of  the  land,"  binding  upon  the  several  departments 
of  the  Government  and  upon  the  people.  When  a  legislative  enact- 
ment irreccmcilably  conflicts  with  the  Constitution  both  can  not  stand, 
and  the  statute  as  the  inferior  must  yield  to  the  Constitution  as  the 
superior  authority.  Primarily,  and  it  may  be  ultimately,  as  in  the 
case  of  purely  administrative  laws  which  do  not  admit  oi  justiciable 
controversies,  the  le^lative  body  in  passing  the  law  determines  the 
question  that  no  such  conflict  exists.  In  any  event  there  the  matter 
will  rest  unless  and  until  a  case  arises  under  the  statute  and  is  regu- 
larly presented  to  the  court.  When  such  a  case  is  presented  the  court 
must  of  necessity  decide,  as  between  the  statute  which  says  one  thing 
and  the  Constitution  which  says  another  and  wholly  different  thing, 
^hich  of  the  two  controls,  and  of  course  must  declar^  unless  the 
imperious  language  of  that  instrument  is  to  be  disregarded,  that  the 
Constitution,  as  the  "  supreme  law  of  the  land,*'  necessarily  prevaila 
The  court  declares  the  statute  void,  not  because  it  has  the  substantive 
and  independent  power  to  pass  upon  the  constitutionality  of  an  act 
of  Congress,  for  it  has  no  such  power,  but  because,  as  a  necessary 
incident  to  the  exercise  of  its  undoubted  power  to  decide  a  contro- 
versy properly  before  it,  it  must  ascertain  and  determine  the  law, 
and  by  the  express  provision  of  the  Constitution,  which  the  court  is 
sworn  to  uphold  and  bound  to  enforce,  the  Constitution  is  the 
**  supreme  law  of  the  land,"  which  the  statute  is  not  unless  "  made  in 
pursuance  thereof.** 

Strictly  speaking,  a  statute  whose  terms  are  contrary  to  the  Con- 
stitution is  not  an  unconstitutional  law^  for  it  is  no  law,  or  as  said 
by  Mr.  Justice  Field,  in  the  case  of  Norton  i>.  Shelby  County  (118 
U.  S.,  425) : 

An  unconstltiitlonal  act  Is  not  law,  It  confers  no  right,  It  lmx)06es  no  duties. 
It  affords  no  protection,  it  creates  no  office;  it  ls»  in  legal  contemplation,  as  in- 
operative as  though  it  had  never  been  passedL 

When  invoked  in  a  case,  courts  simply  disregard  it  as  so  much 
waste  paper  and  enforce  the  Constitution  as  the  binding  and  con- 
trolling rule  of  action.    As  forcefully  expressed  by  a  learned  judge : 

In  exercising  this  high  authority  the  judges  claim  no  Judicial  supremacy; 
they  are  only  the  administrators  of  the  public  will.  If  an  act  of  the  lejrisbiture 
is  held  void,  it  is  not  because  the  judges  have  any  control  over  the  legislative 
power,  but  because  the  act  is  forbidden  by  the  Constitution,  and  because  the  will 
of  the  people,  which  is  therein  disclosed,  is  paramount  to  that  of  their  repre- 
sentatives expressed  in  any  law. 

The  Constitution  says  that  "  no  tax  or  duty  shall  be  laid  on  articles 
exported  from  any  State."  If  a  statute  be  passed  by  Congress  which, 
in  a  case  regularly  before  the  court,  is  challenged  as  having  the  effect 
of  imposing  an  export  tax,  must  not  the  court  determine  whether  as 
a  fact  the  statute  has  this  effect,  and,  if  it  find  in  the  affirmative, 
must  it  not  so  declare  in  order  that  the  "  supreme  law  of  the  land  * 
mav  be  maintained  ? 

Again,  "  no  person  *  *  *^  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself."    If  a  statute  be  passed  con- 
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travelling  this  provision  and  the  prosecuting  officer  call  the  defendant 
to  the  stand,  shall  the  court  be  powerless  to  say  that  the  statute  is 
void,  and  thereby  deprive  the  accused  of  his  constitutional  rights 
by  compelling  him  to  testify ! 

These  are  extreme  illustrations,  it  is  true,  but  if  the  courts  maj 
declare  a  statute  void  when  opposed  to  these  plain  provisions,  it  is 
wholly  illogical  to  deny  its  power  to  do  likewise  in  any  case  where  a 
constitutional  provision  is  contravened,  for  the  language  of  the  Con- 
stitution is  that  "  the  judicial  power  snail  extend  to  all  cases  in  law 
or  equity  arising  under  this  Constitution,^^ 

But  it  is  urged  that  the  Constitution  was  made  for  a  past  gen- 
eration, whose  problems  were  wholly  different  from  those  which 
we  are  called  upon  to  solve;  that  its  provisioYis  constantly  stand  in 
the  way  of  a  solution  of  these  present-day  problems  in  accordance 
with  enlightened  modern  sentiment;  that  the  will  of  the  people  is 
progressive  but  judicial  interpretation  is  reactionary.  Utopian  plans 
of  reform  are  conceived  which,  because  they  can  not  be  put  into  instant 
operation,  engender  a  spirit  of  almost  intolerant  impatience  at  the 
delay  which  must  ensue  from  an  attempt  to  clear  the  way  by  the  con- 
stitutional method  of  amendment,  and  the  search  for  a  short  cut  to 
the  desired  end  is  strenuous  and  persistent. 

It  is  proposed  to  make  judges  more  responsive  to  popular  opin- 
ion by  hanging  above  their  heads  the  threat  of  the  recall.  Mr. 
Roosevelt  has  su^^ested  as  another  expedient  the  recall  not  of 
judges  but  of  judicial  decisions,  which  in  effect  would  be  to  render 
a  judicial  decision  by  what  practically  amounts  to  a  show  of  hands 
at  the  poUs.  The  mischievous  unwisaom  of  such  a  suggestion  is  so 
plainly  apparent  that  its  distin^ished  author  does  not  seem  to  have 
pressed,  it  with  his  customary  vigor.  I  am  not  sure  whether  it  is  in- 
tended to  confine  this  unique  plebiscite  to  the  construction  of  State 
constitutions,  where  it  would  be  sufficiently  injurious  and  subversive 
of  justice  and  orderly  judicial  administration  to  justify  its  condem- 
nation, but,  however  this  may  be,  other  contrivances  are  from  time 
to  time  advocated  whereby  the  popular  opinion  as  to  the  meaning  of 
the  Constitution  may  be  enforced  upon  the  courts,  both  State  and 
Federal.  Quite  recently  a  Senator  from  one  of  the  Western  States 
somewhat  petulantly  demanded  to  know  why  judges  should  not  be 
responsive  to  the  wishes  of  their  constituents.  The  demand  that  the 
courts  shall  abdicate  the  power  and  duty  and  responsibility  of  de- 
termining and  declaring  what  is  the  existing  rule  of  law  in  the 
course  of  a  judicial  proceeding  and  automatically  accept  the  impres- 
sions of  the  multitude,  proceeds  upon  a  complete  misconception  of 
tlie  nature  of  the  judicial  office.  I^erhaps  a  sufficient  reason  why  a 
judge  should  not  follow  the  wishes  of  his  constituents  is  that  he  has 
no  constituents.  A  constituent  necessarily  implies  an  agent  who 
acts  for  him,  but  the  judge  is  not  the  recording  agent  of  a  constit- 
uency ;  he  is  an  authoritative  umpire  between  two  contending  parties. 
He  administers,  not  the  edicts  of  the  people,  but  their  laws  and 
statutes.  It  is  incumbent  upon  him  to  declare  and  enforce  the  rights 
of  the  few  against  the  many  precisely  as  he  enforces  the  rights  of 
the  many  against  the  few.  He  is  not  concerned  with  anybody's 
wishes.  He  must  regard  the  rights  of  one  man  as  more  sacred  than 
the  desires  of  all  the  world  beside.  The  law  and  the  evidence  con- 
stitute the  only  compelling  voice  to  which  he  must  listen.    The 
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paised  and  balanced  scales  of  justice  and  not  the  ballot  box  is  the 
insignia  of  his  office. 

A  special  and  peculiar  reason,  however,  suggests  itself  why  the 
Supreme  Court  of  the  United  States  should  be  regarded  as  the  final 
arbiter  as  to  the  scope  and  meaning  of  the  Federal  Constitution. 
That  instrument  is  not  only  in  one  aspect  a  law,  and  the  supreme  law, 
but  is  in  every  essential  element,  in  another  aspect,  a  contract  between 
the  parties  who  made  it.  These  parties  were  the  people  of  the  several 
States  and  the  political  equality  of  the  States  of  the  Union,  however 
differing  in  wealth  and  population,  is  of  the  essence  of  the  contract. 
Indeed  the  only  provision  of  the  Constitution  which  is  practically  un- 
amendable  is  that  which  recognizes  this  essential  and  enduring  eq|ual- 
ity  by  providing  that "  no  State,  without  its  consent,  shall  be  deprived 
of  its  equal  suffrage  in  the  Senate.*'  This  provision,  in  the  opinion 
of  Mr.  Tucker,  "  proves  the  continual  and  perpetual  independence  of 
the  State  as  a  primordial  political  particle,  in  order  to  its  own  pro- 
tection against  the  vox  majoHtatis^  whetlier  of  population  or  of 
States,"  (I  Tucker  on  the  Constitution,  323.)  It  would  seem  to 
follow  from  this  consideration  that  the  people  of  each  State,  as 
against  all  the  others,  are  entitled  to  have  the  provisions  of  the  Con- 
stitution accurately  interpreted  and  strictly  enforced  according  to 
their  fair  and  reasonable  intent,  nnd  their  right  to  insist  upon  such 
interpretation  and  enforcement  should  and  must  outweigh  the  over- 
whelming and  combined  desire  of  the  people  of  all  the  other  States 
for  a  different  interpretation  or  enforcement.  I  do  not  see  how  in 
this  view  it  can  be  said  to  substantially  differ  from  a  private  contract 
entered  into  by  48  persons  of  equal  rank  and  right.  In  such  case  the 
united  opinion  of  47  of  the  parties  would  not  conclude  the  one  who 
dissented;  he  would  have  a  right  upon  that  question  to  the  judgment  of 
the  court.  In  other  words,  while  the  Constitution  may  be  amended-— 
save  in  the  one  particular  noted — against  the  wish  or  protest  of  a 
minority  by  the  concurrence  of  three-fourths  of  all  the  States,  it  may 
not  be  con8t7*ued  by  a  majority  of  the  people,  however  preponderat- 
ing, so  as  to  bind  the  minority,  however  small,  but  such  binding  con- 
struction, when  the  question  arises  in  a  justiciable  controversy,  can  be 
made  only  by  the  court  which  in  the  contemplation  of  the  Constitu- 
tion is  the  duly  established  official  arbiter  for  that  purpose.  It  would 
be  of  little  avail  to  give  each  State  eqiial  suffrage  iii  the  Senate  for  its 
protection  against  the  voice  of  the  majority  as  expressed  by  Congress 
if  its  rights  might  be  sacrificed  to  the  preponderating  but  mistaken 
opinions  of  the  majority  as  expressed  by  the  country. 

Hence  those  who  suggest  that  the  court  must  construe  the  Con- 
stitution in  accordance  with  the  popular  will,  or  that  judicial  inter- 
pretation should  be  subject  to  be  overruled  by  popular  opinion,  how- 
ever expresed  or  ascertained,  are  simply  advocating  a  method  by 
which  the  rights  of  some  of  the  parties  to  a  compact  snail  be  subordi- 
nated to  the  will  of  the  other  parties  who  happen  for  the  time  being 
to  preponderate  in  numbers.  Such  a  condition  would  not  only  set 
the  administration  of  the  law  afloat  upon  a  sea  of  uncertainty^  but 
would  be  contrary  to  the  underlying  principles  of  the  constitutional 
compact,  and  in  the  end  would  subvert  the  liberties  of  the  individuals, 
who  in  alternation  may  constitute  the  majority  to-day  and  the  mi- 
nority to-morrow,  a  result  which  the  whole  genius  and  spirit  of  the 
constitutional  compact  were  plainly  intended  to  prevent. 
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The  possibility  of  the  abuse  of  sovereign  power  is  an  ever-present 
danger  under  any  form  of  government.  If  the  sovereign  power  be 
vested  in  the  king  everyone  will  agree  that  the  necessity  of  guarding 
against  this  abuse  is  vital  and  imperative.  Upon  a  superficial  view 
we  are  apt  to  overlook  this  necessity  wliere  the  sovereign  power,  as 
with  us,  IS  the  people  themselves.  The  people  as  a  whole  desire  to 
do  no  wrong,  and  their  properly  expressed  will  must  for  practical 
purposes  be  accepted  as  conclusively  right;  but  that  the  will  of  the 
people  as  expressed  from  time  to  time  through  the  decrees  of  the 
changing  majority  mav  be  often  unwise  and  sometimes  unjust  no 
thoughtful  student  of  history  can  doubt;  and  that  this  tendency  of 
humanity,  individually^  and  in  the  mass,  to  err  may  be  minimized 
without  at  the  same  time  preventing  the  effective  operation  of  the 
deliberately  conceived  and  declared  will  of  tlie  people  certain  funda- 
mental principles  have  been  formally  enumerated,  which  it  is  agreed 
in  advance  shall  be  beyond  their  own  power  to  alter  except  in  the  way 
specifically  nominated  in  the  compact.  There  is  no  other  way  by 
which  in  a  democracy  the  weak  can  be  safeguarded  from  the  occa- 
sional injustices  of  the  strong  or  the  few  effectually  protected  against 
ihe  aggressions  of  the  many.  If  these  cardinal  principles  were  not 
first  of  all  fixed  and  determined  and  were  not  thereafter  faithfully 
adhered  to;  if  in  the  last  analysis  the  most  despised  and  unpopular 
individual  might  not  have  his  case  determined  by  the  indep^id^t 
judgment  of  the  court,  uninfluenced  by  any  consideration  other  than 
tlie  learning  and  the  conscience  of  the  judge,  standing  with  naked 
soul  before  God,  this  Government,  whatever  it  might  be  called,  would 
be  not  an  immutable  government  of  law,  but  a  fickle  and  inconstant 
government  of  men. 

While  for  the  protection  and  enforcement  of  individual  ri^ts  m- 
volved  in  particular  controversies  the  judicial  interpretations  of  the 
Constitution  must  be  accepted  as  conclusive,  it  does  not  follow  that 
they  are  to  be  acquiesced  in  as  unchangeable  rules  for  the  future.  So 
long  as  human  judgment  is  fallible,  judges  will  be  fallible.  As  we 
have  been  many  times  told,  the  law  is  not  an  exact  science  and  lan- 
uage  is  not  a  perfect  medium  for  the  transmission  of  thouglit 
udges  have  erred  in  the  past  and  wiU  err  in  the  future.  The  remedy, 
however,  it  not  to  coerce  by  popular  pressure  a  different  ruling 
against  the  honest  judgment  of  the  court  <»•  to  overturn  decisions  by 
a  vote  of  the  majority.  That  would  be  to  put  the  opinion  of  the 
most  ignorant  voter  in  a  purely  intellectual  problem  on  a  par  with 
the  wisest  and  best  informed,  since  at  the  ballot  box  men  are  not 
measured  but  counted.  If  the  judges  in  office  can  not  be  persuaded 
of  their  error  by  the  general  voice  of  reason,  new  judges  will  even- 
tually take  their  places,  and  in  the  long  run  the  popular  view,  if 
founded  upon  sound  premises,  will  prevail.  If  not  so  founded  it 
should  not  prevail.  This  slow  and  deliberate  process,  moreover,  is  in 
itself  of  incalculable  value,  since  its  tendency  is  to  s«?hool  the  people 
to  rely  upon  their  sober  and  deliberate  convictions  nither  than  up<Mi 
their  impulses,  which,  however  honest,  are  more  likely  to  reflect  their 
desires  than  their  judgment.  While  such  a  process  may  in  rare  and 
exceptional  instances  temporarily  retard  some  wholesome  reform,  it 
can  not  permanently  stay  its  progress,  and,  on  the  other  hand,  and 
vastly  more  important,  it  will  preclude  sudden  and  ill-considered 
determinations  oased  upon  transitory  passion  or  emotion  which,  in 
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the  iUuKbm&tiiig  h^i  of  refleetion  ftBd  experi^ice^  mnsl  thereafter 
be  abaDdoBed  as  ill  adrised  or  misconceived.  Viewed  in  this  way  it 
will  operate  as  a  balaitee  wheel  to  steady  the  pmblic  thought  agamst 
ine(Hisiderate  and  preeipitate  actiem^  There  can  be  no  greater  delir^ 
sion  than  to  suppose  that,  bj  putting^  a  bollol  into  the  hands  of  a  voter 
YOU  thereby  p^kt  wisdom  inta  hm  head^  unless  it  be  to  imagine  that  an 
ftggresatioQs  of  individuals  can  reach  accmrate  concfaisions  by  intel- 
ketiiad  »oeesses  essao^iaDy  differing  from  those  which  must  be 
employed  by  the  single  individual. 

Thoaghtful  observers  €>f  present-day  ccmditions  caoi  not  fail  to  be 
impressed  with  the  widespread  feeling  of  political  unrest  which  exisis 
not  only  among  onr  own  people  but  tliromghout  the  world.  During 
the-  last  50  years  we  have  gone  ahead  so  fast^  novdi  and  intricate 
pirotdems  am^rtin^  our  biisinesB^  social,  and  p<ditical  activities  have 
crowded  n^on  us  so  rapidly,  that  their  wise  solutioit  has  sometimes 
lagged  behind  the  evils  which  are  inseparably  connected  with  them* 
The  cry  has  gone  up  that  the  representative  agencies  of  the  people 
have  proven  cush^mest  or  ineffective,  and  there  ifi  a  psssion&te  demand 
that  the  people  shall  talte  over  the  direct  management  of  their  gov- 
ernmental  affairs  by  means  €>f  the  initiative^  the  referendum,  and  the 
recall.  It  is  no  part  of  my  purpose  to  discuss  these  questions  further 
than:  to^  point  out  that  their  desirability  is  to  be  tested  by  their  prae^ 
tical  eAnency  rather  than  by  their  theoiretical  righteousness. 

I  suggest  no  doubt  respecting  either  the  ri^ht  or  the  capacity  of 
the  people  to  gov€5m  themselves..  In  the  Undted  States  they  have 
always  done  that  and  they  do  so  oow.  The  qioestion,  however,  is  not 
whether  the  people  shall  gc^vern,,  but  it  is  by  what  method  can  they 
govern  best — by  their  own  direct  action  or  through  the  governmental 
agencies  which  they  have  created*  The  tripartite  division  of  govern- 
mental powers.  laid  down  in  the  Ccn^tution  is,^  I  believe^  essential 
to  the  i^eservation  of  the  people's  liberties;  All  history  has  demons 
strated  that  where  the  power  to  make  laws,  to  execute  laws,  and 
interpret  laws  is  vested  in  the  same  individual  or  body,  despotism, 
inevitably  results.  The  essence  of  law  is  that  it  ^ail  operate  gen- 
erally. Special  legislatiofi  is  almost  universally  condemned,  buit 
where  the  power  to  make  the  law  and  the  power  to  interpret  the  law 
is  v^ed  in  thee  same  hands^  the  inevitable  tendency  is  to  comstrtie 
ffeneral  niles  so  as  to  meet  special  exigencies,  and  the  result  m  effect 
B  that  special  uad  arbitrary  enactments  are  made  under  the  guise  ot 
interpreiatioiu 

The  purpose  of  constitutions  and  laws  being  to  standardize  human 
conduct  sBQi^as  to  produce  uniformity  of  action,  the  Constitution  must 
be  interpreted  to  mean  the  same  thing  under  the  same  circumstances^ 
wfejHy  irrespective  of  the  persons  who  may  be  from  time  to  time 
affected  hy  such  interpretation^  and  this  can  be  properly  accom- 
pHshed  only  through  instrumentalities  which  render  judgment  imn 
personally  in  accordance  with  general  principles,  and  not  with  a 
view  to  the  effect  of  such  interpretation  in  special  instances.  Coi;^- 
stilirtifmal  principles  would  be  of  little  value  unless  they  were  perma- 
nent and  predetermined.  You  can  not  make  impartial  ntles  while 
the  controversy  is  pending  any  naore  than  you  can  prescribe  rules' 
for  a  game  white  it  m^  m  pvogresa  If,  however,  the  people  who  make 
the  CbnstitutioB  also  construe  it,  the  tendency  will  be  not  to  enforce 
l^  HBrif orm  interpretation  the  rtde  already  laid  down,  but  to  vary 
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the  interpretation  so  as  to  meet  exceptional  cases  and  avoid  special 
hardships,  and  the  final  result  will  be  to  entirely  submerge  the  judi- 
cial function  in  the  lawmaking  function,  and  the  rights  of  the  citizen 
will  be  held,  not  under  the  definite  and  unchanging  law  of  the  land, 
but  at  the  mercy  of  the  transitory  opinions  of  the  changing  majority. 
Every  provision  of  the  Constitution  has  a  history  and  some  a  very 
long  history,  and  no  man  can  thoroughly  understand  or  correctly 
apply  the  Various  provisions  unless  he  knows  the  history.  If  the 
voters  of  the  country  are  to  assume  the  responsibility  of  construing 
the  Constitution  in  its  application  to  controversies,  how  many  of 
them  will  take  the  time,  or  will  have  the  time,  to  qualify  themselves 
to  act  intelligently  by  a  careful  study  and  analysis  of  this  history? 
The  judges  who  preside  over  our  courts  are  men  who  have  done  this. 
We  should  pause  long  and  think  well  before  we  conclude  that  their 
judgments  based  upon  ripe  and  exact  learning  can  be  safely  over- 
ruled at  the  ballot  box. 

The  right  to  sue  and  defend  In  the  courts  is  the  alternative  of  force.  In  an 
organized  society  It  Is  the  right  conserratlve  of  all  other  rights,  and  lies  at  the 
foundation  of  orderly  government.     (207  U.  S.,  14S.) 

Courts  of  justice,  it  has  been  said,  were  constituted  for  the  purpose 
of  putting  an  end  to  private  war,  and  if  we,  in  our  impatience, 
emasculate  their  authority  or  destrov  the  confidence  in  which  their 
decisions  are  held,  society  will  again  become  a  prey  to  the  disturbing 
and  demoralizing  effect  of  physical  contention  in  the  settlement  of 

Erivate  disputes,  and  the  right  of  the  weak  will  inevitably  go  down 
ef  ore  the  might  of  the  strong.    Mr.  Justice  Miller,  in  the  course  of 
an  address  on  the  Constitution,  said : 

Let  me  urge  upon  my  fellow  countrymen,  and  especially  upon  the  rising 
generation  of  them,  to  examine  with  careful  scrutiny  all  new  theories  of  gov- 
ernment and  of  social  life,  and  if  they  do  not  rest  upon  a  foundation  of  venera- 
tion and  respect  for  law  as  the  bond  of  social  existence,  let  them  be  distrusted 
as  inimical  to  human  happiness. 

Somebody  has  said  that  it  is  the  tendency  of  every  opinion  to  be- 
come a  law.  Lawyers  from  the  beginning  have  exerted  a  valuable 
influence  in  guiding  public  opinion  along  sane  lines  and  in  formulat- 
ing it  into  coherent  statutory  expression.  There  has  never  been  a 
time  in  all  history  when  the  need  of  the  steadying  influence  of  the 
legal  profession  is  more  imperative  than  it  is  to-day.  There  is  a 
growing  demand  for  progressive  legislation  which  must  either  be  met 
or  its  unwisdom  demonstrated.  However  impractical  in  some  of  its 
aspects  this  demand  may  be,  in  others  it  contemplates  results  which 
will  make  for  the  social  betterment,  and  in  so  far  as  this  constitutes 
the  purpose  it  can  not  and  should  not  be  ignored.  It  must,  however, 
be  accomplished  upon  the  sound  and  enduring  basis  of  "private 
rights  and  distributive  justice."  The  training  of  the  lawyer  and  the 
judge  is  such  as  to  render  him  naturally  conservative.  Perhaps  they 
are  prone  to  follow  precedent  sometimes  without  sufficient  regard  to 
the  reason  which  created  it^  for  precedent  after  all  is  not  a  fixed 
pathway ;  it  is  only  the  opinion  of  a  former  traveler  as  to  where  the 
pathway  should  be.  The  due  process  of  law  clause  of  the  Constitution 
does  not  perpetuate  for  all  time  the  rules  of  the  common  law.  Indeed 
the  common  law  itself  recognizes  its  own  flexibility  and  capacity 
for  growth  to  meet  new  conditions  by  the  controlling  maxim,  the 
reason  for  the  law  ceasing,  the  law  itself  ceases — cesaante  ratione 
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legis  cessat  ipsa  lex.  It  is  not  enough,  therefore,  to  know  the  old 
precedent;  we  must  also  know  the  new  conditions  in  order  to  deter- 
mine whether  the  precedent  any  longer  justly  applies.  If  it  does  not, 
we  must  frankly  recognize  the  fact  and  take  up  the  duty  of  reform- 
ing the  law  witnin  the  principles  of  the  Constitution,  which,  because 
they  are  broadly  fundamental,  are  practically  unchanging. 

And  this  can  be  done  and  far  better  done  through  the  existing  rep- 
resentative lawmaking  agencies,  which  are  definitely  responsible  to 
the  people,  than  by  the  uncertain  and  superficial  methods  that  will, 
obtain  under  any  iorm  of  direct  legislation,  where  the  responsibility 
is  so  widely  dinused  that  it  can  not  be  placed  definitely  anywhere. 
"  Progress ''  is  a  very  illusive  and  a  very  much  abused  term.  There 
is  need  of  new  definitions.  To  label  a  thing  "progressive"  is  of 
itself  suggestive  of  doubt,  for  progress  should  be  self-evident.  Prog- 
ress consists  in  getting  a  better  product,  not  in  smashing  the  pro- 
ducing appliances  and  setting  up  inefficient  substitutes.  To  destroy 
the  governmental  methods  ox  modem  civilization  in  order  to  revive 
the  primitive  methods  of  the  tribe  is  not  advancement,  but  reaction. 
It  is  as  though  we  should  drive  all  the  architects  and  builders  into 
exile  and  construct  wigwams  for  ourselves.  I  have  never  been  able 
to  convince  myself  that  the  possession  of  strength  sufficient  to  lift 
a  ballot  is  evidence  of  ability  to  make  laws,  or  that  because  an  indi- 
vidual possesses  the  skill  requisite  to  enable  him  to  insert  a  piece  of 
paper  into  the  aperture  at  tne  top  of  a  ballot  box  it  follows  that  he 
IS  wise  enough  to  interpret  constitutions  in  their  application  to  the 
diverse  and  intricate  cases  which  from  time  to  time  arise  among  our 
people.  Society  advances  not  h^  trying  to  do  everything  for  itself, 
out  by  utilizing  the  services  oi  those  best  qualified  to  serve  it  and 
by  retaining  those  who  serve  it  well  and  putting  better  men  in  the 
place  of  those  who  serve  it  ill.  The  modern  functions  of  lawmaking 
and  law  construing  demand  not  only  special  training,  but  constant 
and  deliberate  concentration  of  effort,  which  the  people,  acting  as  a 
whole,  have  neither  the  time  nor  the  persistent  inclination  to  exert. 
One  bullet  skillfully  aimed  will  more  surely  reach  the  bull's-eye  than 
.'>0  fired  at  random.  Instead  of  attempting  the  impossible  task  of 
direct  government,  the  people  should  employ  their  energies  in  the 
far  simpler  work  of  selecting  capable  representatives. 

Before  the  Government  of  the  United  States  was  established  the 
struggle  of  man  had  been  for  his  personal  rights  and  liberties.  To 
possess  what  he  had  in  peace,  to  seek  happiness,  to  enjoy  life  in  his 
own  way,  to  speak  with  a  free  tongue,  to  worship  God  in  accordance 
with  the  dictates  of  his  own  conscience-;-these  were  the  things  he 
sought.  But  now  the  liberties  of  the  individual  have  become  firmly 
established;  they  are  no  longer  in  peril.  The  new  struggle  and  the 
new  aim  is  for  his  betterment.  The  problems  which  we  must  solve 
are  not  so  much  individualistic  as  they  are  communistic  in  character. 
The  great  and  growing  cause  which  must  engage  the  thoughtful 
attention  of  statesmen  is  that  of  the  social  welfare.  The  demand  of 
the  people  is  for  laws  which  will  relieve  men,  women,  and  children 
from  unduly  long  and  hurtful  hours  of  labor,  surround  them  with 
better  sanitary  conditions  in  their  work,  protect  them  from  the 
dangers  of  rapidly  moving  machinery,  insure  them  living  wages  for 
their  work,  compensate  them  or  their  families  for  injuries  sustained 
or  death  resulting  from  their  employment,  prevent  the  monopoliza- 
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tion  of  trade  and  opportunity^  and  generally  promote  social  justice. 
The  le^slatures  and  Congress  are  responding  to  the  demand,  but  tbe 
legislation  is  often  enacted  in  haste  and  wimout  a  thcK'on^h  under- 
standing of  the  constitutional  limitations  up<m  the  legislative  power, 
and  these  laws  after  running  the  gauntl^  of  impersonal  judicial 
scrutiny  are  sometimes  set  asiae  as  unconstituti<xial. 

Immediately  one  of  two  things  happens.  Either  the  Constitution 
is  condemned  as  outworn  and  undemocratic,  or  the  court  is  denounced 
as  narrow  and  reactionary,  when  in  fact  the  lawmaking  body  or 
'those  upon  whose  demand  the  lawmaking  body  acted  are  to  blame. 
Take,  for  example,  the  firet  Federal  employers'  liability  law,  the 

Srinciple  of  which  was  entirely  just  and  wholesome,  but  which  was 
rawn  in  such  comprehensive  lan^age  Uiat  the  Supreme  Court  was 
obliged  to  hold  that  Congress  had  undertaken  to  r^ulate  not  only 
interstate  ccHnmerce,  which  was  within  its  power,  rat  to  regulate 
intrastate  commerce  as  well,  a  subject  entirely  beyond  its  competency. 
This  defect  being  pointed  out  by  the  opinion  of  the  Supreme  Court, 
the  law  was  redrawn  in  terms  to  apply  only  to  interstate  commerce, 
and  as  thus  redrawn  and  enacted  it  was  upheld  by  the  unanimous 
opinicMi  of  the  Supreme  Court 

The  New  York  Court  of  Appeals  has  been  bitterly  criticized  for 
its  decision  in  the  Ives  case,  holding  the  so-called  workmen's  com- 
pensation law  of  that  State  to  be  unconstitutional  as  violative  of  the 
due  process  clause  of  both  the  State  and  Federal  constitutions.  Much 
that  was  said  by  that  distinguished  court  as  constituting  reasons  for 
the  decision,  in  my  judgment,  was  unsound,  but  the  decision  itself 
when  properly  imdei'stood  is  clearly  defensible.  The  statute,  so  far 
as  it  need  here  be  considered,  attempted  to  make  the  employer  liable 
to  pay  compensation  in  certain  fixed  amounts  to  the  employee,  or  his 
surviving  dependents,  in  case  of  his  injury  or  death  in  the  course  of 
his  employment,  by  accident  resulting  from  inherent  or  trade  risks, 
without  reference  to  negligence,  and  m  addition  to  this  continued,  at 
the  election  of  the  employee,  the  employers'  common-law  liability  for 
negligence.  The  effect  oi  the  statute  was  to  make  the  employer  when 
negligent  liable  to  an  action  at  law  for  such  unlimited  damages  as  a 
jur^  might  assess^  and  then  to  superadd  a  liability  for  fixed  compen- 
sation in  cases  where  he  was  in  no  way  at  fault.  Under  such  a  law 
it  would  seem  reasonably  clear  that  there  was  a  naked  taking  of  tlie 
property  of  the  employer  for  the  benefit  of  the  injured  employee 
where  there  had  been  no  dereliction  of  duty  on  the  part  of  the  em- 
ployer, the  entire  burden  being  arbitrarily  imposed  upon  the  em- 
ployer without  any  correlative  compensating  benefit. 

But  it  does  not  follow  that  a  valid  workmen's  compensation  law, 
fair  to  both  em{>loyer  and  employee,  may  not  be  drafted.  The 
Senate  of  the  United  States  has  recently  passed  a  bill  applying  to 
employers  and  employees  engaged  in  interstate  commerce,  which, 
if  finally  enacted,  I  feel  quite  sure  will  be  upheld  as  constitutional 
By  the  proposed  law  the  interstate  carrier  is  obliged  to  pay  to  an 
injured  employee,  or  in  case  of  his  death  to  his  dependents,  irre- 
spective of  negligence,  certain  definite  sums^  particularly  specified 
and  graduated  according  to  the  extent  of  the  injury  or  the  character 
of  the  dependents,  but  the  remedy  afforded  by  such  compensation  is 
made  exclusive  and  the  common-law  liability  for  fault  is  abolished 
Under  such  a  law,  while  the  employer  is  compelled  to  pay  a  reason- 
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able  and  definite  sum  of  money  in  every  case  of  injury  or  death  by 
accident  arising  out  of  the  employment,  he  is  relieved  from  the  lia- 
bility to  respond  in  unlimited  and  indefinite  damages  in  those  cases 
where  his  fault  could  be  established,  and,  on  the  other  hand,  while 
the  employees  are  compelled  to  surrender  their  right  in  future  cases 
to  recover  unlimited  damages  in  some  cases,  the  law  counterbalances 
this  by  conferring  upon  them  the  right  to  recover  certain  and  definite 
compensation  in  all  cases.  The  New  York  statute  might  well  be 
condemned  as  an  arbitrary  attempt  to  deprive  the  employer  of  his 
property.  The  proposed  Federal  law  is  drawn  in  such  a  way  as  to 
compensate  both  employer  and  employee  for  the  rights  each  is 
obliged  to  surrender,  and  falls  within  the  principle  announced  by  the 
court  in  the  Noble  Bank  case  (219  U.  S.,  Ill),  m  which  it  was  said: 

It  would  seem  that  there  may  be  other  cases  besides  the  everyday  one  of  taxa- 
tion, in  which  the  ediare  of  each  party  in  the  benefit  of  a  scheme  of  mutual 
protection  Is  sufficient  compensation  for  the  correlative  burden  that  It  Is  com* 
pelled  to  assume. 

As  pointed  out  in  the  report  of  the  Federal  commission  on  this 
subject: 

The  exclusive  compensation  law  equalizes  the  burden.  While  the  employer 
Is  made  liable  in  all  casen  of  accident  for  a  definite  amount,  he  is  relieved 
from  the  indefinite  liability  which  now  exists  in  some  cases;  and  while  the  em- 
ployee surrenders  a  present  doubtful  and  expensive  right  of  recovery  of  unlinv- 
tied  damages  In  some  cases,  he  receives  in  exchange  a  definite  and  certavn 
remedy  in  aU  casea 

Here,  then,  is  a  great  social  and  industrial  problem  which,  if  ap- 
proached in  a  spirit  of  patience,  can  be  solved  by  a  radical  change 
m  the  common  law  with  justice  to  both  parties  within  the  terms  of  the 
Constitution.  Illustrations  might  be  multiplied  if  the  proper  limits 
of  such  an  address  as  this  would  permit,  but  I  must  content  myself 
with  the  general  statement,  confidently  made,  that  a  thorough  study 
of  the  decisions  of  the  Supreme  Court  of  the  United  States  will 
demonstrate  that  in  the  century  and  a  quarter  of  its  existence  the 
decisions  holding  carefully  drawn  concessional  statutes  to  be  invalid, 
which  decisions,  after  thoughtful  consideration,  have  been  condemned 
by  the  people,  have  been  so  rare  as  to  be  practically  negligible. 

The  assertion,  which  is  so  often  and  so  loosely  made,  that  the  courts 
in  their  decisions  respecting  the  Constitution  exalt  the  rights  of 
property  above  the  rights  of  man  makes  a  strong  appeal  to  the  emo- 
tions, but  it  is  untrue  in  fact  and  misleading  in  what  it  implies. 
There  is  nothing  more  obstructive  to  the  process  of  reaching  |ust 
conclusions  than  catch  phrases  of  this  character  in  which  plausible 
sophistry  is  made  to  do  the  duty  of  passionless  logic.  There  is  no 
such  thing  as  rights  of  property  apart  from  the  rights  of  man.  The 
vice  and  tne  fallacy  of  the  phrase  consist  in  the  suggestion  which  it 
makes  to  the  average  mind  that  property  as  a  distinct  entity  may 
have  rights  antagonistic  to  the  rights  of  man,^  The  language  of  the 
fifth  amendment  is,  "  No  person  snail  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law."  The  thing  protected  by  the 
Constitution  is  not  the  right  of  property  but  the  right  of  a  person 
to  property,  and  this  right  to  property  is  of  the  same  character  as 
the  right  to  life  and  liberty.  When  the  courts  decide  that  a  law 
infringes  the  due-process-of-law  provision  by  assuming  to  take  the 
property  of  one  person  and  deliver  it  over  to  another,  the  thing  is 
not  exalted  above  the  man^  but  the  right  of  one  man  to  possess 
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the  thing  he  owns  is  held  superior  to  the  claim  of  another  to 
posisess  it  under  an  arbitrary  and  confiscatory  act  of  legislatioiL 
Courts  may  sometimes  misapply  the  provisions  of  the  Constitution; 
they  may  not  in  every  instance  give  due  weight  to  our  changed  and 
changing  social,  industrial,  and  economic  conditions,  which,  while 
they  do  not  alter  the  meaning  of  the  Constitution,  constantly  broaden 
its  scope  and  application;  but,  on  the  whole  and  in  the  long  run, 
statutes  which  intelligently  exj)ress  the  persistently  dominant  and 
substantially  preponderating  opinion  are  upheld. 

This  important  power  of  the  courts  to  declare  statutes  void  should 
be  exercised,  as  it  has  been  almost  universally  exercised,  only  where 
the  infringement  of  the  Constitution  is  so  plain  as  to  admit  of  no 
reasonable  doubt  in  the  mind  of  the  judge,  but  if  constitutional  and 
orderly  government  is  to  endure  there  is  but  one  course  for  the  courts 
to  follow,  and  that  is  to  set  their  faces  steadily  and  unswervingly 
against  any  palpable  violation  of  that  great  instrument,  no  matter 
how  overwhelmmg  in  the  particular  instance  mav  be  the  popular 
sentiment  or  how  strong  the  necessity  may  seem,  for  if  the  door  be 
opened  to  such  violation  or  evasion  on  the  ground  of  necessity  we 
shall  be  unable  to  close  it  against  expediency  or  mere  convenience. 
Two  parallel  lines  will  continue  to  infinity  without  conflict  and  with- 
out extending  the  intervening  space,  but  let  them  diverge  and  the 
divergence,  however  slight  in  the  beginning,  will  become  immeasur- 
able in  the  end.  So  a  departure  of  the  line  of  le^slation  from  the 
line  of  the  Constitution,  though  inconsiderable  at  its  inception,  will 
become  more  and  more  extended  as  it  proceeds,  until  some  day  we 
shall  awake  to  the  startled  realization  that  the  two  have  drawn  so 
far  apart  that  they  can  never  again  be  reunited. 

In  the  minds  of  some  people  the  provisions  of  the  Constitution 
are  of  the  same  casual  nature  and  are  as  lightly  regarded  as  the 
resolutions  they  make  with  the  New  Year  season  of  repentance, 
but  to  the  thoughtful  student  of  law  and  government  tne  great 
principles  of  the  Constitution,  as  old  as  the  struggle  for  human 
liberty,  are  as  nearly  eternal  as  anything  in  this  mutable  world 
can  be.  We  do  not  outgrow  them  any  more  than  we  outgrow  the 
Ten  Coqimandments  or  the  enduring  morality  of  the  Sermon  on 
the  Mount.  This  assembly  of  eminent  lawyers  does  not  need  to  be 
reminded  of  the  conditions  which  made  the  adoption  of  the  Consti- 
tution an  overshadowing  necessity  in  order  that  all  the  sacrifices 
and  all  the  sufferings  of  the  Revolution  might  not  be  in  vain.  The 
Constitution  did  not  create  the  Union,  but,  by  making  it  "  more 
perfect,"  preserved  it  from  destruction.  If  the  present-day  teachers 
of  vague  and  visionary  reform  would  know  the  fate  which  will 
overtake  the  Republic  if  the  Constitution,  through  the  shattered  faith 
of  the  people,  shall  lose  its  binding  force,  they  have  but  to  read 
the  history  of  our  country  under  the  Articles  oi  Confederation.  If 
by  some  unhappy  turn  of  fortune  the  Constitution  should  be  wrecked, 
those  conditions  will  be  repeated,  but  intensified  in  the  proportion 
that  our  population  has  increased,  our  territory  extended,  and  our 
problems  have  become  more  numerous  and  intricate.  The  48  States 
into  which  our  imperial  domain  has  finally  been  rounded,  filled  with 
patriotic,  intelligent,  justice-loving  people,  after  all  constitute  but 
the  body  of  the  Union.    Its  soul  is  the  Constitution. 

o 


62d  GoNOsma  \  gvia  i  tv  i  Document 


THE 


INDEPENDENCE  OF  THE  JUDICI- 
ARY, THE  SAFEGUARD  OF 
FREE  INSTITUTIONS 


ADDRESS  BY 

WILLIAM  B.  HORNBLOWER 

TO  THE  GRADUATING  CLASS  OF  THE 
YALE  LAW  SCHOOL.  JUNE  17.  1912 


PRESENTED  BY  MR.  Mc  CUMBER 
January  30,  19l3.-^)Rlere<l  to  be  printed 


WASHINGTON 

GOVERNMENT  PRirniNG  OFFICE 

1913 


THE  INDEPENDENCE  OF  THE  JUDICIARY  THE  SAFEGUARD  OF 

FREE  INSTITUTIONS. 

[Address  to  tbe  graduating  class  of  tbe  Yale  Law  School  June  17,  1012|  by  William  B.  Homblower,  of 

New  York.) 


In  choosing  a  subject  for  this  address,  I  have  been  tempted  to  take 
some  academic  topic  such  as  the  relative  merits  and  demerits  of  the 
common-law  system  of  jurisprudence  ''broadening  out  from  precedent 
to  precedent"  as  compared  with  statutory  law  rigidly  emoodied  in 
codes,  or  the  relative  merits  and  demerits  oi  combination  as  compared 
with  competition  in  trade  and  commerce  and  the  merits  and  demerits 
of  statutory  regulations  on  such  subjects. 

There  are,  however,  certain  burning  questions  of  the  day  affecting 
the  independence  and  intemty  of  our  judicial  system  on  which  I  fed 
it  to  be  the  duty  of  every  lawyer  to  speak  out  with  all  the  force  and 
emphasis  at  his  command  and  which  Tdo  not  feel  at  liberty  to  ignore. 

To  evade  or  to  ignore  these  questions  would  be  to  be  recreant  to 
my  professional  duty.  When  the  integrity  and  independence  of  the 
judiciary  are  at  stake,  all  other  questions  become  unimportant* 

When  the  sappers  and  miners  are  at  work  underminm^  the  founda- 
tions of  our  juQicial  structure,  it  is  idle  to  discuss  questions  of  detail 
of  construction  or  reconstruction  of  the  edifice. 

The  young  men  just  graduating  from  our  law  schools  find  themselves 
confronted  oy  a  most  serious  situation.  They  find  the  courts  sub- 
jected to  attack  and  exposed  to  peril.  The  rising  generation  of 
lawyers  are  called  upon  to  resist  this  attack  and  to  defend  the  court 
from  this  peril.  As  officers  of  the  courts  sv/om  to  support  the  Con- 
stitution of  the  United  States  and  of  the  State,  and  to  faithfully  dis- 
charge their  duties  as  attorneys  and  counselors  at  law,  it  becomes  their 
duty  to  see  that  no  harm  comes  to  the  administration  of  the  law,  or 
to  the  usefulness  or  the  prestige  of  the  courts,  and  that  no  harm 
comes  to  the  Commonwealth  through  this  attack  on  the  courts  and  the 
law. 

The  air  is  rent  by  the  clamor  of  those  who  are  crying  out  for  what  is 
known  as  judicial  recall. 

This  is  no  longer  an  academic  question.  Three  at  least  of  our 
States  have  already  embodied  it  in  their  constitutions.  Agitation 
in  favor  of  extending  this  so-called  reform  to  other  States  has  been 
and  is  being  actively  carried  on.  Advocates  of  the  recall  are  found 
even  in  the  ranks  of  our  own  profession. 

The  self-styled  progressive  is  not  necessarily  the  true  progressive. 
He  may  be  a  reactionary  of  the  worst  kind.  To  set  bacK  the  clock 
of  time  is  not  progress  but  regress.  Civilization  rests  upon  law. 
Law  rests  upon  the  courts.  The  courts  rest  upon  popular  respect. 
If  for  law  and  for  the  courts  are  to  be  substituted  the  voice  of  a  tem- 
porary majority  of  the  people,  then  are  we  pro  tanto  abandoning  the 

achievements  of  civilization  and  drifting  back  to  barbarism. 
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Civilization  consists  in  subordinating  the  wishes  of  the  majority 
to  the  rights  of  the  minority.  Slowljr  and  carefully  and  painfully 
have  the  ideals  of  civilization  been  built  up.  Every  now  and  then 
we  are  called  upon  to  contend  with  an  outburst  of  primeval  p>assion 
in  the  shapb  of  lynch  law.  The  spirit  of  lynch  law  may  be  nMffiif  ested 
in  attacks  on  the  individual  citizen  or  in  attacks  on  the  courts  them- 
selves. In  this  country  our  fathers  devised  safeguards  of  the  rights 
of  a  minority  against  the  temporary  whims  of  the  majority  by  impos* 
ing  constitutional  limitations  upon  legislative  authority.  The  judi- 
ciary has  by  its  duty  to  administer  and  define  these  constitutional 
limitations  and  to  refuse  to  enforce-  unconstitutional  Ic^lation 
become  the  defender  of  those  fundamental  rights  of  the  minority. 

It  has  always  been  the  boast  of  our  Anglo^axon  Republic  tnat  we 
are  a  common-sense  people;  that  extreme  theori^  have  no  charm  for 
us;  that  we  do  not  fall  in  love  with  mere  phrases  or  catch-wrords. 
The  conservatism  of  our  people  has  been  proverbial.  The  bar  of  this 
country  has  been  the  guiding  force  which  has  kept  the  popular  ideals 
from  running  after  strange  gods. 

The  question  now  confronts  us,  are  the  old  ide&ls  to  be  abandoned  f 
Are  we  to  continue  to  be  a  government  of  law  administered  by  the 
courts,  or  are  we  to  become  a  government  of  agitators  bv  whom  law 
and  the  courts  are  only  to  be  tolerated  so  long  as  the  law  and  the 
courts  are  in  accord  with  the  popular  wishes  of  the  moment  ?  These 
are  grave  questions  going  to  the  very  root  of  our  system  of  gOTem- 
ment.  -^  ■ 

Of  course,  the  proposition  for  recall  of  judges  is  not  imminently 
threatening  m  those  States  where  the  judges  are  not  as  yet  electei 
by  popular  vote.  In  Connecticut,  in  Massachusetts,  and  in  New 
Jersey,  for  instance,  where  the  judges  are  appointed  by  the  governor 
or  the  legislature,  there  is  no  force  in  the  a  priori  argument  that  a 
judge  elected  by  the  people  should  be  immediately  and  directly 
responsible  to  and  removable  by  the  people.  The  spirit  of  antago- 
nism to  judicial  independence,  however,  unless  checked,  will  inevitably 
spread  to  the  States  where  the  judiciaiy  is  nonelective.  Members 
of  the  bar  in  all  the  States  are  thus  vitally  interested  in  resisting  the 
propaganda  for  recall  of  judges. 

As  to  the  question  of  the  recall  of  judges  during  their  term  of  oflBce, 
the  question  is  to  be  considered  under  various  aspects.  First,  as  to 
its  effect. upon  the  personnel  and  character  of  the  judges  themselves. 
Secondly,  as  to  its  effect  upon  the  rights  of  individual  litigants. 
Thirdly,  as  to  its  effect  upon  the  principles  of  the  law.  Fourtmy,  as 
to  its  effect  upon  the  rights,  of  the  pubhc. 

The  aspects  of  the  question  in  each  of  these  particulars  need  to  be 
separately  considered.  They  are,  however,  in  the  popular  discussion 
of  the  subject  continually  confused. 

First,  as  to  the  effect  upon  the  peisonnel  and  character  of  the  judges 
themselves. 

It  is  urged  that  men  are  frequently  chosen  for  the  bench  who  are 
incompetent,  inefficient,  or  even  corrupt;  that  the  rcanedy  by  im^- 
peachment  lOr  the  removal  of  a  judge  found  to  be  incompetent, 
meflicient,  or  corrupt,  is  grossly  inadequate;  that  where  a  judge  13 
found  to  be  incompetent,  inefficient,  or  corrupt  the  people  whose 
servant  he  is  should  nave  the  right  to  summarily  remove  him  without 
the  formality  of  a  tHal  and  to  substitute  in  his  f^ace  a  better  man. 
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This  sounds  plausible,  but  to  anyone  who  is  familiar  with  the  working 
of  our  judicial  system,  the  fallacy  of  this  argument  will  be  apparent 
if  he  stops  to  give  it  fuU  consideration. 

So  far  as  concerns  the  question  of  incompetency  or  inefficiency  this 
is  a  matter  for  difference  of  opinion.  TVhat  constitutes  incompe- 
tency or  inefficiency  ?  Every  aefeated  litigant  considers  the  juage 
who  decides  against  him  to  be  incompetent  and  inefficient,  and  in  tms 
opinion  he  is  ffequently  encouraged  by  his  counsel  who  is  temporarily 
smarting  under  what  he  consider  an  undeserved  defeat.  The  ques- 
tion of  the  competency  or  efficiencj^  of  a  judge  is  one  to  be  determmed 
by  a  careful  consideration  of  his  judicial  decisions  as  a  whole.  To 
have  the  question  of  the  competency  or  efficiencv  of  a  judge  passed 
upon  by  popular  vote  is  as  irrational  as  it  would  be  to  have  the  com- 

Eetency  or  efficiency  of  a  physician  passed  upon  by  popular  vote, 
[ow  are  the  people  to  determine  whether  the  judge  whose  recall  is 
proposed  is  really  inefficient  or  incompetent?  It  is  easy  to  allege 
jnemciency  or  incompetency,  but  opimons  will  differ  as  to  whether 
a  paFticular  judge  is  or  is  not  inefficient  or  incompetent. 

When  we  come  to  the  question  of  corruption,  the  injustice  of  having 
such  charges  passed  upon  by  popular  vote  after  a  heated  campaign 
with  violent  harangues  by  popular  orators  without  any  legal  proof 
of  the  charges  is  manifest.  To  have  the  honesty  or  dishonesty  of  a 
judge  determined  by  the  effect  of  stump  speeches  upon  the  platform, 
y  loose  declamations  and  unsworn  statements  of  interested  parties 
without  any  opportunity  for  careful  examination,  is  to  subject  a 
judge  to  an  indignity  and  a  possible  injustice  which  may  blast  his 
reputation  for  a  lifetime.  How  often  have  we  heard  disgruntled 
clients,  or  even  indignant  lawyers,  complain  that  a  judge  has  been 
bought  or  improperly  influenced  to  render  adverse  decisions  when  we 
are  confident  that  such  charges  are  absolutely  unfounded,  and  are  the 
product  of  an  over-heated  imagination  resulting  from  the  bitterness 
of  defeat  in  a  hard-fought  litigation! 

The  recall  will  furnish  a  ready  weapon  for  party  warfare  upon  the 
judges.  RepubUcan  judges  may  be  voted  out  and  Democratic  judges 
voted  in  and  vice  versa,  whenever  the  shifting  popular  majority  shall 
change  from  one  party  to  the  other. 

Certainly  as  a  method  of  improving  the  personnel  of  the  judges,  the 
method  of  subjecting  them  to  the  indigjnity  of  a  recall  whenever  any 
defeated  litigant  can  persuade  a  majority  of  the  voters  that  a  judge 
is  incompetent  or  inemcient  or  corrupt  is  the  worst  possible  method. 
To  force  a  judge  against  whom  such  charges  are  made  to  take  the 
stump  and  defend  himself  in  pubUc  while  still  on  the  bench  would 
make  his  position  as  a  judge  mtolerable  to  himself  and  worse  than 
useless  to  the  pubUc. 

It  is  difficult  enough  already,  especially  in  our  larger  cities,  to 
induce  the  ablest  and  most  successful  members  of  the  bar  to  forego 
the  honors  and  pecuniary  rewards  of  the  bar  for  the  labors  and  the 
smaller  compensation  of  the  bench.  If  the  position  of  the  judge  is 
to  become  subject  to  the  indignity  of  a  possible  recall,  it  is  hard  to 
see  what  inducement  there  would  be  to  a  successful  practitioner  to 
incur  the  risk  of  sucli  indignity. 

Moreover,  the  futility  of  the  scheme  for  judicial  recall  as  a  remedy 
for  existing  evils,  real  or  imaginary,  is  apparent.  The  advocates  of 
recall  overlook  the  fact  that  the  successors  of  these  incompetent, 
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inefficient,  or  corrupt  judges  are  to  be  selected  by  the  voters  of  the 
very  same  constituency  which  is  responsible  for  the  election  of  the 
incompetent  or  inefficient  or  corrupt  men  who  are  to  be  recalled, 
and  the  identical  political  bosses,  or  conventions,  or  primaries,  which 
selected  the  recalled  judges  are  to  select  their  successors.  We  are 
thus  traveling  in  a  vicious  circle.  Elect  incompetent,  inefficient,  or 
corrupt  men,  recall  them  and  elect  othei^  in  their  place  to  be  again 
recalled  and  others  again  to  be  elected  in  their  place  by  the  same  con- 
stituency and  the  same  methods. 

Secondly,  as  to  the  effect  of  recall  upon  the  rights  of  individual 
litigants. 

it  needs  no  prophet  to  foresee  what  the  e:Sfect  might  be  upon  the 
mind  of  the  judge  where  on  the  (me  side  was  a  litigant  with  powH^ul 
political  influence,  and  on  the  other  side  an  individual  contending 
for  his  rights  against  such  influence.  So,  where  an  individual  s  con- 
tending for  his  rights  or  his  alleged  rights  against  the  interests  or 
supposed  interests  of  the  community  in  which  he  tives,  or  against  a 
strong  popular  prejudice,  how  can  any  but  an  exceptionally  strong- 
minded  judge  be  expected  to  hold  the  scales  of  Justice  even  t  Our 
ideal  of  a  judge  as  we  have  heretofore  understood  it  is  that  of  a  judge 
absolutely  fearless,  knowing  no  friend  or  foe,  knowing  neitter  majority 
nor  minority,  knowing  neither  rich  nor  poor,  fearing  no  man  and  no 
body  of  men.  We  have  heretofore  endeavored  to  cmtivate  this  ideal 
by  giving  a  judge  a  fixed  term  of  office  during  which  he  can  be  re- 
moved only  for  cause  and  after  an  opportunity  to  be  heard  in  his  «wn 
defense  by  a  competent  tribunal.  If  we  substitute  for  this  ideal  a 
jud^e  who  may  at  any  moment  be  recalled  by  reason  of  an  unpopular 
decision,  the  tendency  is  to  have  a  judge  constantly  listening  for  a 
wave  of  public  opinion  with  his  ear  '^to  the  ground '^  or  eager  to 
curry  favor  with  the  bosses-  who  conitrol  the  nominations  and  who 
can  incite  the  voters  to  the  exercise  of  their  power  of  recalL  I  do 
not  mean  of  course  to  say  that  every  jud^e  would  be  of  this  character 
or  that  the  standard  of  judicial  inmpendence  and  integrity  would  be 
immediately  disturbed,  but  I  do  say  that  the  tendency  and  the  con- 
stantly accelerating  tendency  woulcl  be  to  substitute  for  the  fearless 
and  independent  judge  a  spineless,  flabby,  cowardly  judge,  a  reed 
shaken  by  the  wind. 

In  the  interest  of  the  individual  litigant,  therefore,  we  diould 
protest  against  this  change  in  our  judicial  svstem. 

Thirdly,  as  to  the  effect  of  judicial  recall  upon  the  principles  of 
the  law. 

It  is  to  be  borne  in  mind  that  our  common  law  system  of  Juris- 
prudence is  founded  upon  the  courts.  The  courts  not  only  admin- 
ister the  law  but  declare  the  law.  Indeed  it  may  be  said  that  the 
law  is  what  the  courts  declare  it  to  be.  And  this  is  true,  even  where 
statutes  are  concerned,  since  statutes  have  to  be  interpreted  and 
enforced  by  the  courts.  If  the  system  of  judicial  recall  is  to  foe 
adoi)ted,  it  would  necessarily  be  applied  not  only  to  the  judges  of 
the  inferior  courts  of  nisi  prius,  but  to  the  judges  of  the  ap^ilate 
courts  as  well,  whose  duty  it  is  to  declare  those  general  principles 
which  are  to  govern  the  nisi  prius  courts  in  the  practical  administration 
of  the  law.  It  is  essential  to  the  orderly  development  of  our  juris- 
prudence that  the  judges  of  our  various  courts  of  last  resort  should 
be  encouraged  by  the  tenure  of  their  office,  and  the  surroundings  of 
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their  position  to  exercise  a  calm  and  broad  judgment  in  the  disposi- 
tion of  the  important  Questions  coming  before  them  for  determina- 
tion, and  that  they  should  be  guided  by  the  well-considered  precedents 
of  the  past  as  interpreted  by  what  the  Supreme  Court  of  the  United 
States  nas  called  *^  trie  rule  of  reason/'  How  can  it  be  expected  that 
the  orderly  administration  of  the  law  by  our  highest  courts  of  our 
various  States  and  the  harmonious  development  of  our  jurisprudence 
can  be  maintained  if  a  judge  of  tho  hignest  court,  of  the  State  is 
obliged  to  answer  at  any  time  to  a  popular  agitation  for  his  recall, 
based  upon  some  judicial  decision  in  wnich  he  has  participated  ?  A 
judge  of  the  highest  court  of  the  State  whose  judicial  labors  might  be 
interrupted  at  anv  moment  by  such  a  contingency  would  cease  to  be 
an  exponent  of  the  principles  of  law  and  would  rapidly  tend  to  be- 
come a  respecter  of.  persons,  of  parties,  of  politicians,  and  of  the 
temporary  majority  of  tlio  voters. 

Fourthly,  as  to  the  eflfect  of  judicial  recall  upon  the  rights  6f  the 
public. 

.  The  public  is  entitled  to  the  free  and  untrammeled  exercise  by 
the  judges  of  the  functions  for  which  they  are  put  in  office.  If 
instead  of  devoting  their  entire  time  to  the  performance  of  their 
public  duties  the  judges  are  liable  to  be  called  aside  from  time  to 
time  to  conduct  a  political  campaign  in  defense  of  their  own  conduct 
u]>on  the  bench,  to  that  extent  the  public  is  deprived  of  the  services 
for  which  they  nave  placed  the  judges  upon  the  bench. 

'  The  spectacle  of  our  judges,  instead  of  earning  their  salaries  by 
persistent  attention  to  tneir  judicial  duties,  spending  their  time  and 
their  salaries  in  racing  up  and  down  their  judicial  districts  haranguing 
the  multitude  in  defense  of  their  judicial  conduct,  is  such  a  perversion 
of  all  judicial  proprieties  that  only  the  comic-opera  stage  and  the 
genius  of  Gilbert  and  Sullivan  are  adequate  to  do  justice  to  the 
situation.  It  must  be  borne  in  mind  that  the  better  the  judge  and 
the  longer  he  serves  upon  the  bench  the  less  facile  does  he  become  in 
the  arts  of  pubUc  speaking  and  the  more  helpless  does  he  become  to 
meet  the  specious,  adroit,  plausible,  unscrupulous,  and  malicious 
demagogues  who  may  come  forward  upon  the  stump  to  attack  him. 
Indeed,  to  a  sensitive,  high-minded,  upright  judge  nothing  could  be 
more  revolting  than  to  be  forced  into  a  campaign  in  the  midst  of  his 
term  of  office  to  prevent  his  recall  and  to  be  compelled  to  choose  tho 
alternative  of  letting  the  campaign  go  by  default  while  he,  c[uietly 
and  laboriously,  goes  on  with  his  judicial  work  or  of  matching  his 
powers  of  public  address  against  tne  noisy  and  glib  vituperation  of 
the  stump  orator,  whose  powers  of  reasoning  are  usually  in  inverse 
ratio  to  his  powers  of  vigorous  denunciation. 

The  judge's  principal  function  is,  after  all,  to  protect  the  rights 
of  the  minority  against  the  majority.  The  public  is  vitally  inter- 
ested in  preserving  intact  this  function.  The  majority  of  to-day 
may  become  the  minority  of  to-morrow. 

We  hear  it  said  constantly  nowadays  that  the  reason  for  this  agi- 
tation for  judicial  recall  and  for  the  apparent  strength  of  the  agitation 
among  the  people  is  the  inefficiency  of  the  judicial  system  as  it  now 
exists;  in  other  words,  that  there  are  so  many  inefficient  and  incom- 
petent judges  upon  the  bench  that  the  public  mind  has  become 
impatient,  and  demands  some  effective  method  of  repudiating  them. 
I  have  aheady  pointed  out,  however,  that  where  our  judges  are 
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elected  by  the  people  the  remedy  by  recall  will  be  absurdly  inefifectire. 
We  are  quite  as  likely  to  have  successors  who  will  be  equally  ineffi* 
cient  or  incompetent  as  the  judges  who  are  recalled. 

But  it  is  said  that  our  entire  administration  of  justice  in  this 
^  country  is  full  of  technicalities  and  delays  and  that  this  constitutes 
an  excuse,  if  not  a  justification,  for  the  present  distrust  of  the  judiciary 
and  the  present  agitation  for  some  such  rough  and  ready  remedy  as 
judicial  recall.  It  must  of  course  be  admitted  that  many  of  the 
criticisms  of  our  judicial  system  and  of  the  administration  of  justice 
are  well  taken.  1  do  not  admit,  however,  that  there  is  any  special 
force  in  these  objections  when  directed  against  *the  courts  of  the 

f resent  day  as  compared  with  the  courts  of  any  previous  date, 
ndeed;  I  am  inclined  to  think  that  the  courts  of  tonday  are  less  teeh- 
nical  and  less  disposed  to  sacrifice  substance*  to* f omtand  to^  sacrifice 
justice  to  methods  of  practice  than  at  any  previous  period  in  the 
history  of  our  country. 

Comparisons  between  the  methods  of  administering  justice  in'  this 
ccmntry  and  those  vehich  are  prevalent '  in 'Englahd'  are  misleading. 
Extreme  instances  are  cited  from  one  or  another  of  bur  48^  States, 
and  these  extreme  instances  are  conqiared  with  the  average  course 
of  justice  in  Great  Britain.  If^  however/we  take  the  States  by 
themselves  and  compar©'t)ne  with  another  and  compare  thd  generality 
of  the  States  with  tne  courts  of  Great  Britain  we  should  find  a  very 
different  story.. 

The  bench  and  bar  of  to-day  are,  I  venture  to^8a3r)  keenly'  alive  to 
the  importance  and  necessity  of  revising  and  simplifj^ngour  methods 
of  procedure.  In  my  own  State  the  legislature  has  at  its  last  session 
directed  the  board  of.  statutoFy  consolidation/  of  which  I  am  one 
of  theinembevB,  to  report  a  plioiito  the  legislalxire!  at  its  next  session 
for  the  simplificationof  our  pBocedtirej  which  hasF-bdeoffie  by  succes- 
sive attempts  at  reform  and  successive  codes  of  procedure  and  codes 
of  civil  prbcedure  a  complicated  and  voluminous  practice  act  of 
Brobdignagian  proportions.  But  I  am  unable  to  seecand  can  not 
concede  thet  the  discontent  with  th^  present  methods  of  practice  is  the 
real  ground  for  the  popular  agitation  against  the  courtr  and  the 
judges.  >  The  people,  aaa  whole^  are  but  little  affected  by  the  delays 
or  diffiaulties  t^aused'by  technical  procedures  Indeed^-  they  know 
little  or  nothing  of  these  things  by  fexpmence.  Their  rdal  grietrances 
are  caused  by  particular  acts  of  particular  judges  in ^particnlar'cases 
which  are  made  the  basis  of  inflammatory  attacks  by  agitators  and 
which  are  supposed  to  be  against' the  interests  of  the> people  m  of 
some  class  of  the  people:  Sdr  far  as  concerns  the  grievances-growing 
out  of  technicalities  or  the  cumbersome  administration  of  Uie  law, 
judicial  recall  would  be  worse  than  futile,  since  the  individual  judge 
IS  not  responsible  for  the  cumbersome  provisions  of  practice  acts,  but 
the  legislatures  who  hav^  adopted  them.  It  is  not  the  individual 
judge  who  is  to  be  attacked,  but  the  whole  body  of  judges  and  the 
legislatiire  which  enacts  Uie  law  under  which  the  judges  are  required 
to  administer  their  offices. 

Let  us  not  deceive  ourselves  or  live  in  a  ^'fooPs  paradise.*' 

The  real  ground  of  popular  unrest  and  discontent  with  the  courts 
is  the  feeling  that  courts  are  too  much  inclined  to  favor  vested  rights 
of  property,  rather  than  personal  liberty.    There  is  a  restiveness  at 
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constitutional  rostrAitits  Ivhich  firids  vent  in  th^  dehiAiifl' foir  Judicial 
recall  and  recall  of  judicial  decisic^ns. 

Yet  it  is  precisely  by  the  enforcement  of  those  constitutional 
restraints  that  personal  liberty  is  to  be  preserved. 

**Due  procesB  of  law"  is  th0  protection  not  6nly  of  "pi^crty"  but 
of  "life  and  liberty  as  well."  ''Life,  liberty,  and  properly'-  ai^  not 
to  bdt«ik^n  away,  says  the  constitational  prohibition,  ''wJtlJW*  due 
process  of  law." 

Weaken  the  power  of  thfe  courts  to  protect  "proporty^,  and  you 
necessarily  weokon  the  power  to  protect  life  and  ''liberty''- against 
unconstitutional  eneroaonments. 

It'bdhooves  every  lawyer  who  loVes  his  cotintry  to  bdj?f ir  hiftiself  ' 
and  to  appeal  to  that  Aiftorican  re«;pect  fot'  law  and  regtt'rJJ  fo>  the 
Constitution  and  that  wholesome  American  contempt  for  the  vision- 
ary thewist  and  the  wily  agitator  which  have  hitherto  preserved  our 
liberties  from  desttuctiori,  .    '" 

I  have  hitherto  spoken  of.  judicial  recaU.    What  about  the  soK^alled 
"recall"  of  judicial  decisions  ?    This  is  a  scheme  lately  deviled  by  an 
ex-Pre,<idenrof  the  United  States.    By  the  later  interpretation  placed 
upon  it  bjf  its  "author  it  is  nartP()Wed  down  to  a  ve^ty  liflut6d  ciasis  of  ^ 
case«^    It  is  not  every  d^isien  which  is  to  be  reealled  by  popular  ■ 
votey  but  "©nly  i&peeial  classes  of  ded^ion^/    Inde^,  th^  de^isioii  itf^eif  i 
is  not  to  bcf  revoked  so- far  as  coficem^  the  individual  litigafffe^\Hth  ' 
regard  to  wbbm  the  decision  wafi  had,  btit  the  principle  ann6tific^  by 
the  decision.    The  schen^  as^  at  presefnt  fontiulated  by  ita  ailtl^,  as. 
I  understand  it,  is  this:  Whenever  the  highest  court  of  a  State  shall 
have*  dedared'  unconstitutional  a  particular  statute  of  th^  State 
passedunder  the  "policei  power"  of  SieStat^  for  the  supj^ieed  i)itoefit 
of  t)M-b«idth  6T  wCBare  or  {^af etr  ^f  a  pottiofi  of  the  cos^nntiniC^and  - 
whenever  such  statute  has  been  neld  by  the  highest  6oui^t  bf  flhiSi  State  • 
to  be  unoofitstitutional  because  interferifig  with  the  life,  liberty,  and 
property  clause  of  the  constitution  of  the  State, -the  people  of  the 
State^shall'havc  theiright  by  a  majority  vote  to  set  aside  th^  decision  ■ 
of  thfef<;(Wr*decl«riHg'the statute  t6  be  vcMd  and  torfestord  W4  autilor- 
ity  of  the  statute  by  plebiscite. 

As  thus- restricted,  the  principle  leaves  unimpaired  the  power  of 
the  highest  court  of  the  land,  a  court,  by  the  way,  composecl  entirely 
of  }udg««^otriected  by  the  people  at  alltbut  appoin^d  by  ilte^Bxecu- 
tive  with  the  consent  of  the  Senate,  and  not  removable  by  the  people, 
but  only  removable  by  impeachment,  an'd  holding  oflSce  for  life  or 
good  behavior,  to  do  the' very  things  Which' thd  State'  courts  arc  to  be 
prohibited  fr6m'  dokig,  viz,  to  set  aside  absbhitety  and  without  any 
right  of  review  a  statute  of  a  State  passed  under  the  police  "power  of 
the  StAte^fbr  thd  prot(^'(6tion  of  the  hfe,  health,  or  safety  df 'A  portion 
of  the  community. 

If  It  be  said  thiit  a  stattitfe-  approved  by"  the  State  cofuft  Is  hardly 
likely  to  be  set  kside  by  the  United  States'  Supreme  eourt,"'^W6f  can 
point  to  numerotfs  cases  where  this  has  been  done. 

THu^,  in  the  famous  baikeshop  case  of  People  v.  Ix>chhDir''tl77  N, 
Y.,  145};  th'ig  Court  of  Appeals  of  New  Ydrk  ajffitnfied  the  cowstitution- 
ality  of  a  lawiimitmgtne  hours  of  labor  of  employees  in  b^eVies  and  ' 
held  it  to  be  B  valid  exercise  of  the  police  power  bf  thdhegifliature  * 
relattfig'  td  thepublid'  health.    The  dedfeion  was  reversed  'by  th« 
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Supreme  Court  of  the  United  States  (198  U.  S.,  45),  which  court  held 
the  act  to  be  unconstitutional  as  an  unreasonable  interference  with 
the  liberty  of  the  citizens. 

The  number  of  cases  is  legion  where  State  statutes  which  have  been 
upheld  by  the  State  courts  nave  been  set  aside  by  the  United  States 
Supreme  Court  as  violating  the  clause  of  the  Federal  Constitutioil 
foroidding  a  State  to  pass  any  law  impairing  the  obligation  of  a 
contract. 

How  long  will  it  be  before  some  future  agitator,  clamoring  for  the 
right  of  the  people  to  rule,  will  insist  that  the  decisions  of  the  Unit^ 
States  Supreme  Court  itself  shall  be  made  subject  to  review  by  popu- 
lar vote?  The  Federal  courts  have  been  in  the  past  subjected  to  the 
fiercest  attacks  by  political  agitators  and  have  been  r^arded  with 
far  more  disfavor  than  the  State  courts.  Only  recently  the  decLsions 
of  the  United  States  Supreme  Court  in  applying  the  "rule  of  re^^on" 
to  the  Shennan  antitrust  act  and  in  applying  to  that  act  a  ''reason- 
able conatruction''  have  aroused  the  anger  of  a  large  number  of 
extremists. 

The  attack  on  the  right  of  the  courts  to  declare  an  act  of  the  legisla- 
ture or  of  Congress  \mconstitutional  is  but  a  recrudescence  of  an  attack 
which  has  been  from  time  to  time  waged  upon  the  courts  ever  since  the 
foundation  of  our  Federal  Government.  It  has,  indeed,  been  from 
time  to  time  openly  asserted  and  claimed  that  the  courts  have  usurped 
a  power  not  orimially  conferred  upon  them  by  the  Constitution,  State 
or  federal,  and  not  within  the  ori^al  intcption  or  purview  of  the 
frame»s  <rf  the  constitutions.  This  proposition  has  even  received 
support  and  encouragement  from  some  of  our  best  known  writers  on 
academic  questions  of  constitutional  law  and  even  from  professors  in 
our  law  schools.  It  may  not  be  unnecessary,  therefore,  to  remind  our- 
selves of  tile  fallacy  of  this  proposition. 

So  far  as  the  Federal  Constitution  is  concerned,  the  debates  in 
the  convention  and  the  statements  in  the  Federalist  clearly  show 
that  the  power  and  duty  of  the  courts  to  declare  an  act  of  Congress  or 
an  act  of  the  legislature  void  as  imconstitutional  was  contemplated. 

In  the  convention  which  framed  the  Federal  Constitution,  it  was 
proposed  to  create  a  '* council  of  revision"  to  be  composed  of  the 
Executive  and  a  convenient  number  of  the  national  judiciary,  with 
authority  to  examine  every  act  before  it  shall  operate  with  a  qualified 
veto  power.    This  proposition  was,  however,  rejected. 

In  the  coiuBe  of  the  debate,  the  provision  for  making  the  judiciaiy  a 
part  of  the  council  of  revision  was  objected  to  on  the  ^ound  among 
others  that  it  would  interfere  with  their  freedom  from  bias  when  later 
called  upon  to  expound  the  law. 

On  this  pointy  Mr.  Elbridge  Gerry,  of  Massachusetts,  said  he  doubted 
whether  the  judiciary  "ou^t  to  form  a  part  of  it,  as  they  will  have  a 
sufficient  check  against  encroachments  on  their  own  d^artment  by 
their  exposition  of  the  laws,  which  involved  a  power  of  deciding  on 
their  constitutionality.  In  some  States  the  judges  had  actually  set 
aside  laws  as  being  against  the  Constitution.  This  was  done,  too, 
with  general  approbation.^'  (Madison's  Journal  of  the  Federal  Con- 
vention (Scott^s  Ed.,  Chicago,  Albert  Scott  &  Co.,  1893),  p.  101.)  Mr. 
Gerry  moved  a  proposition  to  ^ve  the  veto  power  to  tne  Executive 
alone.  Mr.  Ruius  King,  of  Massachusetts,  seconded  the  motion 
'*  observing  that  the  judges  ought  to  be  able  to  expound  the  law,  as  it 
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should  come  before  them,  free  from  the  bias  of  having  participated  in 
its  formation.'^  (Ibid.,  pp.  101  and  102;  Farrand's  Kecords  of  the 
Federal  Convention,  Vol.  1,  pp.  97,  98.) 

Mr.  Wilson,  of  Pennsylvania,  assumed  that  the  judges  as  expositors 
of  the  laws  would  have  power  to  refuse  to  give  effect  to  laws  clearly 
xmconstitutional  (Ibid.,  p.  398). 

Mr.  Luther  Martin,  of  Maryland,  considered  that  the  association  of 
the  judges  with  the  Executive  would  be  a  dangerous  innovation.  "As 
to  tne  constitutionaUty  of  laws,  that  point  will  come  before  the  judges 
in  their  proper  official  character.  In  this  character  they  have  a 
negative  on  the  laws.  Join  them  with  the  Executive  in  the  revision 
and  they  will  have  a  double  negative."  (Ibid.,  p.  402;  Farrand's 
Records  of  the  Federal  Convention,  Vol.  II,  p.  76.) 

There  were,  it  is  true,  some  members  of  tne  convention  who  pro*^ 
tested  against  conferring  upon  the  judiciary  the  right  to  refuse  to 
enforce  imconstitutional  statutes,  but  their  protests  only  serve  to 
emphasize  the  views  of  those  who  assumed  that  the  judiciary  would 
of  necessity  be  ca^d  upon  to  pass  upon  the  constitutianality  of 
statutes.  State  and  Federal. 

That  the  power  and  duty  of  the  courts  to  pass  upon  the  constitu- 
tionality of  statutes  was  contemplated  and  intended  by  the  framers 
of  the  Federal  Constitution. is. made  plain  by  the  statements  of  the 
Federalist.   ^^ 

In  No.  LlKXVIII  of  the  Federalist  it  is  said: 

The  complete  Jbdepefudenco  of  the  courts  of  justice  ie  peculiarly  esBential  in  a 
limited  constitution.  By  a  limited  constitution,  I  understand  one  which  contains 
certain  specified  exceptions  to  the  legislative  authority,  such,  for  instance,  as  that  it 
shall  pass  no  bills  of  attainder,  no  ex  post  facto  laws,  and  the  like,  limitations  of 
this  kmd  can  he  pteserved  in  practice  no  other  way  than  through  the  medium  of 
courts  of  justice,  whose  duty  it  must  be  to  dedaie  all  acts  contrary  to  the  manifest 
tenor  ol  the  Constitution  void.  Without  this,  all  the  reservations  of  particular  rights 
or  privileges  would  amount  to  nothing.     *    «    « 

The  interpretation  of  the  laws  is  the  proper  and  peculiar  province  of  the  courts.  A 
constitution  is,  in  fact,  and  must  be  re^rded  by  the  judges  as  a  fundamental  law.  It 
therefore  belongs  to  them  to  ascertain  its  meanmg,  as  well  as  the  meaning  of  any  par- 
ticular act  proceeding  from  the  l^islative  body.  If  there  should  happen  to  be  an 
irreconcilable  variance  between  the  two,  that  which  has  the  superior  obligation  and 
validity  ought,  of  course,  to  be  preferred;  or,  in  other  words,  the  Constitution  ought 
to  be  preferred  to  the  statute,  the  intention  of  the  people  to  the  intention  of  their  agents. 

Nor  does  this  conclusion  by  any  means  suppose  a  superiority  of  the  judicial  to  the 
legislative  power.  It  only  supposes  that  the  power  of  the  people  is  superior  to  both, 
and  that  where  the  will  of  the  legislature,  declared  in  its  statutes,  stands  in  opposi- 
tion to  ^at  of  the  people,  declared  in  the  Constitution,  the  judges  ought  to  be  gov- 
erned by  the  latter  rather  than  the  former.    *    »    »    . 

If,  then,  the  courts  of  justice  are  to  be  considered  as  the  bulwarlra  of  a  limited  con- 
stitution against  legislative  encroachments,  this  consideration  will  afford  a  strong 
argument  for  the  permanent  tenure  of  judicial  offices,  since  nothing  will  contribute 
so  much  as  this  to  that  independent  spirit  in  the  judges  which  must  be  essential  to 
the  faithfal  performance  of  so  arduous  a  duty.  This  mdependence  of  the  judges  is 
equally  requisite  to  guard  the  Constitution  and  the  rights  of  individuals  from  the 
effects  of  those  ill-humors  which  the  arts  of  designing  men  or  the  influence  of  particular 
conjunctures  sometimes  disseminate  among  the  people  themselves,  and  which, 
though  they  Bpeedily  give  place  to  better  information,  and  more  deliberate  reflection, 
have  a  tendency  in  the  meantime  to  occasion  dangerous  innovations  in  the  Govern- 
ment And  seriiRis  oppressions  of  the  minor  party  in  the  community. 

Human  language  could  not  be  more  explicit  than  this.  The 
Federalist  was,  as  we  all  know,  published  as  an  appeal  by  Madi- 
son, Hamilton,  and  Jay  to  the  American  people  for  the  adoption  of 
the  Constitution.    That  the  adoption  of  the  Constitution  by  the 
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« 

various  States  was  due  to  the  lucid  and  forcible  exposition  of  its 
principles  in  the  Federalist  has  been  universally  conceded.  It  follows 
that  when  the  Constitution  was  adopted,  it  was  adopted  with  explicit 
notification  that  the  courts  were  intended  to  have  the  power  to  declare 
statutes  unconstitutional. 

I  am  quite  at  a  loss  to  understand  the  state  of  mind  of  those  who 
talk  about  '* judicial  usurpation'^  in  passing  upon  the  constitutionality 
of  statutes.  It  would  clearly  have  been  judicial  breach  of  duty  if 
the  courts  had  failed  to  exercise  the  function  thus  clearly  imposed 
upon  them.^ 

Indeed,  the  duty  of  a  court  to  refuse  to  enforce  an  act  which 
violates  a  provision  of  the  Constitution  is  pefectly  obvious  when 
we  reflect  upon  the  nature  and  objects  of  constitutional  restrictions 
upon  legislative  authority. 

As  the  matter  was  forcibly  stated  by  Chief  Justice  Marshall  in  the 
great  epoch-making  case  of  Marbury  v.  Madison  (I  Cranch's  Repts., 
137-180):  , 

If  two  laws  conflict  with  each  other  the  coiirts  must  decide  on  the  operation  of  each. 
So,  if  a  law  be  in  opposition  to  the  Constitution;  if  both  the  law  and  the  Constitution 
apply  to  a  particular  case,  so  that  the  court  must  either  decide  that  case  conformably 
to  the  law,  disregarding  the  Constitution,  or  conformably  to  the  'Constitution,  disre- 
gardingthe  law,  the  court  must  determine  which  of  these  conflicting  rules  governs  the 
case.  This  is  of  the  very  essence  of  judicial  duty.  If,  then,  the  courts  are  to  regard 
the  Constitution,  and  the  Constitution  is  superior  to  any  ordinary  act  of  the  legislature, 
the  Constitution  and  not  such  ordinary  act,  must  govern  the  case  to  which  mey  both 
apply.  Those,  then,  who  controvert  the  principle  that  the  Constiution  is  to  be  con- 
sidered in  court  as  a  paramount  law  are  reduced  to  the  necessity  of  maintaining  that 
courts  must  close  their  eyes  on  the  Constitution  and  see  only  the  law.  This  doctrine 
would  subvert  the  very*  foundation  of  all  written  constitutions.  It  would  declare 
that  an  act  which,  according  to  the  principles  and  theo^  of  our  Government,  is  en- 
tirely void  is,  yet,  in  practice,  completely  obligatory.  It  would  dechire  that,  if  the 
legislature  shall  do  what  is  expreasly  forbidden,  such  act,  notwithstanding  the  express 
prohibition,  is  in  reality  effectual.  It  would  be  giving  to  the  legislature  a  practical 
and  real  omnipotence  with  the  same  breath  whicn  professes  to  restrict  their  powers 
within  narrow  limits.  It  is  prescribing  limits  and  declaring  that  these  limits  may  be 
passed  at  pleasure. 

So  unanswerable  was  the  logic  of  the  Chief  Justice's  opinion  that, 
although  it  was  really  but  an  obiter  dictum,  the  decision  of  the 
court  being  that  they  had  no  jurisdiction  of  the  particular  matter 
before  them,  bsing  an  application  for  an  original  writ  of  mandamus, 
not  in  aid  of  their  appellate  jurisdiction,  the  applicaton  for  the 
writ  being  discharged,  yet  it  became  the  foundation  stone  on  which 
was  built  up  the  vast  structure  of  constitutional  jurisprudence, 
State  and  nationaF,  in  this  country.  This  structure  has  stood  firm, 
from  that  day  to  this,  notwitstanding  the  assaults  of  would-be 
innovators  and  the  critisisms  of-academic  theorists. 

In  George  Ticknor  Curtis's  Constitutional  History  of  the  United 
States  (Vol.  I,  p.  593)  the  subject  is  very  forcibly  put  as  follows: 

To  witlj hold  from  the  citizen  a  right  to  be  heard  upon  the  question  which  in  our 
jurisprudence  is  called  the  constitutionality  of  a  law  when  that  law  is  supposed  to 
eovem  his  rights  or  prescribe  his  duties  would  be  as  unjust  as  it  would  be  to  deprive 
him  of  the  right  to  be  heard  upon  the  construction  of  the  law,  or  upon  any  other  legal 
question  that  arises  in  the  cause.  The  citizen  lives  under  the  protection,  and  is 
subject  to  the  requirements,  of  a  written  fundamental  law.    No  department  of  the 

1  The  cvidenco  on  this  si 
in  the  "Political  Science 
called  to  mv  attention  aft 
March,  1912,  Vol.  XXVII.,  No.  1). 
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national,  or  of  any  State  government,  can  lawfully  act  otherwise  tlian  according 
to  the  powers  conferred  or  the  restrictions  imposed  by  that  instrument.  If  a  citizen 
believe  himself  to  be  aggrieved  bjr  some  action  of  either  Government  which  he  sup- 
poses to  be  in  violation  of  the  Constitution,  and  his  complaint  admit  of  judicial  investi- 
gation, he  must  be  heard  upon  that  question,  and  it  must  be  adjudicated,  or  there  can 
be  no  administration  of  the  laws  worthy  of  the  name  of  justice. 

It  is  said  by  Mr.  Justice  Brewer  in  Muller  v.  Oregon  (208  U.  S.,  420) : 

Constitutional  questions,  it  is  true,  are  not  settled  by  even  a  consensus  of  present 
public  opinion,  for  it  is  the  peculiar  value  of  a  written  Constitution  that  it  places  in 
unchanging  form  limitations  upon  legislative  action,  and  thus  gives  a  permanence 
and  stability  to  popular  government  which  otherwise  would  be  lacking. 

The  most  serious  aspect  of  the  present  agitation  is  not  in  its  imme- 
diate results,  but  in  the  tendency  toward  ever  increasLo^  and  rapidly 
accelerating  demands  for  further  changes  in  the  direction  of  impair- 
ing the  integrity  and  the  independence  of  the  judiciary. 

It  is  said  that  the  recall  of  judges  if  put  into  the  constitution  of  a 
State  will  be  seldom  used,  and  the  experience  of  Oregon  is  cited  ds 
an  example. 

The  test  will  come,  horwever,  in  times  of  great  public  excitement, 
when  popular  resentment  is  aroused  against  the  enforcement  of  the 
law  affecting  some  class  of  the  community. 

Already  tnreats  have  been  made  to  invoke  the  recall  in  California 
to  rebuke  the  judges  for  enforcing  the  law.  What  would  have 
been  the  situation  during  the  recent  McNamara  trial  in  California 
if  judicial  recall  had  been  in  force  during  that  trial  ? 

The  McNamaras  were  on  trial,  it  wm  be  rem^nbered,  for  dyna- 
miting a  newspaper  office  in  Los  Angeles,  causing  the  death  of  sev- 
erad  workmen.  Intense  feeling  was  aroused  by  the  trial.  Great 
numbers  of  men  connected  wiui  labor  unions  insisted  and  most  of 
them  perhaps  honestly  believed  the  McNamaras  to  be  innocent  of 
the  alleged  crime  and  to  be  the  victims  of  an  unjust  and  malignant 
persecution  in  the  interest  of  the  capitalistic  classes.  The  McNa- 
maras ultimately  and  before  the  close  of  tlie  trial  confessed  their' 
guilt  and  thus  took  the  question  of  their  guilt  or  innocence  at  once 
and  forever  out  of  the  region  of  imcertainty. 

No  amount  of  testimony,  however  direct  and  positive,  and  how- 
ever convincing  to  a  jury,  could  possibly  have  made  the  guilt  of  the 
defendants  absolutely  clear  to  tneir  sympathizers  beyond  all  con- 
troversy, so  long  as  the  defendants  had  continued  to  protest  their 
innocence.  Suppose  they  had  not  confessed  their  guilt,  but  had 
been  convicted  and  sentenced,  can  we  doubt  that  there  would  have 
been  public  resentment  and  public  clamor  and  that  judicial  recall 
would  have  been  promptly  invoked  to  punish  the  ludge  who  pre- 
sided at  the  trial  ?  Confession  of  guilt  and  that  nlone.  has  vindi- 
cated the  prosecutor  and  the  judge. 

"The  appetite  grows  by  what  it  feeds  upon.'*  It  is  appalling  to 
think  of  tne  extremes  to  which  popular  majorities  under  the  ins  igar 
tion  of  inflammatory  harangues  by  eloquent  or  persuas^ive  orators 
may  be  driven. 

I'he  right  of  the  minority  to  be  protected  in  their  lives,  liberty, 
and  property  from  the  clamor  of  temporary  popular  majorities  is 
absolutely  essential  to  the  preservation  of  our  free  institutions. 

*'Half  the  wrong  conclusions  at  which  mankind  arrives  are  reached 
by  the  abuse  of  metaphors,"  is  a  remark  attributed  to  Lord  Pal- 
merston. 
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*'The  people  never  give  up  their  liberties  but  under  some  delusion,'' 
said  Burke  in  his  speech  at  the  county  meeting  of  Bucks.  i 

Misleading  catchwords  and  specious  phrases  are  a  cause  of  those 
delusions  under  which  people  are  unconsciously  led  to  give  up  their 
liberties.  The  abuse  of  sucn.  catchwords  and  specious  pm'ases  is  quite 
as  potent  a  cause  of  wrong  conclusions  as  the  abuse  of  metaphors. 

'^Let  the  people  rule;  back  to  the  people"  is  the  slogan.  Under 
the  influence  of  these  phrases  the  attack  is  made  upon  our  courts, 
which  have  heretofore  made  free  government  possible  and  which 
have  been  the  essential  safeguard  of  constitutional  liberty.  If  the 
independence  of  the  judiciary  can  be  destroyed  and  if  respect  for  the 
courts  and  the  law  can  be  undermined ,  then  can  the  clamor  of  the 
majority  be  substituted  for  the  rights  of  the  minority  and  popular 
government  bsised  upon  constitutional  limitations  is^  at  an  ena. 

The  misleading  eftect  of  catchwords  and  phrases  is  well  illustrated 
in  the  matter  of  presidential  primaries.  The  avowed  object  of  these 
primaries  was  to  get  rid  of  the  '* bosses"  and  to  enable  the  people  to 
express  their  choice  of  candidates  directly  and  without  the  interfer- 
ence of  costly  and  cumbersome  convention  machinery.  Yet  has  there 
ever  been  a  more  extraordinary  exhibition  of  the  squandering  of 
money  since  the  foundation  of  the  Republic  than  we  have  seen  in 
the  presidential  primaries  of  this  year  of  grace  1912,  in  the  endeavor 
to  let  the  people  rule?  What  chance,  let  us  ask,  would  Lincoln,  a 
a  poor  country  lawyer,  have  stood,  if  he  had  been  compelled  to  open 
headquarters,  to  publish  and  distribute  tons  upon  tons  of  campaign 
literature,  to  hire  special  trains,  to  pay  hotel  bills  for  himselr  and 
his  cohorts,  and  to  travel  thousands  of  miles  at  his  own  expense  or 
the  expense  of  bis  supporters  ?  The  cold  fact  is,  and  there  is  no  use 
in  blinldng  at  the  fact,  that  no  man  can  be  a  candidate  for  the  presi- 
dential nomination  to*day  who  is  not  either  a  man  of  independent 
fortune  or  a  man  who  has  supporters  ready  and  willing  to  furnish 
'  pecuniary  assistance.  It  is  no  exaggeration  to  say  that  money  has 
been  poured  out  like  water  in  this  campaign,  not  to  buy  votes,  but 
to  ennghten  the  voters  as  to  the  merits  and  demerits  of  the  candi- 
dates. And  all  this  before  the  national  conventions  have  been  held 
and  before  the  expenses  of  the  presidential  nominees  of  the  various 
parties  have  begun.  Who  would  have  financed  the  campaign 
expenses  of  the  country  lawyer,  Lincoln,  in  a  presidential  primarv, 
and  what  show  would  he  have  had  as  against  Seward  or  Chase)  1 
am  not  blind  to  the  defects  and  dangers  of  our  system  of  party  con- 
ventions as  heretofore  carried  on,  out  in  imdertaking  tne  radical 
changes  embodied  in  presidential  primaries  are  we  not  jumping 
from  the '* frying  pan  into  the  fire"  ? 

What  I  am  particularly  desirous  of  pointing  out  is  the  danger 
of  catch  words  and  phrases.  ''Back  to  the  people"  as  applied  to 
the  judiciary  by  recall  of  judges  and  recall  of  judicial  decisions 
means  "back  to  disorder  and  injustice"  and  death  to  constitutional 
liberty. 

Fortunately,  each  State  must  determine  for  itself  whether  or  not 
there  shall  be  a  recall  of  judges  or  a  recall  of  judicial  decisions  by 
popular  vote. 

Wild  vagaries  of  faddists  and  theorists  may  be  indulged  in  by 
one  or  more  of  our  States  without  breaking  down  the  safeguard^ 
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of  our  sister  States.  This  is  the  greatest  advantage  of  our  Federal 
form  of  government. 

I  appeal  to  you,  gentlemen,  as  you  go  forth  to  practice  law  in 
your  various  States,  that  you  do  what  in  you  lies  to  prevent  the 
spread  of  these  heresies  in  your  several  States. 

Remember  that  the  independence  of  the  judiciary  is  the  key- 
stone of  our  form  of  government — tliat  if  the  keystone  is  removed 
the  whole  structure  is  m  danger  of  disintegration  and  destruction. 

Remember  that  the  safeguards  of  the  Constitution  must  be  pre- 
served intact  and  the  right  and  duty  of  the  judiciary  to  protect 
and  enforce  the  Constitution  of  State  and  Nation  must  he  sedulously 
and  carefully  maintained,  or  the  day  will  surely  come  when  might 
shall  take  the  place  of  right  and  wlien  the  government  of  the  whole 
people  by  the  whole  people  and  for  the  whole  people  shall  be  sup- 
planted by  government  of  the  whole  people  bv  a  majority  of  the 
voters  for  a  majority  of  the  voters.  Then  will  government  of  law 
and  order  come  to  an  end. 

I  do  not  believe  that  that  day  will  ever  come.  I  am  a  strong 
believer  in  the  common  sense  of  the  common  people.  I  believe 
that  the  rash  experiments  of  those  of  our  States  who  have  adopted 
this  revolutionary  constitutional  change  in  their  judicial  system 
known  as  judicial  recall  will  not  be  foflowed  by  their  sister  States, 
and  that  these  States  themselves  will  come  to  see  the  error  of  their 
ways  and  will  change  back  to  the  safe  patlis  of  their  ancestors. 

William  B.  Hornblower. 
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RECALL  OF  JUDICIAL  DECISIONS. 


By  EzBA  RiPLET  Thayeb,  Dean  of  the  Law  School  of  Harvard  University, 

{From  Legal  Bibliography  of  March,  1913.] 


I  have  read  with  interest  Mr.  Chipman's  article*  in  the  last 
number  of  Legal  Bibliography  discussing  Prof.  Thayer's  address  on 
"The  origin  and  scope  of  the  American  doctrine  of  constitutional 
law  "  and  President  Koosevelt's  indorsement  of  that  address.*  I  am 
led  to  add  a  word  because  Mr.  Roosevelt's  approval  of  Mr.  Thayer's 
views  has  been  repeatedly  and  cordially  expressed  in  connection 
with  the  proposed  "  recall  of  judicial  decisions,"  and  some  persons 
may  therefore  have  supposed  that  Mr.  Thayer's  views  tend  to  sanction 
that  project.  I  think  the  error  of  such  an  impression  can  be  made 
plain. 

Mr.  Thayer's  subject  was  the  true  nature  and  limits  of  the  judicial 
power  to  pass  on  the  validity  of  legislation.  This  power,  he  said, 
was  "  a  purely  judicial  one,"  and  "  its  whole  scope  "  was  "  to  deter- 
mine, for  the  purpose  of  deciding  a  litigated  question  properly  sub- 
mitted to  the  court,  whether  a  particular  disputed  exercise  of  power 
was  forbidden  by  the  Constitution."  Unless  the  question  comes  be- 
fore the  court  in  this  way — and  often  it  may  not — the  legislative 
action  is  beyond  control.  And  even  when  the  question  is  properly 
before  the  court,  it  must  so — 

discharge  Its  office  as  not  to  deprive  another  department*  of  any  of  Its  proper 
power,  or  to  limit  It  In  the  proper  range  of  Its  discretion.  Not  merely,  then, 
do  these  questions,  when  presenting  themselves  In  the  courts  for  judicial  action, 
call  for  a  peculiarly  large  method  In  the  treatment  of  them,  but  especially  they 

*  For  reference  this  article  of  Mr.  Chipman  Is  appended  below. 

*The  addreftR  here  referred  to  was  delivered  In  1893  by  James  Bradley  Thayer,  Weld 
professor  of  law  In  Harvard  University,  before  the  congress  on  Jurisprudence  and  law 
reform  at  the  World's  Fair  in  Chicngo.  Of  this  address  Mr.  Roosevelt  has  written,  as 
follows : 

"  I  critldse  the  decisions  of  Judges  only  by  adopting  as  my  own  the  language  u^ed 
about  these  same  decisions  by  the  highest  .judsres  in  the  land,  by,  for  instance,  the  pres- 
ent Chief  Justice  of  the  United  States,  Mr.  Justice  White ;  •  •  •  or  by  private  dtl- 
sens,  like  James  Bradley  Thayer,  the  greatest  professor  of  law  that  Harvard  University 
ever  had.  •  •  •  It  was  he  (Mr.  Justice  Moody,  when  Attorney  General)  who  called 
mj'  attention  to  the  first  essay  In  Prof.  Thayer's  book  of  Le^al  Essays  on  *  The  origin  and 
scope  of  the  American  doctrine  of  constitutional  law.'  Nowhere  else  is  there  a  clearer 
statement,  both  of  the  advantage  of  conferring  upon  the  courts  the  power  that  they 
possess  under  our  system  and  also  of  the  further  fact  that  unless  that  power  is  wisely  exer- 
cised it  must  Inevitably  be  restrained.  •  •  •  I  wish  that  sincere  men  would  turn  to 
Mr.  Ransom's  book  on  this  subject,  Just  published  by  the  Scribners.  I  wish  that  they 
would  turn  to  the  legal  essays  of  Dean  Thayer,  the  great  dean  of  the  Harvard  Law 
School,  and  read  the  first  essay,  that  on  constitutional  law.  Let  them  study  what  Dean 
Thayer  therein  says,  and  what  he  quotes  from  Judicial  opinions  rendered  50  and  100 
years  ago  in  this  country,  as  to  the  extreme  unwisdom  of  the  use  and  abuse  of  this 
power  by  Judges  with  the  recklessness  characterizing  its  use  and  abuse  of  recent  years." 

Prof.  Thayer  was  not  dean  of  the  Harvard  Law  School,  but  that  position  is  now  occu- 
Pledby  his  son,  the  writer  of  this  article. 

[The  above  two  notes  are  by  the  editor.    Other  notes  are  b.v  the  author.] 
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require  an  allowance  to  be  made  by  the  judges  for  the  vast  and  not  definable 
range  of  legislative  power  and  choice,  for  that  wide  margin  of  con8ideration«» 
which  address  themselves  only  to  the  practical  Judgment  of  a  legislative  body. 
Within  that  margin,  as  among  all  these  legislative  considerations,  the  consti- 
tutional lawmakers  must  be  allowed  a  free  foot.  In  so  far  as  legislative  choice, 
ranging  here  unfettered,  may  select  one  form  of  acticm  or  another,  the  Judg»; 
must  not  interfere,  since  their  question  is  a  naked  judicial  one^ 

And  this  "  naked  judicial "  question  is  not  whether  the  court  Iw- 
lieves  the  law  in  question  to  be  constitutional,  but  whether  such  an 
opinion  in  the  legislature  was  rationally  permissible.  It  is  only  when 
the  court  ^can  answer  this  question  in  the  negative  that  it  is  justified 
in  declaring  the  statute  unconstitutional.  Much  of  Mr.  Thayer's 
address  is  devoted  to  showing  the  reality  of  this  distinction — ^the  dis- 
tinction observed  every  day  by  courts  in  reviewing  verdicts  of  juries. 
In  the  one  case,  no  less  than  in  the  other,  the  court  must  often  recog- 
nize that  other  views  than  its  own  may  reasonably  be  held ; 

that  having  regard  to  the  great,  complex,  ever-unfolding  exigencies  of  govern- 
ment, much  which  will  seem  unconstitutional  to  one  man  or  body  of  men  m^y 
reasonably  not  seem  so  to  another ;  that  the  Constitution  often  admits  of  dif- 
ferent interpretations;  that  there  is  often  a  range  of  choice  and  judgment: 
that  in  such  cases  the  Constitution  does  not  impose  upon  the  legislature  any  one 
specific  opinion,  but  leaves  open  this  range  of  choice ;  and  that  whatever  choice 
is  rational  is  constitutional.' 

The  oft-repeated  proposition  "  that  courts  will  never  declare  a 
statute  void  unless  the  nullity  and  invalidity  are  placed  beyond  rea- 
sonable doubt''  is  no  mere  cautionary  phrase  but  marks  a  difference 
of  capital  importance.  "  The  courts  are  revising  the  work  of  a  co- 
ordinate department,  and  must  not,  even  negatively,  undertake  to 
legislate.'' "    There  is  a — 

vital  and  absolutely  fundamental  distinction  between  the  legislative  and  tb<? 
judicial  question  in  cases  of  the  class  to  which  these  now  under  consideration 
belong.  Where  our  system  intrusts  a  general  subject  to  the  legislature,  nothing 
but  the  plainest  constitutional  pro\isions  of  restraint,  and  the  plainest  erron:. 
will  justify  a  court  in  disregarding  the  action  of  its  coordinate  legislative  de- 
partment— no  political  theories  as  to  the  nature  of  our  system  of  govemnieur 
will  suffice,  no  party  predilections,  no  fears  as  to  the  consequences  of  legislative 
action.  In  dealing  with  such  questions  the  judges  are,  indeed,  not  acting  as 
statesmen,  but  their  function  necessarily  requires  that  they  take  account  of 
the  purposes  of  statesmen  and  their  duties;  for  their  own  question  relatei^  to 
what  may  be  permissible  to  a  statesman  when  he  is  required  by  the  Ck)D8titutioii 
to  act,  and,  in  order  that  he  may  act,  to  interpret  the  Constitution  for  himself: 
it  Is  never,  in  such  cases,  merely  the  dry  question  of  what  the  judges  themselves 
may  think  that  the  Constitution  means.* 

Mr.  Thayer  was  profoundly  impressed  with  the  importance  of  thi? 
doctrine  and  the  danger  of  its  disregard  by  the  courts.  This  danger 
was  inherent  in  the  nature  of  things;  for  due  deference  to  the  legis- 
lature in  respect  of  enactments  honestly  regarded  by  the  court  as  botli 
vicious  and  unconstitutional  requires  a  fine  restraint  and  a  large  point 
of  view.  He  saw  more  clearly  than  some  others  whither  led  tne  road 
on  which  courts  had  already  entered  in  in^rpreting  "  liberty  "  ami 
"  property";  and  in  the  lignt  of  recent  experience  his  warnings  are 
impressive. 

This  leaves  to  our  courts  a  great  and  stately  jurisdiction.  It  will  only  imperil 
the  whole  of  it  if  it  is  sought  to  give  them  more.  They  must  not  step  into  the 
shoes  of  the  lawmaker. 

1  Thayer,  Legal  Essays,  ^.. 
«  Thayer,  Legal  Essays,  22. 
■  Thayer,  Legal  Essays,  29. 
*  Thayer,  Legal  Essays,  30n. 
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Under  no  iyatem  can  the  power  of  courts  go  far  to  save  a  people  front  ruin; 
our  chief  protection  lies  elsewhere. 

The  tendency  of  a  common  and  easy  resort  to  this  great  function,  now  lament- 
ably too  common,  is  to  dwarf  the  political  capacity  of  the  people,  and  to  deaden 
its  sense  of  moral  responsibility.    It  is  no  light  thing  to  do  that. 

What  can  be  done?  It  is  the  courts  that  can  do  most  to  cure  the  evil;  and 
the  opportunity  is  a  very  great  one.  Let  them  resolutely  adhere  to  first  princi- 
ples. Let  them  consider  how  narrow  is  the  function  which  the  constitutions 
have  conferred  on  them — the  office  merely  of  deciding  litigated  cases;  how  large. 
therefore,  is  the  duty  intrusted  to  others,  and  above  all  to  the  legislature.  It 
is  that  body  which  is  charged,  primarily,  with  the  duty  of  Judging  of  the  con- 
stitutionality of  its  work.  The  constitutions  generally  give  them  no  authority 
to  call  upon  a  court  for  advice ;  they  must  decide  for  themselves,  and  the  courts 
may  never  be  able  to  say  a  word.  Such  a  body,  charged  in  ever>'  State  with 
almost  all  the  legislative  power  of  the  people,  is  entitled  to  the  most  entire  and 
real  respect;  is  entitled,  as  among  all  rationally  permissible  opinions  as  to  what 
the  Constitution  allows,  to  its  own  choice.  Courts,  as  has  often  been  said,  are 
not  to  think  of  the  legislators,  but  of  the  legislature — the  great,  continuous  body 
itself,  abstracted  from  all  the  transitory  individuals  who  may  happen  to  hold 
its  power.  It  is  this  majestic  representative  of  the  people  whose  action  is  in 
question,  a  coordinate  department  of  the  Government,  charged  with  the  greatest 
functions,  and  invested,  in  contemplation  of  law,  with  whatsoever  wisdom, 
virtue,  and  knowledge  the  exercise  of  such  functions  requires. 

To  set  aside  the  acts  of  such  a  body,  representing  in  Its  own  field,  which  is 
the  very  highest  of  all,  the  ultimate  sovereign,  should  be  a  solemn,  unusual,  and 
painful  act  Something  is  wrong  when  it  can  ever  be  other  than  that.  And 
if  it  be  true  that  the  holders  of  legislative  power  are  careless  or  evil,  yet  the 
constitutional  duty  of  the  court  remains  untouched ;  it  can  not  rightly  attempt 
to  protect  the  people  by  undertaking  a  function  not  Its  own.  On  the  other  hand, 
by  adhering  rigidly  to  its  own  duty  the  court  will  help,  as  nothing  else  can. 
to  fix  the  spot  where  responsibility  lies,  and  to  bring  down  on  that  precise 
locality  the  thunderbolt  of  popular  condemnation.  The  Judiciary,  to-day.  In 
dealing  with  the  acts  of  their  coordinate  legislators,  owe  to  the  country  no 
greater  or  clearer  duty  than  that  of  keeping  their  hands  off  these  acts  where- 
ever  it  Is  possible  to  do  It* 

Some  courts  have  not  regarded  these  warnings,  and  in  their  mouths 
the  rule  that  legislation  should  not  be  set  aside  unless  its  unconstitu- 
tionality was  clear  beyond  a  reasonable  doubt  has  "  become  a  mere 
courteous  and  smoothly  transmitted  platitude."  These  courts  have 
done  their  duty  as  they  saw  it ;  but  they  have  none  the  less  erred  in 
fundamental  conceptions  of  constitutional  law,  and  "  in  the  milder 
method  of  usurpation  of  power  by  decisions  have  encroached  upon  the 
field  of  legislation."  *  Such  things  as  Mr.  Koosevelt's  proposal  and 
the  state  of  public  feelings  from  which  it  sprung  are  the  precise  evils 
against  which  Mr.  Thayer's  warnings  were  directed.  And  they  have 
followed  as  the  night  the  day  upon  the  court's  failure  to  recognize 
the  scope  of  legislative  power. 

Amon^  the  evils  which  such  judicial  action  brings  in  its  train 
is  suspicion  of  other  decisions  involving  no  such  error  and  needless 
attacks  on  our  constitutional  system  to  secure  ends  attainable  by 
means  now  at  hand.  These  are  to  be  expected  from  ardent  reformers 
distinguished  for  courage  and  acuteness  rather  than  sanity  or  pa- 
tience, whose  lack  of  training  in  the  law  leaves  them  unaware  of  the 
flexibility  and  scope  of  our  existing  constitutional  machinery. 

The  plan  for  the  "  recall  of  judicial  decisions  "  has  been  much  dis- 
cused  and  misunderstood.  Its  scope  has  not  always  been  clear  and 
may  have  been  somewhat  wider  at  the  outset  than  afterwards.  But 
in  time,  with  Mr.  Roosevelt's  indorsement,  it  took  the  shape  of  a 

iThaver.  Legal  Essays,  .^2-.S.^,  .lO,  4 In. 
>  McCarthy,  The  Wisconsin  Idea,  207. 
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proposed  amendment  to  the  "  due-process  "  clause  of  State  consti- 
tutions, providing  that  under  certain  conditions  a  statute  which  the 
court  has  held  to  contravene  this  clause  may  nevertheless  st^md  if 
approved  by  popular  vote.*  In  this  form  its  novelty  and  injurious 
tendencies  are  not  more  conspicuous  than  its  feebleness  and  inaptness. 
The  power  ostensibly  given  to  the  voters  to  do  what  the  court  regaixk 
as  a  deprivation  of  liberty  or  property  without  due  process  of  law 
would  be  illusory;  for  the  fourteenth  amendment  is  expressly  ex- 
cluded from  the  project.  And  so,  whether  the  "  due-process  "  clause 
of  the  State  constitution  is  amended  in  Mr.  Roosevelt's  way  or  in 
the  ordinary  way,  or  is  repealed  altogether,  the  unqualified  prohi- 
bition against  taking  liberty  or  property  without  due  procesB  of 
law  remains  in  force  against  both  legislature  and  voters  just  as  before. 
And  the  fourteenth  amendment  gives  thp  court  the  same  power  and 
duty  as  before  to  render  the  objectionable  decision.  The  whole  pro- 
ject is  thus  reduced  to  a  roundabout  attempt  to  obtain  a  review  of  the 
decision  in  Washington,  preceded  by  a  popular  demonstration  against 
the  court. 

These  features  of  the  proposal  make  its  local  and  temporary  char- 
acter prety  plain.  One  of  its  ablest  advocates  has  described  it  as 
"  a  good  weapon  with  which  to  stay  the  proposed  recall  of  judges."' 
Another  might  see  in  it  a  club  to  brandish  before  a  particular 
tribunal.  Such  ends  it  may  serve  for  the  moment,  but  its  tendencies 
for  the  future  make  it  an  ugly  weapon  to  use ;  and  they  are  precisely 
the  tendencies  against  which  Mr.  Thayer's  argument  is  directed. 

This  may  be  brought  out  by  supposing  that  the  proposed  clause 
permitting  the  rehabilitation  of  legislation  by  popular  vote  after 
an  adverse  decision  of  the  court  were  attached  to  the  fourteenth 
amendment,  where  it  would  mean  something.  Lagically  and  inevi- 
tably Mr.  Roosevelt's  proposal  leads  to  this,  whatever  may  have 
been  its  original  purpose.  Or  suppose  the  business  of  protectinjz 
life,  liberty,  and  property  be  intrusted  to  the  States  as  of  old,  the 
fourteenth  amendment  repealed,  and  the  referendum  provision  added 
to  the  "  due-process  "  clause  in  the  State  constitution. 

The  merit  of  this  plan  as  against  the  present  method  of  constitu- 
tional amendment  is  a  question  which  should  not  be  confused  by 
clamor  about  matters  beside  the  point — such  as  the  injustice  of  allow- 
ing a  writ  of  error  to  the  Supreme  Court  of  the  United  States  when 
the  law  is  sustained  and  denying  it  when  the  law  is  overthrown — or 
difficulties  unduly  clogging  constutional  amendment  in  some  States— 
or  the  supremacy  of  the  popular  will.  The  lack  of  a  proper  appeal 
to  Washington  is  due  to  a  defect  in  the  judiciary  act,  which  may  he 
remedied  by  a  mere  amendment  of  that  act.  If  the  procedure  for 
amending  the  constitution  is  too  slow  or  cumbrous  m  any  State, 
all  that  is  needed  is  to  make  it  less  so.  The  machinery  differs  widely 
in  different  States,  and  the  right  amount  of  deliberation  to  require 
before  a  change  is  permitted  would  be  just  as  real  a  question  under 
Mr.  Roosevelt's  plan  as  it  is  now.  And  as  to  the  popular  will,  it  i> 
plain  enough  that  when  constitutional  limitations,  whether  rightly 
construed  or  wrongly,  prevent  wise  legislation  which  the  community 
demands  those  limitations  must  give  way.     The  question  is  why  thi? 

^  Ransom,  Majority  Rule  and  The  Judiciary,  llfi. 
>  A.  M.  Kales,  7  111.  Law  Rev..  168. 
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result  should  not  be  brought  about  by  constitutional  amendment  in 
the  regular  way;  and  it  is  not  hard  to  see  that  the  demand  for 
some  other  method  is  based  on  hostility  to  the  very  conception  of 
judicial  control  over  legislation. 

Constitutional  amendments  in  various  forms  will  meet  the  diffi- 
culty. In  the  case  of  a  workmen's  compensation  act,  for  example, 
such  legislation,  described  in  general  terms,  may  be  specifically 
authorized  by  an  amendment  to  the  "  due  process  clause.  Or  the 
disadvantages  of  such  piecemeal  amendment  may  be  met,  as  Dean 
Ballantine  has  proposed,^  by  a  broader  declaration  that  the  legisla- 
ture may  declare  any  business  public  and  subject  it  to  any  regulations 
which  do  not  preclude  a  reasonable  return  on  the  investment.  Or 
the  "  due  process  "  clause  may  even  be  repealed  altogether  as  to  leg- 
islative action  and  the  citizen  left  to  such  constitutional  safeguards  as 
remain.  'WTxichever  be  the  form,  no  change  is  made  in  the  system. 
The  legislature  still  has  absolute  power  within  the  range  of  permissi- 
ble interpretation,  and  whether  this  limit  has  been  overstepped  is  a 
question  for  the  court. 

Under  the  proposed  system,  on  the  contrary,  the  form  of  a  consti- 
tutional limitation  remains,  but  it  is  binding  only  to  such  an  extent 
and  in  favor  of  such  persons  as  the  majority  of  voters  may  choose. 
The  citizen  thus  has  no  rights  which  the  legislature  and  the  majority 
acting  toother  are  bound  to  respect. 

In  considering  the  merits  of  tnis  project,  an  important  feature  of 
our  present  system  must  not  be  forgotten.    As  Mr.  Thayer  puts  it : 

Great  and,  Indeed,  inestimable  as  are  the  advantages  in  a  popular  govern- 
ment of  this  conservative  influence — the  power  of  the  judiciary  to  disregard 
nncoQstitutional  legislation — it  should  be  remembered  that  the  exercise  of  it, 
even  when  unavoidable,  is  always  attended  with  a  serious  evil,  namely,  that  the 
correction  of  legislative  mistakes  comes  from  the  outside.  Our  doctrine  of  con- 
stitutional law  has  had  a  tendency  to  drive  out  questions  of  justice  and  right, 
«nd  to  fill  the  mind  of  legislators  with  thoughts  of  mere  legality — of  what  the 
Constitution  allows.  And  moreover,  even  in  the  matter  of  legality,  they  have 
felt  little  responsibility;  if  we  are  wrong,  they  say,  the  courts  will  correct  it. 
Meantime  they  and  the  people  whom  they  represent,  not  being  thrown  back  on 
themselves,  on  the  responsible  exercise  of  their  own  prudence,  moral  sense,  and 
honor,  lose  much  of  what  is  best  in  the  political  experience  of  any  nation ;  and 
they  are  belittled  as  well  as  demoralized.' 

Here  is  a  real  evil  of  our  present  system,  outweighed  nevertheless 
by  its  advantages.  The  "  recall  of  judicial  decisions  "  preserves  and 
increases  the  evil,  and  throws  away  the  advantages.  The  sense  of 
responsibility  in  the  legislature  is  still  further  diminished.  Not 
merely  is  it  tempted  to  shift  to  the  court  the  question  of  constitution- 
ality, but  it  is  given  the  further  relief  of  an  appeal  to  the  electorate 
as  well.  It  might  well  "  come  about  that  laws  would  be  passed  simply 
for  the  purpose  of  having  them  declared  unconstitutional,  and  then 
by  a  popular  vote  overturning  the  decision  of  the  court." '  So  pro- 
found a  distrust  of  the  le^slature  is  involved  in  the  project  that  its 
supporters  urge  as  an  objection  to  the  proposed  New  York  amend- 
ment authorizing  a  workmen's  compensation  act  that  it  may  give  the 
legislature  too  much  'power — in  other  words,  that  the  legislature 
should  not  be  trusted  to  go  a  step  beyond  the  "  due  process  "  clause 

1 19  Case  and  Comment,  229. 
•Thayer,  Legal   Essays,  40n.,  .'{8-39. 
•  Boe,  Our  Judicial  Oligarchy,  219. 
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as  applied  by  the  courts  of  appeals  in  the  Ives  ease  withont  a  referen- 
dum on  the  details  of  the  act.  If  our  constitutional  system  is  to  be 
made  over  on  the  theory  that  even  this  meed  of  confidence  is  to  be 
denied  to  our  legislatures,  they  will  indeed  be  ^  belittled  as  weU  as 
demoralized." 

The  function  of  the  court  is  reduced  to  a  preliminary  step  in  a  ref- 
erendum, which  is  postponed  until  it  shall  appear  by  the  court's  de- 
cision that  somebody's  constitutional  rights  have  been  violated. 
AVTien  the  court  has  declared  that  a  litigant  has  rights,  the  voters  are 
to  decide  whether  his  rights^  (and  those  of  others  in  like  case)  shall 
be  respected.  The  systematic  and  consistent  development  of  constitu- 
tional principles  is  left  to  the  voters  at  the  polls,  but  the  court  is  to 
help  them,  performing  its  subordinate  and  advisory  function  in  the 
apprehension  of  popular  reversal  and  with  a  body  of  precedent 
made  up  of  its  own  former  decisions  and  the  reversals  thereof  at  the 
polls  on  appeal.  A  judicial  decision  on  a  point  of  private  right  is 
made  the  starting  point  of  the  referendum,  and  the  courts  rewaSl  for 
putting  principle  above  popularity  is  a  popular  nullification  of  its 
decree.  Such  a  measure  is  aptly  contrived  to  strike  at  the  dignity  and 
independence  of  the  judiciary. 

The  more  violent,  but  more  straightforward,  method  of  abolish- 
ing altogether  the  court's  control  over  legislation  has  healthier  fea- 
tures. Such  a  step  would  be  lamentable  enough,  but  it  would  still 
leave  an  honest  and  rational  system.  It  is  the  system  which  exists 
in  England  to-day,  unsatisfactory  as  her  colonists  in  Australia  seem 
to  have  found  it.^  The  Constitution  would  stand  only  as  a  declara- 
tion of  principles  addressed  to  the  legislative  conscience.  The  source 
of  ultimate  authority  and  the  responsibility  going  with  it  would  be 
clear.  There  would  be  no  show  of  constitutional  safeguards,  gen- 
eral in  terms  and  ostensibly  enforced  by  the  courts,  but  really  mean- 
ing one  thing  for  A  and  another  for  B,  at  the  pleasure  of  the  voters. 
At  least  there  would  be  no  attack  on  the  conception  of  government  by 
law. 

It  is  not  likeljr  that  the  proposal  could  be  adopted  as  to  one  part 
of  the  Constitution  without  its  ultimate  extension  to  others.  This 
is  not  admitted  by  its  supporters,  from  whom  it  comes  in  mild,  if 
questionable  shape,®  but  the  conception  of  a  constitutional  system  in 
which  the  validity  of  legislation  is  to  be  determined  by  the  court  as 
to  one  part  and  by  popular  vote  as  to  another  does  not  suggest  wr- 
manency.    Certainly  the  "  police  power  "  could  not  be  made  the  line 

^  We  are  sometimes  told  that  the  project  "  has  nothing  to  do  with  the  *  decision '  or 
judgment  In  any  snit."  (Ransom,  Majority  Rule  and  the  Judiciary,  118.)  If  this  Is  so, 
then  a  popular  vote  rehabilitating  the  workmen's  compensation  act  after  the  decision  of 
the  New  York  Court  of  Appeals  In  the  Ives  case  would  have  conferred  the  benefits  of  tbe 
act  on  all  other  injured  workmen  and  left  Ives  alone  without  them.  The  Justice  of  such 
a  result  is  not  anna  rent. 

*  The  High  Court  of  Australia  continues  to  pass  on  the  question  whether  an  act  **  is  a 
valid  exercise  of  the  legislative  powers  of  the  Commonwealth  Parliament,"  and  to  treat 
as  invalid  legislation  *'  not  authorized  by  the  constitution  "  (R.  v,  Barger,  6  Com.  Law 
Rep.,  41,  68,  81),  following  decisions  of  our  own  courts,  and  seemingly  unaffected  by  the 
rather  unintelligible  opinion  of  the  Privy  Council  In  Webb  v.  Outrim  (1907),  A.  C.  81. 

*  Advocates  of  the  project  have  repeatedly  insisted  that  it  had  no  application  to  **  spe- 
cific clauses  "  of  the  Constitution,  and  that,  for  this  reason,  fears  oi  legislation  givliDg 
A's  property  to  B  without  compensation — achieving  social  Justice,  perhaps,  at  the  ex- 
pense of  the  unduly  rich  by  turning  his  private  domain  into  a  public  playgroond — ^wen 
groundless.  But  such  conservatism  seems  to  be  already  out  of  date  in  Massacfausettis 
where  gentlemen  of  prominence  are  advocating  a  measure  (house  bill  No.  1243)  authoriz- 
ing a  '^recall  of  Jumdal  decisions  "  In  all  cases  when  a  **  law  otherwise  duly  enacted  by 
the  legislative  authority  of  the  Commonwealth  shall  be  held  by  the  supreme  judicial  court 
to  be  In  violation  of  the  constitution. " 
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of  division^  as  some  seem  to  have  thought.  This  is  merely  to  take 
refuge  in  the  vagueness  and  error  which  surround  that  phrase,  as  if 
it  imported  some  mysterious  higher  power  not  subject  to  constitu- 
tional restriction.    As  Mr.  Thayer  has  said: 

DiscussioDs  of  what  is  called  the  "police  power"  are  often  unlnstnictive 
from  a  lack  of  discrimination.  It  is  common  to  recognize  that  the  subject  is 
hardly  susceptible  of  definition,  but  very  often,  indeed,  it  is  not  perceived  that 
the  real  question  in  hand  is  that  grave,  difficult,  and  fundamental  matter — Whnt 
are  the  limits  of  legislative  power  in  general?  In  talking  of  the  **  police  power  " 
sometimes  the  question  relates  to  the  limits  of  a  power  admitted  and  fairly 
well  known,  as  that  of  taxation  or  eminent  domain ;  sometimes  to  the  line  be- 
tween the  local  legislative  power  of  the  States  and  the  Federal  legislative 
power ;  sometimes  to  legislation  as  settling  the  details  of  municipal  affairs  and 
local  arrangements  for  the  promotion  of  good  order,  health,  comfort,  and  con- 
venience; sometimes  to  that  special  form  of  legislative  action  which  applies  the 
maxim  oif  sio  utere  tuo  ut  alienum  non  Iwdas,  adjusts  and  accommodates  inter- 
ests that  may  conflict,  and  fixes  specific  limits  for  each.  But  often  the  discus 
sion  turns  upon  the  true  limits  and  scope  of  legislative  power  in  general — in 
whatever  way  it  may  seek  to  promote  the  general  welfare.* 

A  boundary  line  incapable  of  definition  would  seem  to  lack  the 
feature  which  makes  it  a  boundary  line.  But  since  "  that  vast,  un- 
classified residue  of  legislative  authority  which  is  called,  not  always 
intelligently,  the  '  police  power,' ''  is,  like  all  other  legislative  power, 
subject  to  the  restraints  of  the  Constitution,  the  proposal,  rightly 
understood,  must  be  to  attach  the  proposed  referendum  to  some  spe- 
cific consitutional  limitation.  If  it  is  to  be  attached  to  the  limitation 
which  chafes  the  j)ublic  will  to-dav,  it  will  naturally  be  extended  to 
that  which  chafes  it  to-morrow.    As  Mr.  Root  has  finely  said : 

We  must  choose  between  having  prescribed  rules  of  right  conduct,  binding 
In  every  case  so  long  as  they  exist,  even  though  there  may  be  occasional  Incon- 
venience through  their  restraint  upon  our  freedom  of  action,  and  having  no 
rules  at  aU  to  prevent  us  from  doing  in  every  case  whatever  we  wish  to  do 
at  the  time.  We  can  not  maintain  one  system  in  part  and  the  other  system 
in  part  The  gulf  between  the  two  systems  is  not  narrowed,  but  greatly 
widened,  by  the  proposal  to  dispense  with  the  action  of  a  representative  legis- 
lature and  to  substitute  direct  popular  action  at  the  polls.  A  sovereign  people 
which  declares  that  all  men  have  certain  inalienable  rights,  and  imposes  upon 
itself  the  great  Impersonal  rules  of  conduct  deemed  necessary  for  the  preser- 
vation of  those  rights,  and  at  the  same  time  declares  that  it  will  disregard  those 
rules  whenever  in  any  particular  case  It  is  the  wish  of  a  majority  of  its  voters 
to  do  80,  establishes  as  complete  a  contradiction  to  the  fundamental  principles 
of  our  Government  as  it  is  possible  to  conceive.  It  abandons  absolutely  the 
conception  of  a  justice  which  Is  above  majorities^  of  a  right  in  the  weak  which 
the  strong  are  bound  to  respect.  It  denies  the  vital  truth  taught  by  religion 
and  realized  in  the  hard  experience  of  mankind,  and  which  has  inspired  every 
constitution  America  has  produced  and  every  great  declaration  for  human  free- 
dom since  Magna  Charta — the  truth  that  human  nature  needs  to  distrust  its 
own  impulses  and  passions  and  to  establish  for  its  own  control  the  restraining 
and  guiding  influence  of  declared  principles  of  action. 

Ezra  Ripley  Thayer. 


^Thayer,  Legal  Essays,  27n. 


Appendix. 

THE  VETO  POWEB  OF  JTTDGBSb 

[By  F.  E.  Ghipman.] 

* 

[From  Legal  Bibliography  of  October,  1912.] 

How  did  our  American  doctrine,  which  allows  to  the  judiciary  the  power  to 
declare  legislative  acts  unconstitutional  and  to  treat  them  as  null,  come  about, 
and  what  is  the  true  scope  of  it? 

This  is  the  first  paragraph  of  Prof.  Thayer's  essay  on  the  "  Origin 
and  scope  of  the  American  doctrine  of  constitutional  law." 

Mr.  Roosevelt  has  recently  published  an  editorial  in  the  Outlook 
(Aug.  31,  1912)  entitled  "The  judges,  the  lawyers,  and  the  people." 
The  theme  of  his  editorial  is  the  danger  of  the  nonpartisan  nomina- 
tion of  judges.  He  expresses  a  hope  that  in  New  York  the  Progres- 
sives "  will  nominate  the  very  highest  type  of  man  for  judge,"  and 
that  such  nominee  will  "  stand  whole-heartedly  for  every  feature  of 
the  Progressive  platform  as  enunciated  in  Chicago."  lie  refers,  of 
course,  to  what  is  popularly  known  as  the  "recall  of  judicial  deci- 
sions," or,  as  he  expresses  it,  "  the  right  of  the  people  to  determine  for 
themselves  whether  the  judges  properly  represent  them  in  deciding 
a  certain  class  of  constitutional  questions."  His  position  appears  to 
be  that  the  New  York  Court  of  Appeals,  in  declaring  the  workmen's 
compensation   act  unconstitutional,   dealt  with  a  question  "in  no 

i)roper  sense  of  the  word  judicial,    but  exercised  "the  very  highest 
egislative  power — that  of  the  final  decision  as  to  whether  the  law 
can  exist  at  all." 

There  was  a  time  when  this  veto  power  was  used  with  such  wise  caution 
as  to  avoid  raising  the  issue  of  how  to  deal  with  the  power  when  it  was  abused, 
but  during  the  last  few  decades  it  has  been  used  with  a  recli^lessness  which  has 
completely  changed  the  whole  bearing  of  the  question.  (Outlook,  vol.  101, 
p.  1005.) 

In  the  course  of  his  editorial  Mr.  Roosevelt  refers  to  legal  essays 
by  Prof.  Thayer  in  the  following  words : 

I  wish  that  they  would  turn  to  the  legal  essays  of  Dean  Thayer,  the  great 
dean  of  the  Harvard  Law  School,  and  read  the  first  essay — that  on  constitu- 
tional law.  Ijet  them  study  what  Dean  Thayer  therein  says,  and  what  he 
quotes  from  judicial  opinions  rendered  50  and  100  years  ago  in  this  country, 
as  to  the  extreme  unwisdom  of  the  use  and  abuse  of  this  power  by  judges  wiUi 
the  recklessness  characterizing  its  use  and  abuse  of  recent  years. 

Prof.  Thayerfe  essay  was  first  read  as  a  paper  before  the  Congress 
on  Jurisprudence  and  Law  Reform,  on  August.9,  1893,  at  its  meeting 
at  the  World's  Fair  in  Chicago.  At  that  time  the  recall  of  judicial 
decisions  was  not  even  a  mooted  question.  The  scope  of  the  judicial 
power  in  passing  on  the  constitutionality  of  legislation  was  a  questicm 
10 
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which  he  deemed  of  peculiar  importance,  and  he  discussed  it  further 
in  his  biographical  sketch  of  Chief  Justice  Marshall  (John  Marshall, 
Riverside  Biographical  Series;  Houghton,  Mifflin  &  Co.,  1901). 

This  power,  at  first  strenuously  denied,  at  last  was  everywhere 
established,  but  the  courts  i^egarded  it  as  a  judicial  one.  They  held 
that  the  legislature  had  only  delegated  and  limited  authority  under 
the  Constitution;  that  these  restrictions  were  so  much  law,  and  to 
be  operative  they  were  to  be  interpreted  by  the  court. 

There  is  no  doubt  but  that  Prof.  Thaver  foresaw  the  criticism  that 
the  courts  are  now  subjected  to.  He  undoubtedly  felt  that  a  reform 
must  come  about.  We  doubt,  however,  that  if  the  idea  of  a  recall  of 
judicial  decisions  had  been  suggested  to  him  he  would  have  con- 
sidered it,  and  we  are  quite  sure  he  would  have  seriously  objected  to 
having  his  writings  used  in  support  of  such  a  position.  On  the  other 
hand,  he  would  undoubtedly  have  approved  of  the  action  of*  the 
American  Bar  Association  in  repudiating  the  idea,  and  would  have 
heartily  subscribed  to  the  words  of  its  committee : 

The  breaking  down  of  constitutional  safeguards  does  not  come  by  open  attack 
ui)on  free  institutions,  but  under  the  guise  of  the  popular  will.  Such  encroach- 
ments of  power  in  the  assumed  interests  of  popular  reform  are  the  most 
subtle  and  dangerous  of  all.  Do  not  let  the  courts  become  the  subject  of  attack 
by  every  disappointed  litigant,  envious  lawyer,  or  domineering  political  boss. 

We  believe  that  the  courts  have  not  sought  to  interfere  with  legis- 
lation, but  have  been  forced  to  do  so.  The  fault  lies  with  the  people, 
the  American  sovereigns,  not  the  courts.  The  people,  by  their  legis- 
lative representatives,  are  to  blame. 

The  people,  all  this  wfhile,  become  careless  as  to  whom  they  send  to  the 
legislature;  too  often  they  cheerfully  vote  for  men  whom  they  would  not  trust 
with  an  imiwrtant  private  affair,  and  when  these  unfit  persons  are  found  to 
pass  foolish  and  bad  laws,  and  the  courts  slip  in  and  disregard  them,  the 
people  are  glad  that  these  few  wiser  gentlemen  on  the  bench  are  so  ready  to 
protect  them  against  their  more  immediate  representatives.  (Thayer's 
Marshall.) 

To  illustrate  by  an  extreme  case.  Recently  an  act  was  passed  ref- 
lating the  operation  of  motor  vehicles  on  public  streets.  One  section 
of  the  act,  as  published  in  the  official  edition  of  the  session  laws  of  the 
State,  concluded  with  the  following  paragraph: 

Nothing  in  this  section  shall  be  construed  as  in  any  way  preventing,  obstruct- 
ing, impeding,  embarrassing,  or  in  any  other  manner  or  form  infringing  upon  the 
prerogative  of  any  political  chaCfeur  to  run  an  automobilious  band  wagon  at 
any  rate  he  sees  fit  compatible  with  the  safety  of  the  occupants  thereof: 
Provided,  however,  That  not  less  than  10  or  more  than  20  ropes  be  allowed 
at  all  times  to  trail  behind  this  vehicle  when  in  motion,  in  order  to  permit 
those  who  have  been  so  fortunate  as  to  escape  with  their  political  lives  an  oppor- 
tunity to  be  dragged  to  death :  And  provided  further.  That  whenever  a  mangled 
and  bleeding  political  corpse  implores  for  mercy,  the  driver  of  the  vehicle  shall, 
In  accordance  with  the  provisions  of  this  bill,  "  throw  out  the  life  line.'' 

Undoubtedly  Prof.  Thayer  would,  in  the  main,  have  agreed  that 
the  people,  not  the  courts,  are  to  blame.  He  concludes  his  essay, 
which  Mr.  Roosevelt  cites  as  an  authority  in  support  of  his  position, 
by  saying  that  he  has — 

no  doubt  our  doctrine  of  constitutional  law  has  had  a  tendency  to  drive  out 
questions  of  justice  and  right,  and  to  fill  the  mind  of  legislators  with  thoughts 
of  mere  legality,  of  what  the  Constitution  allows.  And,  moreover,  even  in  the 
matter  of  legality,  they  have  felt  little  responsibility;  If  we  are  wrong,  they 
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say,  the  courts  will  correct  it  Meanwhile  they  and  the  people  whom  they 
represent,  not  being  thrown  back  on  themselves,  on  the  responsible  exercise 
of  their  own  prudence,  moral  sense,  and  honor,  lose  much  of  what  is  best  in 
the  i3olitieal  experience  of  any  nation ;  and  they  are  belittled,  as  well  as 
demoralized.  If  what  I  have  been  saying  is  true,  the  safe  and  permanent 
road  toward  reform  is  that  of  impressing  upon  our  people  a  far  stronger  sense 
than  they  have  of  the  great  range  of  possible  mischief  that  our  system  leaves 
open,  and  must  leave  open  to  the  legislatures,  and  of  the  clear  limits  of  Judicial 
power;  so  that  responsibility  may  be  brought  sharply  home  where  it  belongs. 

We  believe  that  the  judiciary,  for  whom  we  have  the  greatest 
respect  and  admiration,  seek  wherever  possible  to  avoid  passing  upon 
these  questions.  They  realize  that  no  questions,  to  use  the  language 
of  Chief  Justice  Marshall,  "  can  be  brought  before  a  judicial  tribunal 
of  greater  delicacy  than  those  which  involve  the  constitutionality 
of  legislative  acts.  If  they  become  indispensably  necessary  to  the 
cases  the  court  must  meet  and  decide  them;  but  if  the  case  may  be 
determined  on  other  grounds,  a  just  respect  for  the  legislature  re- 
quires that  the  obligation  of  its  laws  should  not  be  unnecessarily  and 
wantonly  assailed." 

F.  E.  Chipman. 
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THE  MINIMUM  WAGE 


With  particular  reference  to  the  Legislative  Minimum 
Wage  under  the  Minnesota  Statute  of  1913. 


By  ROME  G.  BROWN, 
Minneapolis,  Minn. 

Scope  of  this  Discussion. 

The  enactment  of  a  minimum  wage  statute  in  Minnesota 
makes  necessary  a  present  and  local  discussion  of  the  minimum 
wage  question.  Such  legislation  necessarily  affects  the  inter- 
est of  all  employers  and  of  all  employes,  which  two  classes  com- 
prise substantially  the  entire  citizenship.  Before  its  attempt- 
ed application  as  a  legislative  measure  in  this  state,  local  inter- 
est in  the  question  was  naturally  confined  to  those  who  hap- 
pened to  interest  themselves  in  its  study  as  a  doctrine  discussed 
by  students  of  ethics,  economics  and  history.  As  is  true  in 
the  case  of  most  reform  measures,  its  advocates  have  been  most 
active,  and,  for  the  reason  that  it  has  been  put  forward  as  a 
social  welfare  measure,  most  persuamve.  Whether  it  be,  in 
fact,  expedient,  from  either  an  economic  or  legal  viewpoint,  it 
is  safe  to  say  that  its  enactment  in  Minnesota,  particularly  in 
the  form  of  the  Act  of  1913,  was  not  due  to  any  well-considered 
or  deliberate  judgment  of  the  legislature  nor  of  any  considera- 
ble number  of  its  members,  and  furthermore  that  it  was  not 
demanded  by  any  stress  of  public  opinion  founded  on  prevalent 
conviction  resulting  from  any  general,  deliberate  consideration 
or  study  of  the  merits  or  demerits  of  a  l^slative  minimum 
wage  The  general  mass  of  citizens  of  the  state  first  knew  of 
the  enactment, — and  even  learned  for  the  first  time  that  there 
was  a  minimum  wage  doctrine,  or  at  least  a  doctrine  of  a  leg- 
islative minimum  wage, — ^when,  after  the  1913  session,  they 
discovered  the  present  statute  among  those  which  had  been 
passed  by  the  legislature. 


The  Minimum  Wage  Commission  authorized  by  that  statute 
has  been  organized^  and  it  is  proposing  to  establish  a  mini- 
mum wage  as  to  certain  occupations^  preparatory  to  enforcing 
the  compulsory  features  of  the  statute.  The  Commission  has 
established  an  Advisory  Board'  to  inquire  into  and  to  recom- 
mend a  minimum  wage  for  the  mercantile  occupations  in  the 
cities  of  Minneapolis  and  St.  Paul.  The  first  questions  with 
which  such  Advisory  Board  was  confronted  were  as  to  the  prac- 
tical workability  of  the  statute,  the  power  and  authority  of  such 
Advisory  Board  and  of  the  Commission,  under  the  complex  and 
seemingly  contradictory  statutory  provisions,  to  fix  a  minimum 
wage  for  particular  occupations,  or  for  particular  localities,  or 
for  particular  classes  of  persons,  evidently  intended  to  be  cov- 
ered by  the  statute ;  also,  the  basis  of  computing  such  minimum 
wage  under  varying  circumstances  or  for  different  classes  of 
employes;  also  the  enforcibility  of  the  act  These  and  other 
questions  must  be  answered  before  proceedings  could  begin ;  and 
the  questions  propounded  to  the  legal  department  of  the  State 
by  that  Advisory  Board  evidenced  the  difficulties  which  were 
encountered  at  the  very  outset.^ 

It  may  be  said  that  these  questions  precipitate  local  dis- 
cussion of  the  minimum  wage  in  this  state.  The  immediate 
question  is  the  practicability  of  the  present  Minnesota  statute. 
A  discussion  of  this  question,  however,  leads  to  a  broader  field 
of  discussion ;  because  the  practicability  of  a  particular  mini- 
mum wage  statute  cannot  be  well  understood  without  some 
general  understanding  of  the  subject  of  the  minimum  wage  in 
its  general  phases.  Such  general  information  should  be  had  by 
both  classes  of  citizens  affected,  by  both  employers  and  em- 
ployes. It  should  be  had,  too,  by  the  public  as  a  whole,  at  least 
in  its  general  aspects.  The  more  technical  phases  of  the  ques- 
tion, the  economic  and  the  legal  phases,  should  be  carefully 
considered  by  those  upon  whom  the  duty  devolves  to  enforce, 
so  far  as  enforcible,  the  law  stated  in  the  terms  of  the  statute. 

The  primary  object  of  this  discussion,  then,  is  to  present 
the  question  of  the  legislative  minimum  wage  as  proposed  by 
the  present  Minnesota  statute.  But  in  order  to  approach  that 
question  intelligently,  it  is  necessary  to  discuss  briefly  the  gen- 

1  See  Appendix  II. 


eral  question  of  the  minimum  wage^  and  more  particularly  that 
of  the  legislative  minimum  wage. 

It  is  not  within  the  Mope  of  this  discussion  to  detail  or  ex- 
amine the  various  theories  of  writers  upon  economics  who  gen- 
erally stand  as  authority  against  the  doctrine  of  a  minimum 
wage.  Their  studies  involve  discussions  of  the  old  and  to  some 
extent  repudiated  doctrine  of  the  wage-fund,  the  doctrine  of  the 
paramount  law  of  supply  and  demand  and  that  theoretical  an- 
tagonism to  any  interference  by  paternal  legislation  with  the 
economic  laws  of  trade,  including  the  relations  between  em- 
ployer and  employe,  denoted  by  the  well-known  economic 
doctrine  of  laissez  favre.  It  is  sufftcient  for  the  present 
purposes  to  say,  that  it  is  generally  recognized  that  the 
obstructive  influence  of  these  economic  doctrines  to  practi- 
cal interference  by  the  State  in  the  interests  of  social  welfare, 
is  growing  less  and  less.  Actual  experience  has  shown  that, 
within  certain  defined  limits,  legislative  protection,  theoreti- 
cally inconsistent  with  certain  supposedly  established  economic 
theories,  to  certain  classes  of  citizens  who,  by  reason  of  their 
situation  in  life,  are  less  able  to  protect  themselves,  is  not  only 
feasible,  but  has  been  followed  by  salutary  results.  The  dog- 
mas, therefore,  of  the  economic  doctrinaires  are  not  necessarily 
controlling  for  the  mere  reason  that  the  practical  application 
of  legislative  protection  presents  conflicts  with  this  or  that 
theory  of  economic  law. 

It  must  be  admitted  that  there  is  a  breaking  down  of  the  full 
force  and  effect  once  theoretically  ascribed  to  certain  stereo- 
typed doctrines  of  the  economists.  This  fact  must  be  recognized 
in  any  helpful  discussion  of  the  subject  Practical  enlighten- 
ment can  best  come  from  the  comparatively  modem  studies 
which  have  been  presented  as  to  the  practicability  of  the  mini' 
mum  wage  as  a  subject  of  legislative  compulsory  enactment 
These  modem  studies  of  the  subject  have  been  sometimes  by 
those  who  view  the  questions  involved  as  purely  ethical,  and 
who  assume  that  beneficial  results  will  be  accomplished  only 
through  voluntary  co-operation  induced  by  a  higher  regard 
for  moral  duty  and  a  better  appreciation  of  ultimate  benefits, 
effective  only  through  sacrifice  of  selfish  interest  in  behalf 
of  the  welfare  of  othera 


Another  viewpoint  of  dificnaBion  is  that  of  the  purely  scien- 
tific student  who  assumes  the  establishment  of  a  minimum  wage, 
either  by  voluntary  co-operation  or  by  legislative  compulsion, 
and  who,  in  advance  of  its  establishment,  presents  the  possible 
advantages  or  disadvantages  of  its  application  to  either  the 
employer  or  employe,  or  both.  Such  student  views  the  question 
as  one  more  purely  of  economic  law. 

Then  there  is  a  third  phase  of  the  discussion  which  involves 
not  only  questions  of  ethics  and  of  economic  law, — that  is, 
both  the  moral  and  the  scientific  viewx)oints, — ^but  also  ques- 
tions of  constitutional  law.  The  questions  involved  in  this  third 
phase  of  the  discussion  are  at  present  the  most  pressing;  but 
they  cannot  be  intelligently  presented  nor  understood  without 
some  consideration  of  the  ethical  viewpoint  and  particularly 
of  the  economic  questions  necessarily  Involved.  Some  consid- 
eration also  is  necessary  to  be  given  to  the  history  of  the  agita- 
tion for  the  minimum  wage. 

Therefore,  before  taking  up  the  l^slative  minimum  wage, 
I  will  call  attention  briefly  to  a  consideration  of  the  subject 
of  the  minimum  wage,  first  from  the  ethical  and  next  from  the 
economic  viewpointa 

Thb  Minimum  Waob  as  an  Ethical  Mbasubb. 

It  is  unnecessary  to  discuss  the  advocacy  of  the  minimum 
wage  made  by  that  class  of  social  and  i>olitical  antagonists  to 
restraint  from  either  constitutional  or  economic  law  who  rep- 
resent modem  socialist  doctrines.  The  socialist  demands  as  a 
matter  of  fundamental  human  right  the  equal  division  among 
all  citizens  of  the  state  of  an  ownership  or  direct  property  in- 
terest, not  only  of  all  private  and  public  property  within  the 
jurisdiction  of  the  State,  but  also  of  all  profits,  revenue  and 
proceeds  therefrom.  Both  the  theory  and  practice  of  wages 
as  such  are  repudiated  as  a  part  of  a  prevailing  fundamental 
system  of  injustice.  An  orthodox  socialist  could  not,  therefore, 
be  a  consistent  advocate  of  the  minimum  wage.  The  socialist 
spirit  of  compulsory  division,  of  disregard  for  economic  law, 
and  of  defiance  of  constitutional  restraint,  has>  however,  per- 
vaded the  advocacy  of  the  minimum  wage,  in  so  far  as  it  bases 
the  absolute  right  to  a  minimum  wage,— computed  by  the  full 


measure  of  tne  neceesitiefi  of  living  in  comfort  and  in  health, 
— ^upon  the  meie  fact  of  the  existence  of  the  wage  earner,  re- 
gardless of  his  efficiency,  regardless  of  his  wage-earning  ability, 
r^ardless  of  the  benefits  of  his  labor  to  his  employer,  and  re- 
gardless of  every  other  consideration.  Such  advocacy  of  the 
minimum  wage  is  but  one  phase  of  a  socialistic  attitude,  de- 
manding concessions  and  even  division  of  property  and  income, 
on  the  theory  that  the  fact  alone  of  possessing  life  entitles  its 
possessor  to  share  in  all  other  possessions  or  advantages  held 
by  other  living  beings.  In  justice  to  Father  Byan,  it  should 
be  borne  in  mind  that  while  he  is  an  extreme  advocate  of  the 
minimum  wage,  particularly  upon  ethical  and  religious  grounds, 
he  is  an  active  antagonist  of  the  socialist  c^stem.^ 

In  the  purely  ethical  phases  of  the  question  there  is  little 
field  for  contention;  because  this,  as  any  question  of  ethics, 
involving  the  abstract  question  of  duty,  of  right  and  wrong,  of 
charity,  of  benevolence,  of  sacrifice  for  others,  becomes  from 
its  ethical  viewpoint  more  like  a  question  of  religion.  It  must 
be  solved  in  fact  by  each  individual  or  each  community  of  in* 
dividuals  according  to  the  dictates  of  conscience.  The  means 
for  accomplishing  beneficial  results  are  enlightenment  and  mor- 
al suasion,  inducing  so  far  as  possible  voluntary  co-operation 
and  thereby  bringing  promised  benefits  in  proportion  to  the  ex- 
rent  of  the  co-operation  secured.  Such  ethical  advocacy  of  the 
minimum  wage  is  based  on  an  assumed  right  of  every  person  to 
have  and  receive  that  certain  amount  of  material  goods  which 
is  sufficient  to  afford  him  a  decent  livelihood ;  that  this  right  is 
a  moral  right,  based  on  his  intrinsic  worth  as  a  person;  and 
that  it  is  a  right  as  valid,  even  if  of  less  importance,  as  his 
right  to  life.  It  is  said  that  the  laborer's  right  to  a  living 
wage  is  but  the  specific  form  of  his  generic  right  so  belonging 
to  every  person.^ 

With  such  advocates  the  question  involved  is  one  between  the 
method  of  unrestricted  bargaining  as  to  wages  and  a  '^profes- 
sedly ethical  standard."^    Economic  law  is  an  abstract  bogey 

2  See  Deb&te  on  SoclaUsm  between  Morris  HiUqult  (afflrmative)  and  Jbhn  A. 
Ryan  (negative)  in  October,  1918,  and  following  numbers  of  ESverybody's  Magasine. 

8  "A  Living  Wage,  Its  Ethical  and  Economic  Aspects,"  by  John  A.  I^an,  pub- 
lished by  McMillan  Co.,  New  York  and  London,  1912,  Chap.  XIX,  page  884. 

4  "A  Living  Wage,"  page  22. 
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i?ith  which  the  question  has  no  real  relation,  because  moral 
forces  may  overcome  the  forces  of  economic  law,  and  in  any 
event  the  moral  right  of  the  laborer  is  paramount  to  the  econo- 
mic rights  of  the  employer,  whose  moral  duty  to  his  employe 
is  gauged  by  the  asserted  moral  right  of  the  latter.  ^^As  a  de- 
terminant of  righito,  economic  force  has  no  more  validity  or 
eacrednesB  than  physical  force."  The  employer's  right  to  any 
return  on  his  investment  is  subordinate  to  the  laborer's  right 
to  receive  from  him  a  living  wage.^  The  living  wage  doctrine, 
then,  to  this  class  of  advocates,  is  an  ethical  question  and  even 
a  question  of  purely  religious  ethics;  and  the  remedy  to  be 
thereby  accomplished  is  to  be  brought  about  through  moral 
suasion  addressed  to  individuals,  furthered  by  organized  effort 
''There  must  be  an  appeal  to  the  minds  and  hearts  of  individuals 
and  the  fullest  utilization  of  the  latent  power  of  organization 
and  social  institutions."^ 

The  ethical  advocate,  also,  recognizes  no  practical  obstacle 
to  the  establishment  of  a  minimum  wage  arising  from  the  forces 
of  economic  law.  He  casts  aside  such  opposing  forces  as  non- 
existent because  in  practice  they  will  be  found  to  be  actual  only 
in  the  minds  of  the  abstract  economists ;  or,  if  it  transpires  that 
they  are  real,  then  any  disastrous  economic  result  should  be 
submitted  to  because  of  the  paramount  nature  of  the  moral  or 
ethical  law  establishing  the  right  to  the  minimum  wage.  Volun- 
tary recognition  of  this  right  and  co-operation  in  the  establish- 
ing of  the  minimum  wage  should  be  brought  about  by  persua- 
sion and  by  organization.  Compulsory  submission  can  be  only 
brought  about  indirectly  by  influence  and  example.  In  shorty 
to  the  ethical  advocate,  the  minimum  wage  can  be  established 
only  to  the  extent  that  voluntary  cooperation  may  be  induced, 
A  preliminary  requisite  to  any  legislative  minimum  wage  would 
be  necessary  changes  in  the  federal  constitution  and  in  the  con- 
stitutions of  the  several  states,  and  these  necessary  changes 
would  be  very  difficult  to  obtain  J 

The  foregoing  summary  of  the  advocacy  of  the  establishment 
of  a  minimum  wage  through  the  general  recognition  of  a  moral 

6  "A  Living  Wage/'  pages  10,  326,  261. 

6  "A  Liivlng  Wage,"  page  84,  page  831. 

7  "A  Living  Wage,"  page  818.  Also  "The  Minimum  Wage  as  a  Legislative 
Proposal  in  the  United  States,"  bv  Prof.  Lindsay,  page  62,  in  Annals  of  American 
Academy  and  Political  and  Social  Science,  July.  1918. 


or  religious  right  or  duty  is  of  more  than  incidental  interest 
Its  urgency  of  co-operation  as  a  means  of  accomplishing  the 
benefits  to  low-paid  labor  suggests  a  practical  means  of  obtain- 
ing beneficial  results  through  the  minimum  wage.    It  is  evident^ 
as  I  shall  show  further  on,  that,  wherever  conditions  have  been 
improved  by  the  establishment  of  a  minimum  wage,  even  in  con- 
nection with  legislative  enactments,  the  compulsory  features  of 
such  enactments  have  not  been  so  much  directly  ameliorative 
of  the  status  of  the  laborers  as  they  have  been  a  moral  and 
practical  assistance  in  encouraging  organized  co-operation.    It 
was  for  that  reason  that  the  first  minimum  wage  statute  adopted 
by  any  of  the  United  States  was  not  made  compulsory  upon  any 
employer.     The  Massachusetts  act  of  1912  makes  the  State 
Wage  Commission  simply  a  board  to  investigate  and  recom- 
mend a  minimum  wage  as  to  any  occupation ;  and  while,  even 
then,  the  statute  provides  for  notice  and  hearing  to  the  employ- 
ers to  be  affected,  and  for  review  by  the  courts  of  any  recom- 
mendation made  by  the  Commission,  it  provides  no  penalty. 
It  empowers  the  Commission  to  report  and  to  publish  its  recom- 
mendations with  the  names  of  the  employers  who  do  not  submit 
to  the  recommendation  made.    By  such  statute  the  State  be- 
comes an  additional  means  of  promoting  co-operation,  not  only 
among  employers,  but  between  employers  and  employes  in  rais- 
ing the  wage  of  the  lower  classes  of  labor  to  a  living  wage.    It 
adds  to  the  efforts  for  amelioration  by  purely  individual  ini- 
tiative and  by  privately  organized  co-operation,  the  encourage- 
ment and  assistance  of  investigations  and  recommendations 
made  under  official  authority.    It  naturally  results  in  bringing 
in  line  with  the  employers  of  more  humanitarian  tendencies 
those  who,  from  avarice,  neglect  or  indifference,  would  remain 
inactive  without  some  such  stimulating  incentive.®    The  Massa- 
chusetts example  was  followed  by  Nebraska  in  the  enactment 
of  the  minimum  wage  statute  of  1913  in  that  state.® 

The  minimum  wage  by  voluntary  co-operation,  including  that 
of  the  State  through  non-compulsory  statutes,  is  altogether,  as 
it  must  be  admitted,  a  logical,  workable  measure.  Whether 
we  agree  that  it  is  properly  based  upon  the  natural  and  pur- 

8  MassachusettB  Minimum  Wa^e  Statute  of  1912,  as  amended  In  1918.     See 
Appendix  III. 

9  See  Appendix  in. 
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amount  right  of  a  laborer  to  receive,  and  the  controlling  duty 
of  the  employer  to  provide,  in  all  instances  a  living  wage,  ia 
unimportant  lis  object  is  beneficent;  it  is  humanitarian,  and 
as  such  its  accomplishment  must  be  recognized  as  desirable,  so 
far  as  any  concrete  beneficial  results  are  not  necessarily  at- 
tained at  the  expense  of  other  resulting  disadvantages  of  greater 
importance 

The  preservation  of  the  voluntary  element,  however,  is  the 
means  through  which  are  obviated  many  of  the  obstacles  to  tlie 
practical  working  of  a  compulsory  minimum  wage.  Under  the 
system  of  voluntary  co-operation,  employers  cannot  be  driven 
out  of  business;  neither  will  the  prices  of  their  products  be 
increased  so  as  to  deprive  the  recipient  of  a  minimum  wage  of 
its  benefits;  neither  will  the  minimum  wage  tend  so  much  lo 
become  the  maximum  wage.  Under  a  system  of  co-operation, 
the  necessary  adjustments,  more  in  accordance  with  the  natural 
economic  law,  will  be  worked  out,  and  thereby  artificial  and 
unfair  discrimination  between  competitors  in  the  same  industry 
will  tend  to  be  obviated. 

The  argument  for  the  voluntary  co-operative  establishment 
of  a  minimum  wage,  whether  as  an  ethical  or  a  humanitarian 
measure,  is  far  from  answering  the  objections  based  upon 
economic  and  constitutional  inromids  to  the  expedience  or  prac- 
ticability of  a  l^slative  minimum  wage. 

Thb  Minimum  Waob  as  an  Economic  Mbasusb. 

There  are  certain  rules  of  economics  which,  when  formally 
expressed,  are  merely  the  statement  of  certain  natural  laws  of 
industrial  science  and  of  the  science  of  trade  and  commerce. 
Such  economic  laws  are  controlling  in  the  same  way,  even  if 
not  to  the  same  extent,  as  natural  laws  of  physics  are  controll- 
ing in  respect  of  the  phenomena  of  nature  to  which  they  are 
applicable.  Disregard  or  violation  of  such  natural  law,  wheth- 
er it  be  economic  or  physical,  tend  in  all  instances  to  cause,  and 
in  many  instances  inevitably  cause,  disturbance  and  even  dis- 
aster. 

Sometimes  the  disturbance  is  merely  local  or  temporary,  and 
its  effects  may  be  overcome  or  remedied  by  either  natural  or 
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artificial  adjustments.  When,  therefore,  a  course  of  action  is 
proposed  which  from  its  very  nature  is  in  conflict  with  natural 
economic  laws,  it  is  wise  to  proceed  with  caution,  lest  the  re- 
sulting disturbance  bring  injurious  effects  greater  than  the 
proposed  or  possible  benefits.  The  solution  of  any  such  ques- 
tion cannot  be  based  solely  upon  the  desires,  necessities  or  the 
resulting  benefits  to  any  particular  individual,  nor,  indeed, 
to  any  particular  class  of  individuala  There  is  no  system  of 
governmental  or  industrial  organization  or  policy  which  can 
be  so  perfectly  organized  and  administered  that,  with  all  their 
varying  talents,  degrees  of  efficiency  or  of  frailty,  can  act  with 
equal  benefit  to  all  i)^'8ons;  or  which  even  can  fail  to  leave 
some  individuals  or  some  class  of  individuals  not  only  without 
benefits,  but  with  comparative  disadvantage  resulting  from  the 
system  itself.  The  rule  of  measure  of  merit  is  "the  greatest 
good  to  the  greatest  number.^'  This  is  a  rule  not  only  of  ethics 
and  of  economic  law,  but  also  of  the  law  of  governmental  and 
legislative  policy. 

Any  artificial  interference  with  the  wages  to  be  paid  to  labor 
in  private  em/ploymervt  is  an  interference  with  the  natural 
economic  law  of  supply  and  demand.  It  is  also  an  interference 
with  the  natural  economic  law  of  industrial  competition.  This 
is  true  as  to  the  compulsory  establishment  of  a  wage  for  labor, 
whether  the  fixed  wage  be  a  minimum  or  a  maximum.  A  com- 
pulsory minimum  wage,  whether  computed  upon  the  basis  of  a 
sum  adequate  to  provide  a  decent  livelihood  with  reasonable 
comforts,  or  upon  any  other  basis,  has  inevitably  the  tendency, 
to  say  the  least,  and,  it  must  be  admitted,  in  some  cases  it  has 
the  necessary  effect,  to  disturb  the  natural  conditions  governed 
by  the  law  of  supply  and  demand,  by  the  law  of  competition 
and  by  other  economic  laws. 

From  this  fact  there  have  been  urged  with  c«Teater  or  less 
reason,  and  by  some  as  insuperable,  certain  economic  objec- 
tions to  a  compulsory  minimum  wa^e,  as  presentin*^  obstacles 
to  its  successful  application  in  the  modem  industrial  world. 
Examination  of  some  of  these  objections  will  throw  light  upon 
the  subsequent  discussion  with  reference  to  the  legislative  mini- 
mum wage  as  applied  in  this  country. 
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Economic  Objections  Stated. 

1.  The  first  objection  is,  that  it  necessarily  creates  an  arti- 
ficial discrimination  in  any  occupation  or  industry  to  the  dis- 
advantage of  those  employers  subject  to  the  fixed  wage,  and 
in  favor  of  others  who  are  competitors.  A  federal  minimum 
wage  statute  would  be  impossible  without  changing  our  ^stem 
of  government  and  by  amendment  of  the  Federal  Constitution. 
Such  an  amendment  would  forever  do  away  with  the  well-estab- 
lished principle  that  there  should  be  and  has  been  reserved  to 
the  several  States  all  the  powers  of  self-government  and  of 
legislation  touching  internal  affairs  and  business  and  the  rela- 
tions between  their  citizens  which  are  not  properly  powers  of 
federal  control  and  as  such  expressly  imi>06ed  upon  the  federal 
government  So  far,  then,  as  concerns  a  minimum  wage,  the 
United  States  comprises  forty-eight  separate,  competing  sover- 
eign countries  with  widely  varying  conditions  of  employment 
and  wage  standards. 

The  market  for  products  of  state  industries,  however,  is  not 
only  nation-wide,  but  world-wide.  In  many  industries  the  mar- 
gin of  profit  is  so  small  that  with  the  sli&rhtest  disturbance  of 
their  extra-state  market,  the  industry  could  not  survive.  If 
wages  which  are  now  fixed  by  competition  and  ^^  the  law  of 
supply  and  demand  were  artificially  raised  in  one  locality,  the 
competitors  in  other  localities  would  control  the  price  of  com- 
modities and  shut  out  of  business  those  whose  wage-rate  was 
artificially  kept  above  the  rate  made  by  their  competitors. 

For  the  same  reason  similar  results  within  a  state  would  fol- 
low upon  the  enforcement  of  a  minimum  wage  fixed  for  one  city 
or  locality,  or  for  one  class  of  cities  or  localities,  as  against  u 
different  wage  for  other  localities.  An  artificial  discrimination 
would  be  created  as  to  any  particular  occupation  or  industry 
against  the  localities  with  higher  wage  and  in  favor  of  those 
with  a  lower  one.  Nevertheless,  the  minimum  wage  statute 
generally  contemplates  just  this  sort  of  discrimination  between 
different  localities  in  the  same  state.  The  fact  that  the  cost  of 
living  is  different  in  different  localities  is  not  a  justification 
for  a  lack  of  uniformity  in  the  minimum  wage.    The  employer 
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in  the  indtiBtries  located  In  the  larger  urban  localitiee,  while 
at  a  disadyantage  with  the  higher  minimum  wage  based  upon 
the  greater  local  cost  of  living,  has  the  advantage  of  better 
transportation  and  market  facilities;  whereas,  the  employer  in 
the  country,  with  a  less  minimum  wage  than  where  the  cost  of 
living  is  more,  has  the  disadvantage  of  his  less  central  location, 
poorer  transportation  facilities  and  less  advantageous  market 
The  actual  cost  of  production  does  not  vary  with  the  cost  of 
living  of  the  employe. 

A  state  compulsory  minimum  wage,  therefore,  based  up- 
on the  cost  of  living  necessarily  results  in  artificial  and 
unfair  discrimination.  And  this  is  true,  even  if  fixed  wages  were 
established  for  the  same  industry  or  occupation  throughout  the 
state.  But  the  result  is  even  more  disastrous  when  it  is  proposed, 
as  under  the  present  statute,  to  establish  a  minimum  wage  as 
to  a  certain  occupation  in  one  locality  without  at  the  same  time 
interfering  in  any  way  with  the  wage  in  the  same  occupation  in 
another  locality. 

The  discrimination  resulting  is  all  the  more  obnoxious  to 
those  industries  in  states  where  the  margin  of  profit  has 
already  been  cut  by  the  establishment  in  practice  of  a  higher 
wage  rate  than  similar  industries  pay  in  other  states.  For 
instance,  Massachusetts  is  near  the  head  of  the  list  of  states 
in  high  wages.  A  still  further  raise  of  wages  there,  by  com- 
pulsion, would  create  against  the  industries  of  that  state  a  dis- 
crimination more  serious  than  it  would  be  in  a  state  having 
already  low  wagea  It  would  be  a  penalty  upon  that  locality 
whose  citizens  by  co-operation  had  raised  the  standard  of  its 
employea  The  same  effect  would  be  produced  upon  the  indus- 
tries, and  particularly  the  mercantile  houses,  of  St.  Paul  and 
Minneapolis.  While  in  some  instances  the  wages  are  below 
what  they  might  be,  the  mercantile  houses  of  the  Twin  Cities 
are  marketing  their  goods  at  a  higher  per  cent  of  wage  cost  than 
any  other  city  of  their  size  in  the  United  States.  Through  their 
mail  order  departments  they  are  direct  competitors  in  the  same 
industries  with  the  merchants  of  other  large  cities  who  pay  less 
wages. 

Discrimination,  which  is  unfair  and  which  would  tend  to 
become  destructive  of  industry,  is,  therefore,  a  valid  economic 
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objection  to  a  compulsory  minimum  wage. 

2.  The  compulsory  minimum  wage  would  also  necessarily 
tend  to,  and  in  many  instances  would,  drive  employers  out  of 
business,  by  destroying  profits  or  by  turning  profits  into  losses. 
This  would  be  the  result  of  the  artificial  discrimination  be- 
tween different  localities,  already  noted.  It  would  also  be  the 
natural  result  even  where  there  was  no  local  discrimination. 
Prom  varying  conditions  affecting  different  industries,  the  mar- 
gin of  profit  varies  greatly.  Many  employers  are  already  so 
near  the  restrictive  limit  of  profit  that  they  could  not  continue 
if  additional  expense  were  added  by  increasing  wages  by  com- 
pulsion. We  may  view  such  destruction  of  business  as  econ- 
omically  wrong,  and  we  may  view  it  as  resulting  in  the  taking 
of  property  for  the  benefit  of  the  employe  class  without  due 
process  of  law.  The  force  of  both  these  views  is  recognized  by 
the  advocates  of  the  minimum  wage  who  base  the  right  of  the 
employe  to  have  from  his  employer  at  least  a  certain  wage  upon 
the  generic  right  of  the  employe  to  receive,  and  the  correspond- 
ing duty  of  the  employer  to  furnish,  at  least  a  minimum  living 
wage,  and  makes  that  right  of  the  employe  paramount  to  any 
right  of  the  employer.  But,  they  argue,  if  the  result  is  to  "drive 
any  employer  or  any  industry  out  of  existence,  the  tendency 
should  be  welcomed."  The  employer,  individual  or  corporate, 
who  may  be  unable  to  survive,  and  whose  income  from  his  in- 
vestment is  destroyed  by  enforcement  of  the  minimum  wage, 
is  relegated  to  the  class  of  undesirable  citizens  or  of  "soulless 
trades"  whose  extinction,  as  "social  parasites,"  should  be 
hastened.*^ 

3.  Another  inconsistent  result,  due  to  the  inevitable  work- 
ing of  natural  economic  laws,  is  that  the  general  enforcement 
of  a  minimum  wage  in  any  industry  would  necessarily  result 
in  increase  in  the  price  of  the  product  or  wares  in  the  market 
Such  rise  in  prices  would  increase  the  necessary  cost  of  living, 
which  cost  is  to  be  the  basis  at  which  the  minimum  wage  is 
maintained.  Experience  has  shown  that  increase  in  price  is 
generally  greater  than  a  proportionate  increase  in  the  expense, 


10  "Minimum  Wa«e  Legrislation,"  by  John  A.  Ryan.  Catholic  World,  Februaiy, 
1918.  Also,  Annals  American  Academy  Political  and  Social  Science,  July.  19ll: 
"The  Minimum  Wa«e  as  a  Leflrislatlve  Proposal  in  the  United  States/'  by  Pro! 
Lindsay,  pacre  46. 
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by  reason  of  which  prices  are  raised.  The  uncertainty  of 
application  of  the  compulsory  minimum  wage  has  to  be 
guarded  against  and  on  account  of  that  hazard  the  rise 
in  prices  would  naturally  be  greater  than  that  warrant- 
ed at  any  particular  time  by  the  then  arbitrary  increase 
in  expense.  The  resulting  change  in  the  cost  of  living  calls  for 
a  further  increase  in  the  minimum  wage  and  that  in  its  turn 
results  in  a  further  increase  in  the  cost  of  living;  and  so,  at 
least  to  certain  limits,  the  tendency  is  to  establish  a  sort  of 
automatic  lever  acting  at  recurring  intervals  constantly  to- 
wards a  rise  not  only  in  wages,  but  also  in  prices,  with  the 
rise  in  one  direction  counteracting  the  effects  of  the  rise  in  the 
other. 

That  this  is  the  necessary  tendency,  and  to  some  extent  the 
inevitable  result,  of  a  compulsory  minimum  wage,  is  admitted 
by  its  advocates.  They  say,  however,  not  without  reason,  that 
the  menace  of  such  an  effect  is  not  as  great  in  practice  as  indi- 
cated by  theory.  The  laboring  class,  much  less  that  portion 
of  it  directly  affected  by  the  minimum  wage,  does  not  constitute 
the  entire  class  of  consumers.  The  effect,  therefore,  on  prices, 
they  say,  would  not  be  to  the  fullest  extent  claimed  by  those 
who  urge  fully  these  economic  objections.  The  distinction  thus 
made  seems  to  be  sound ;  but  in  any  event  it  has  to  be  admitted 
that  the  resulting  tendency  would  be  to  eliminate  the  beneficial 
effect  upon  the  laborer  of  the  minimum  wage  and  to  unsettle 
the  basis  upon  which  such  wage  is  from  time  to  time  computed. 

A  part  of  this  same  objection  is,  that  the  increased  prices 
would,  under  economic  laws,  result  in  decreased  demand  for  the 
product  or  wares  in  question  and  thereby  diminish  production. 
Diminished  production  in  its  turn  is  necessarily  followed  by 
diminished  employment;  and  thus  again  the  artificial  inter- 
ference with  the  natural  law  of  supply  and  demand  would  in 
this  instance  result  in  an  artificial  increase  of  the  number  of 
unemployed ;  thereby  decreasing,  if  not  eliminating,  the  ultimate 
benefits  to  the  laborer  of  a  compulsory  wage. 

4.  Again  it  is  objected'  that  the  minimum  wage,  established 
by  compulsion,  while  it  might  raise  the  wages  of  the  lower 
classes  of  labor,  would  at  the  same  time  lower  the  higher  wages 
paid  under  the  present  system  to  the  higher  classes  of  labor. 
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In  other  wordfl^  the  minimum  wage  would  tend  to  become  the 
maximum  wage.  This  question  was  much  discussed  during  the 
last  political  campaign  in  connection  with  the  Progressive 
party  platform  for  a  minimum  wage  for  women,  to  be  estab- 
lished by  authority  of  the  atates  and  the  federal  goyernment. 
President  Wilson,  in  one  of  his  campaign  arguments,  said  with 
reference  to  this  question : 

^^If  a  minimum  wage  were  established  by  law,  the  great 
majority  of  employers  would  take  occasion  to  bring  their 
wage  scale  as  near  as  might  be  down  to  the  level  of  the 
minimum ;  and  it  would  be  very  awkward  for  the  working- 
men  to  resist  that  process  successfully,  because  it  would  be 
dangerous  to  strike  against  the  authority  of  the  federal 
government/^^^ 

The  only  logical  remedy  to  obviate  this  and  many  of  the  ob- 
jections to'  the  minimum  wage  would  be  the  impossible  one  of 
establishing  by  law  a  general  minimum  wage  scale  for  all 
classes  of  wage-earners. 

That  the  compulsory  minimum  wage  would  threaten  existing 
trades  union  scales  and  the  present  standard  of  wages  for  all 
classes  of  labor,  has  been  shown  by  the  experience  in  Australia, 
where  the  tendency  is  for  the  established  minimum  wage  soon 
to  become  the  standard  wage  scale.  The  class  of  unthinking 
employes,  as  well  as  their  voluntary  protectors  who  are  appar- 
ently uninformed  of  the  economic  significance  of  a  statutory 
wage,  overlook  this  objection.  The  skilled  students  of  lalxNT 
questions,  including  labor  leaders  of  experience,  agree  that  the 
warning  given  by  President  Wilson  is  well  founded.  The  San 
Francisco  Labor  Council  recently  declared  itself  "opposed  to 
the  principle  of  establishing  the  rate  of  wages,  whether  for  men 
or  women,  by  legislation.^'  Samuel  Gompers,  President  of  the 
American  Federation  of  Labor,  while  favoring  a  living  wage, 
opposes  a  legislative  or  compulsory  minimum  wage  for  wage 
earners  in  private  employ.  He  says :  "I  recognize  the  danger 
of  such  a  proposition.  The  minimum  wage  would  become  the 
maximum,  from  which  we  should  find  it  necessary  to  depart"^ 
Mr.  Gompers  also  has  stated  with  reference  to  the  compulsory 


11  "The  Legal  Minimum  Wage,"  by  James  Boyle,  Forum,  Kay,  1918. 

12  "The  Legal  Minimum  Wage,"  by  James  Boyle,  Forum,  May,  1918. 
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minimum  wage:  '^I  fear  an  oatcome  that  has  not  been  dis- 
ou8Bedy  and  that  is>  that  the  same  law  may  endeavor  to  force 
men  to  work  for  the  minimum  wage  scale,  and  when  government 
compels  men  to  work  for  a  minimum  wage,  that  means 
felavery."^^ 

The  objections,  then,  to  the  minimum  wage  are  not  all  from 
the  side  of  the  employer. 

5.  Still  another  objection  which  involves  many  and  varied 
difficulties  is  the  fact  that  the  compulsory  minimum  wage  will 
not  only  throw  out  of  employment  entirely  a  large  class  of 
laborers  dependent  in  whole  or  in  part  upon  their  earnings,  but 
will  maintain  a  barrier  against  the  possible  employment  of  all 
labor  whose  efficiency  is  below  the  standard  of  those  entitled 
to  the  fixed  wage.  The  employer  cannot  be  compelled  to,  and 
he  certainly  will  not  voluntarily  for  any  extended  period,  keep 
in  his  employ  one  whose  efficiency  is  not  up  to  or  does  not 
closely  approach  that  measured  by  the  minimum  wage.  Those 
below  that  standard  would  be  gradually  weeded  out  and  after- 
wards kept  out  of  employment.  Under  tJhe  present  system  those 
receiving  a  less  wage  than  sufficient  by  itself  to  amount  to  a 
full  living  wage  as  defined,  comprise  generally  those  whose 
training,  skill  and  experience  are  insufficient  to  enable  them  to 
give  in  return  a  service  warranting  the  compensation  of  such 
wage.  They  comprise  also  those  who  by  reason  of  indolence 
or  other  peculiar  characteristics,  inaptitude  or  indifference,  can 
never  reach  the  standard  of  accomplishment  measuring  up  to 
the  minimum  wage.  There  are  also  those  who,  by  reason  of 
advanced  years,  fall  below  the  standard  required  for  the  fixed 
wage.  Then  there  are  the  hosts  of  those  to  whom  employment 
in  their  earlier  years  is  the  main  education  and  preparation 
for  the  power  to  earn,  and  whose  employment  for  considerable 
periods  at  merely  nominal  or  at  comparatively  low  wages  pro- 
vides for  them  the  means,  or  assists  them  in  the  means,  of  sus- 
taining life  while  in  the  preparatory  stages  for  their  later  work. 
Excluded  altogether  from  employment  by  reason  of  the  mini- 
mum wage,  they  would  be  compelled  at  their  own  expense  of 
time  and  money  to  school  themselves  to  the  point  of  efficiency 


It  £.  F.  McSwe«ney,  in  American  Labor  Legislation  Review,  February,  19lt. 
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measured  by  that  wage.  These  and  other  classes  would  be 
barred  from  any  wage-earning  opportunity,  some  of  them  per- 
manently and  some  of  them  for  long  periods  of  time ;  and  this 
deprivation  of  advantage  would  be  accompanied  by  the  burdens 
of  preparation  now  shared  between  the  employer  and  the  em- 
ploye. 

It  is  true  that  the  legislative  minimum  wage  generally  con- 
templates exceptions  in  favor  of  the  weak,  the  aged,  or  those 
otherwise  physically  incapacitated.  The  scheme  does  not,  how- 
ever, provide  in  any  way  for  the  great  mass  of  the  unemployed 
which  will  be  created  and  increased  by  its  adoption.  For  this 
reason  alone  the  results  must  be  disastrous,  at  least  until  the 
same  paternal  government  which  has  provided  the  minimum 
wage  shall  have  provided  for  those  who  are  thereby  subjected 
to  disadvantage  and  even  to  disaster.  At  the  same  time  that 
the  slow  or  inefficient  or  infirm  worker  is  driven  out  of  indus- 
try altogether  into  want  and  even  pauperism,  with  the  conse- 
quent deprivation  not  only  to  himself  but  to  those  dependent 
or  partially  dependent  upon  him,  neither  he  nor  those  of  his 
class  can  in  this  country  ever  look  to  a  gradual  betterment  of 
their  condition.  The  immigration  of  the  lower  class  workers 
from  Europe  will  continue  to  swell  the  hordes  of  the  unem- 
ployed in  this  country.  The  arbitrary  law  of  compulsory  mini- 
mum wage,  violating  the  law  of  supply  and  demand,  will  have 
the  effect,  as  to  every  class  of  labor  for  whose  benefit  it  is  pro- 
posed, to  decrease  the  demand  at  the  same  time  that  it  multi- 
plies the  supply.  The  inevitable  result  must  be  such  a  lack  of 
balance  and  adjustment  in  the  social  and  political  forces  of 
the  nation  that  catastrophe  will  follow.  No  remedy  or  preven- 
tion for  the  result  of  the  over-strain  of  natural  forces  will  be 
found. 


Prerequisites  to  a  Legislative  Minimum  Wage. 

Too  many  advocates  of  the  minimum  wage  assume  that  it  lies 
within  the  power  of  the  State,  through  its  legislature,  to  furnish 
a  panacea  for  all  evils  experienced  under  the  present  wage  sys- 
tem.   They  and  their  proposed  beneficiaries  assume  that,  once 
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the  Government  flat  has  been  issued  in  legislative  form,  then 
immediate  relief  for  all  the  lower  classes  of  labor  will  come 
in  the  form  of  wages  sufficient  to  maintain  them  in  health  and 
comfort  They  do  not  consider,  and  if  they  do  they  blindly 
disregard,  the  inevitable  workings  of  the  natural  law  of  econo- 
mics which  from  its  very  nature  will  not  of  necessity  yield  to 
statutory  law.  There  are  certain  laws  of  nature,  economic  as 
well  as  physical,  which  are  and  will  remain  paramount  to 
human,  statute  law.  They  are  Nature's  limitations  upon  the 
legislative  power  of  man,  and  as  such  they  are  paramount  law, 
without  being  subject  to  amendment,  even  more  controlling  than 
the  written  prohibitions  of  our  Federal  Constitution  are  control- 
ling upon  the  legislative  power  of  the  federal  and  state  legisla- 
tures. Any  state  which  sets  up  an  artificial  standard  repugant 
to  economic  law  must,  if  it  hopes  ever  to  establish  and  enforce 
such  standard,  provide  in  advance  for  the  necessary  readjust- 
ments inexorably  demanded  by  the  natural  law  which  is  in- 
fringed, and  for  the  remedies  of  evils  incident  to  the  displace- 
ments resulting  from  natural  forces. 

The  resulting  evils  of  the  enforcement  of  a  compulsory  wage 
standard,  due  to  economic  laws,  have  just  been  pointed  out. 
They  suggest  the  protective  provisions  desired  and  measures 
for  which,  so  far  as  the  State  has  the  power,  it  would  be  the 
duty  of  the  State  to  provide.  The  army  of  workers,  male  and 
female,  with  their  families  dependent  upon  them,  who  suf- 
fer from  old  age  or  from  other  misfortunes  to  which  wage 
earners  are  liable  and  against  which  they  have  not  them- 
selves been  able  to  make  adequate  provision,  including  those 
who  by  the  minimum  wage  are  relegated,  perhaps  forever,  to 
the  class  of  the  unemployed,  should  be  insured  in  some  way  by 
the  State  against  the  disasters  of  such  misfortunes.  Such  in- 
surance may  include  (1)  an  adequate  system  of  workmen's 
casualty  compensation;  (2)  organized  illness  insurance,  co- 
operative or  obligatory  to  the  extent  of  the  legislative  power  of 
the  State,  including  invalidity  and  old  age  benefits. 

One  of  the  greatest  needs  for  preliminary  measures  would 
be  (3)  providing  for  the  misfortune  of  non-employment, 
through  official  and  thoroughly  organized  employment  ex- 
changes, with  bureaus  collecting  and  reporting  data  with  refer- 
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ence  to  the  employment  needs  of  the  different  occapations  and 
the  number  and  locality  of  various  classes  of  employes.  Such 
organized  efforts  in  behalf  of  labor  have  been  established  in 
England,  including  even  insurance  against  unemployment 
made  obligatory  upon  a  large  class  of  employes  and  industries. 

The  next  of  the  most  important  reforms  to  accompany  or  to 
precede  minimum  wage  statutes  should  be  ( 4 )  a  comprehensive 
system  in  industrial  trade  education  and  for  vocational  guid- 
ance. These  should  be  made  not  only  a  part  of  the  public  school 
system,  but  should  be  made  the  subject  of  special  schools  open 
to  all  present  and  prospective  wage  earners.  By  such  means 
may  be  acquired,  with  less  loss  to  the  worker,  that  efficiency 
which  shall  measure  up  to  the  standard  of  the  established  mini- 
mum wage.  The  State  has  no  right  to  bar  from  employment 
the  worker  of  less  than  ordinary  ability,  or  to  deprive  him  of 
paying  for  his  tuition  by  a  diminution  of  his  wages  through 
his  preparatory  period,  as  would  be  done  by  the  compulsory 
minimum  wage  law,  without  providing,  to  some  degree,  at  least, 
a  substitute  for  the  advantages  of  which  he  is  deprived. 

Incidentally,  also,  (5)  should  be  the  enactment  and  enforce- 
ment of  proper  eugenic  laws,  in  order  to  diminish  the  perpetua- 
tion of  defective  traits,  physical  or  moral.  Next  ( 6 )  should  be 
retained,  and  if  necessary,  extended  in  scope,  the  present  sys- 
tem, so  far  as  proper,  of  protective  labor  laws  limiting  the  age 
of  childi'en  workers,  and  protecting  not  only  children  but  also 
women  and  men  as  to  hours  of  employment  in  dangerous  or 
unhealthy  occupations  and  as  to  sanitary  and  healthful  con- 
ditions in  all  occupations.  These  are  all  necessary  to  promote 
efficiency  and  to  diminish  the  tendency  of  the  minimum  wage 
law  to  increase  the  number  of  unemployed.^* 

But  of  primary  importance  as  a  preliminary  remedial  meas- 
ure (7.) ,  there  must  be  more  effective  and  more  stringent  restric- 
tions upon  immigration.  All  other  reforms  for  the  advance- 
ment of  the  employe  and  for  the  care  of  the  unemployed  will 
be  worse  than  futile,  while  the  gates  at  Ellis  Island  pour  into 
this  country  a  constantly  arriving  horde  of  the  lower  class  of 
wage  earners  from  Europe  and  other  foreign  countries.     So 

14  Annals  American  Academy  PoUtlcal  and  Social  Science,  July,  1913,  page 
t;  "The  Minimum  Wagre  as  Part  of  the  Program  for  Social  Reform."  by  Henry 
R.  Seagrer,  Professor  of  Political  Elconomy,  Columbia  University. 
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long  as  the  army  of  the  unemployed  and  of  the  incompetent  ia 
recruited  through  the  present  unrestricted  immigration^  the 
eyil  results,  due  to  economic  laws,  of  compulsory  minimum 
wage  will  be  increased  and  intensified.  More  than  that,  all 
attempts  at  remedies  or  readjustments,  whether  by  the  State 
or  by  organized  co-operative  effort,  will  be  rendered  futile.^ 

When  these  reforms  are  set  in  motion  and  made  effective,  and 
only  then,  would  it  be  possible  to  expect  any  substantial  benefits 
from  a  compulsory  legislative  minimum  wage.  These  consid- 
erations are  entirely  apart  from  the  question  of  the  practica- 
bility of  any  particular  minimum  wage  statute,  or  of  the  con- 
stitutional power  of  the  legislature  to  pass  and  have  enforced 
any  particular  statute,  or  a  minimum  wage  statute  at  all. 

The  Efficacy  of  Pbomotino  Co-ofbbation. 

To  these  objections  upon  economic  grounds  above  enumerated 
might  be  added  many  others  which  have  been  urged ;  but  these 
are  sufficient  to  show  that  the  advisability  of  a  compulsory 
minimum  wage,  though  based  upon  a  living  wage,  is  not  a  self- 
evident  or  self-BuppcNTting  fact.  The  questions  involved  are  far- 
reaching.  The  objections  shown  by  a  consideration  of  natural 
economic  laws  are  serious  questions,  to  say  the  least.  They 
must  be  answered  satisfactorily  before  it  is  demonstrated  that 
a  compulsory  minimum  wage  is  either  a  practicable  or  wise 
policy.  The  economic  objections  do  not  apply  to  the  same 
extent  to  a  non-compulsory  minimum  wage, — ^that  is,  one  which 
is  worked  out  by  individual  and  organized  co-operation,  or 
where  even  under  a  legislative  minimum  wage  the  practical 
effect  is  only  to  promote  voluntary  co-operation, — as  they  do 
to  a  compulsory  wage  in  the  United  Statea  The  success 
claimed  for  the  minimum  wage  in  New  Zealand  and  Australia 
is  not  at  all  a  conclusive  answer.  It  has  been  in  operation 
there  only  during  times  of  prosperity.  It  must  be  considered 
an  experiment  until  it  is  demonstrated  that  such  laws  can 
stand  the  stress  of  adversity.  Neither  has  its  success  been 
demonstrated  by  the  experience  in  Great  Britain,  where  the 

16  Annals  American  Academy  Political  and  Social  Science,  July.  191S,  page  66: 
"Immigration  and  the  Minimum  Wafire,"  by  Paul  U.  Kellogrsr,  Editor  of  The  Survey. 
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minimum  wage  has  been  applied  only  to  a  few  sweated  indus- 
tries and  also  to  workers  in  mines.  The  British  expert^  Mr. 
Ernest  Aves,  after  a  thorough  investigation  in  Australasia,  re- 
ported to  his  government  as  follows : 

"The  evidence  does  not  seem  to  justify  the  conclusion 
that  it  would  be  advantageous  to  make  the  recommenda- 
tions of  any  special  Boards  that  may  be  constituted  in  this 
country  legally  binding,  or  that  if  this  power  were  granted 
it  could,  with  regard  to  wages,  be  effectively  exercised."^* 

How  much  more  difficult,  then,  would  it  be  in  this  country, 
where  the  statutes  of  its  legislatures  are  not  at  the  same  time 
the  fundamental  constitutional  law.  The  question  before  the 
British  Parliament  as  to  a  minimum  wage  statute  was  alone 
a  question  of  policy  or  expediency.  In  this  country  the  same 
question  is  involved  and  always  at  the  same  time  the  question 
of  consistency  with  our  system  of  government,  expressly  lim- 
iting legislative  powers  of  the  states  or  of  the  nation  as  against 
infringements  of  the  right  of  contract,  of  personal  liberty,  and 
of  the  preservation  of  property  rights. 

Another  reason,  as  stated  by  Mr.  Aves,  for  the  inapplicability 
of  the  experiment,  as  applied  in  New  Zealand  or  in  Australia, 
to  a  country  like  Great  Britain  or  the  United  States,  is  the 
fact  that  there  only  a  comparatively  small  number  of  workers 
have  been  or  were  intended  to  be  affected  by  the  minimum  wage. 
So  small  is  their  number,  he  says,  that  it  is  "as  though  the 
whole  machinery  of  propaganda  and  of  the  government  were 
concentrated  on  a  city  somewhat  smaller  than  Birmingham."^^ 

Mr.  Aves  says,  too,  referring  to  results  in  New  Zealand  and 
Australia,  that  under  the  minimum  wage  law  men  find  great 
difficulty  in  retaining  situations  when  they  pass  middle  age; 
and  it  becomes  harder  for  the  slow  or  inefficient  worker  to  get 
a  job,  as  the  employers  will  not  pay  them  the  legal  wage.  Be- 
ferring  to  the  system  In  Victoria,  the  Massachusetts  Commis- 
sion on  Minimum  Wage  Boards  says  that : 

"These  special  boards,  although  authorized  to  secure  a 
'living  wage,'  in  practice  have  served  rather  to  formulate 
common  rules  for  a  trade,  to  bring  employes  and  employ- 


16  "The  Legal  Minimum  Wagre/*  by  James  Boyle,  Forum,  May,  1918. 

17  "The  Legal  Minimum  Wage,"  by  James  Boyle,  Forum,  May,  1913. 
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ers  into  co-operative  rules  and  to  provide  suitable  ma- 
chinery for  the  readjustment  of  wages  and  other  matters 
to  changing  economic  conditions."^® 

The  system  as  so  administered  is  not  considered  antagonistic 
by  either  the  propertied  interests  or  the  employer. 

Thus  far,  therefore,  so  far  as  the  practical  application  of  the 
compulsory  minimum  wage  is  concerned,  any  practical  benefi- 
cial effects  have  been,  not  through  the  enforcement  of  its  com- 
pulsory features,  but  by  reason  of  the  official  promotion  of  co- 
operation between  employers  in  raising  the  standard  of  wages. 

Voluntary  Aid  by  Employees. 

In  connection  with  the  subject  of  minimum  wage  by  volun- 
tary co-operation,  and  as  preliminary  to  a  discussion  directly 
addressed  to  the  legislative  minimum  wage,  let  us  consider  the 
present  attitude  of  employers,  and  particularly  those  who 
would  be  first  affected  in  Minnesota,  with  reference  to  benefits, 
by  means  of  increased  wages  and  in  other  ways,  to  their  em- 
ployes. 

The  first  proceeding  of  the  Minnesota  Commission  to  estab- 
lish a  minimum  wage  was  taken  with  reference  to  the  employes 
in  the  mercantile  houses,  particularly  the  department  stores, 
of  the  two  cities,  Minneapolis  and  St  Paul.  The  nature  of  the 
retail  mercantile  business  requires  classes  of  labor  varying  most 
widely  in  the  demands  for  ability.  Organization  of  such  a 
business  necessitates  the  employment  on  the  one  hand  of  high- 
salaried  experts  from  the  managing  head  to  the  sub-managers 
and  overseers,  and  on  the  other  hand  of  a  class  of  help  of  whom 
little  or  no  experience  or  preparation  is  required,  together  with 
all  the  intermediate  classes.  On  account  of  the  low  standard  of 
proficiency  required  in  the  primary  departments,  the  positions 
are  sought  by  minors,  particularly  young  girls,  who,  forsaking 
the  advantages  of  the  public  free  school  system,  seek  to  become 

18  See  Report  Massachusetts  Commission  on  Minimum  Wasre  Boards,  January* 
1912,  pa^ee  14-16;  "The  Principle  of  the  Minimum  Wage,"  by  A.  C.  PUou,  Nine- 
teenth Century,  March,  1918;  "Minimum  Wage  and  Its  Consequences,"  by  Sidney 
Brooks,  The  Living  Age,  May  11,  1912;  "The  Economic  Theory  of  a  Legal  Minimum 
Wage,"  by  Sidney  Webb,  the  Journal  of  Political  Economy,  December,  1912; 
"Mtosachusetts  and  the  Minimum  Wage,"  by  H.  LaRue  Brown,  Chairman  of 
Massachusetts  Minimum  Wage  Commission,  Annals  Academy  Political  and  Social 
Science,  July,  1918,  page  IS,  16,  17. 
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in  some  mea^rare  an  asset  injsrtead  of  a  charge  upon  their  parents 
at  home.  Borne  of  them  would  be  unable  to  earn  or  to  recei?e  a 
minimum  wage  based  eren  upon  a  mere  living  wage.  At  the 
lower  wage,  however^  they  are  able  to  help  sustain  themselves 
and  at  the  same  timey  by  actual  training^  to  add  to  their  eflft- 
ciency  and  their  ability  later  to  earn  and  to  receive  higher 
wages.  Among  the  regular  and  more  experienced  employes^ 
generally  women,  who  attend  to  the  retail  sales,  opportunities 
for  advancement  in  position  and  in  wages  are  always  open. 
The  more  attentive  and  serious  advance,  while  the  positions 
of  the  careless  and  indifferent  ones  remain  at  a  standstill  unless 
they  are  compelled  to  drop  out  altogether.  Primarily  it  is  the 
law  of  supply  and  demand  which  governs  not  only  the  obtain- 
ing, but  also  the  retention  of  tbeir  positions,  including  the 
wages  which  they  receive.  Under  the  present  system  it  gen- 
erally depends  upon  the  girl  herself  whether  she  advances  in 
proficiency  and  in  wage-earning  capacity.  In  most  instances 
her  efforts  for  advancement  are  promoted  and  encouraged  by 
the  assistance  of  her  employer,  who  recognizes  the  fact  that 
it  is  for  his  interest  to  raise  in  his  establishment  the  standard 
of  efficiency,  to  promote  the  health,  happiness  and  well-being 
of  his  employes,  and  to  raise  them  as  fast  as  possible,  not  only 
to  the  standard  of  a  minimum  living  wage,  but  as  much  further 
as  possible. 

It  is  not  true  as  to  the  mercantile  establishments  of  Minne- 
sota, and  particularly  of  the  Twin  Cities,  that  there  is  generally 
any  inconsiderate  or  illiberal  treatment  of  the  lower-paid  classes 
of  employes.  None  of  the  retail  merchants  of  the  Twin  Cities 
are  opposed  to  a  minimum  wage  as  such.  Neither  are  they 
opposed  to  any  workable,  practicable  method,  whether  compul- 
sory or  otherwise,  for  raising  the  standard  of  wages,  even  by 
a  legislative  minimum  wage,  if  only  they  may  be  assured  that 
it  will  work  out  as  a  practical  benefit  to  their  employes  and 
at  the  same  time  not  create  insurmountable  obstacles  to  the 
continuance  of  their  business  enterprises.  They  stand  without 
exception  for  the  promotion  of  the  health,  happiness,  morals, 
comfortable  living  and  general  prosperity  of  their  employes. 
When,  however,  they  are  asked  to  submit  to  a  proposed  recom- 
mendation of  a  statutory  wage  conunission  that  they,  or  certain 
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of  them  in  this  particular  locality^  shall  pay  to  each,  and  all 
their  employes  without  exception  not  less  than  an  arbitrarily 
fixed  sum,  they  naturally  inquire,  whether,  under  the  workings 
of  the  statute  in  question,  they  are  to  be  sino^led  out  as  against 
competitors  in  the  same  line  of  business,  or  are  to  be  affected 
in  equal  degree  so  that  artificial  barriers  will  not  be  created 
against  their  otherwise  free  competition.  In  other  words,  they 
join  in  the  very  reasonable  inquiry :  Is  the  statute,  to  which 
they  are  asked  to  submit,  a  workable  or  enforcible  law? 

The  answers  to  such  inquiries  will  be  suggested  later  in  this 
discussion;  but  right  here  let  me  emphasize  the  fact  of  the 
good  faith  of  such  employers  in  hesitating  to  co-operate  at 
once  in  the  absence  of  satisfactory  answers  to  such  inquiries. 
The  retail  merchants  of  no  locality  have  done  more  to  demon- 
strate a  spirit  of  co-operation  in  the  welfare  of  their  employes 
than  have  the  merchants  of  the  Twin  Cities.  It  is  not  uncom- 
mon that  in  a  department  store  a  well-organized  school  of  in- 
struction is  maintained,  not  only  free  of  expense  to  the  employe, 
but  with  the  privilege  of  attendance  upon  time  paid  by  the 
employer.  To  these,  in  many  instances,  is  added  the  feature 
of  special  lectures  by  experts  in  the  different  branches  of  the 
business.  Then  there  are  sanitary  and  well-fitted  rest  rooms 
where  the  girls  may  obtain  temporary  refuge  and  rest  from 
the  exactions  and  turmoil  of  their  daily  work.  This  is  only  a 
part  of  the  benefit  from  well-organized  welfare  departments 
operated  under  competent  supervision  and  through  which  close 
personal  contact  is  maintained  with  the  employe,  not  only  in 
connection  with  her  work,  but  outside,  and  even  extending  to 
her  domestic  life. 

A  common  source  of  help  is  the  maintenance  by  the  employer 
of  a  mutual  benefit  plan,  by  which  the  employe  receives  aid 
in  times  of  sickness;  death  benefits  are  also  included.  Beside 
contributions  by  the  employes,  the  employer  often  adds  to  the 
benefits  by  voluntary  contributions.  The  higher  class  of  help 
who  are  more  able  to  take  advantage  of  such  opportunities  are, 
by  many  employers,  allowed  to  purchase  an  interest  in  the 
business,  paying  on  tima  Encouragement  to  thrift  is  also 
given  to  the  lower  paid  employes  through  deposit  departments, 
where  savings  deposited  draw  the  full  legal  rate  of  interest. 
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In  some  instances  the  employer  has  further  encouraged  say- 
ings by  starting  an  employe's  sayings  accounts  out  of  his  own 
funds.  One  Minneapolis  mercantile  house  has  established  in 
the  heart  of  the  city  a  lodging  house,  where  otherwise  homeless 
girls  may  haye  for  extended  periods  of  time  a  home  with  all 
reasonable  comforts  and  at  only  a  nominal  expense — ^indeed, 
at  an  expense  much  less  than  the  actual  cost  to  the  employe. 
No  single  enterprise  could  be  more  conduciye  to  the  preserya- 
tion  of  the  morals,  health  and  comfort  of  the  <rirl  wage-earners 
who  haye  not  at  hand  the  ordinary  home  comforts.  The 
same  employer  recognizes  the  salutary  effects  of  wholesome  va- 
cation periods  which  to  the  low-wage  earner  are  only  inade- 
quately ayailable;  and  he  plans  to  construct  a  little  colony  of 
cottages  upon  the  lake  shore  in  the  country  for  the  exclusive 
use  of  employes  upon  their  summer  vacations.  These  oppor- 
tunities will  be  afforded  for  less  than  cost  and  at  a  price  within 
the  reach  of  the  lowest  wage  earner. 

A  comparison  of  the  wage-cost  percentage  of  sales  in  the 
business  of  mercantile  houses  throughout  the  country  shows 
that  such  percentage  is  one-quarter  greater  in  Minneapolis  and 
St.  Paul  than  in  any  other  cities  of  their  size.  This  is  a  further 
proof  of  the  already  existing  co-operative  interest  on  the  part 
of  the  employers  in  mercantile  houses  in  the  Twin  Cities  in 
behalf  of  their  employea 

In  the  light  of  the  foregoing,  let  us  now  examine  the  minimum 
wage  as  a  subject  not  merely  of  ethics  or  of  economic  law,  but 
of  legislative  enactment 

THE  LEGISLATIVE  MINIMUM  WAGE. 

As  we  have  already  seen,  the  tendency  is  that  any  evil  effects 
through  the  establishment  of  a  minimum  wage,  due  to  the  con- 
sequent strain  or  violation  of  natural  economic  laws,  are  ex- 
perienced to  the  degree  that  such  strain  is  enforced  and  made 
inelastic  by  compulsion.  Voluntary  or  co-operative  establish- 
ment and  maintenance  of  a  minimum  wage  leave  opportunity 
and  means  for  necessary  adjustments  and  readjustments  by 
which  the  evil  results,  otherwise  following  from  defiance  of 
natural  law,  may  be  remedied  in  whole  or  in  part. 
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Two  classes  of  inquiry  confront  the  legislator  who  has  to 
determine  the  policy  of  a  minimum  wage  statute.  His  first 
inquiry  is  as  to  the  general  expediency  of  such  a  law ;  and  such 
inquiry  involves  not  only  the  ethical  questions,  but  particularly 
the  questions  of  economic  law.  Outside  of  the  question  of  con- 
stitutionality:  Is  the  statute  as  framed  workable?  Is  it  ex- 
pedient? Will  it  work  out  in  practical  results  beneficial  to  the 
greatest  number?  Will  it  be  ultimately  to  the  advantage  of  the 
particular  employe  class  for  whose  benefit  it  is  proposed?  If 
sOy  will  such  benefits  be  counter-balanced  by  greater  harm  to 
the  employer  class  or  to  other  classes,  either  tiie  employes  or 
the  general  public?  Next,  as  in  the  case  of  all  statutes  contem- 
plating the  restriction  of  the  liberty  of  contract,  or  compelling 
one  citizen  or  one  class  of  citizens  to  sacrifice  something  of  their 
property  or  earnings  for  the  benefit  of  another  class,  or  inter- 
fering with  the  natural  laws  of  competition,  the  question  pre- 
sented to  a  legislator  is :  Whether  the  police  power  of  the  State 
gives  to  its  legislature  under  the  existing  circumstances  the 
right  to  enact  and  have  enforced  a  statute  which  in  its  practi- 
cal workings  must  have,  to  some  degree  at  least,  the  disadvant- 
tageous  results  suggested? 

The  experience  with  legislative  minimum  wage  has  been  so 
slight  that,  as  stated  by  Mr.  Aves,  the  British  expert  who  made 
investigations  in  Australia,  it  can  as  yet  be  considered  no  more 
than  as  mere  experiment.  It  is,  therefore,  manifestly  unwise 
to  fiy  in  the  face  of  experience,  or  rather  in  the  face  of  inex- 
perience, to  the  adoption  of  a  measure  drastic  and  far-reaching 
in  its  eflPects.  Moreover,  if  the  minimum  wage  is  to  be  the  sub- 
ject of  l^slative  enactment,  the  particular  methods  of  legis- 
lative supervision  in  the  proposed  statute  should  be  carefully 
scrutinized  in  order  that  any  proposed  method  of  the  applica- 
tion of  the  legislative  minimum  wage  may  not  be  objectionable 
as  against  another  which  might  be  acceptable. 

Minimum  Wage  Legislation  in  the  Unitbd  States. 

So  it  is  that  we  find  that  in  the  United  States  the  methods 
contemplated  by  the  different  statutes  vary  from  the  voluntary 
legislative  minimum  wage  in  Massachusetts  to  the  arbitrary 
statutory  wage  established  without  investigation  by  the  l^sla- 
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ture  of  Utah.  The  people  of  MaBBachnaetts^  through  their  leg- 
islature^  approached  this  questioii  in  a  judicial  attitude,  but 
with  the  utmost  caution.  Their  conservatism  did  not  spring 
from  the  prejudice  of  the  propertied  interests,  but  rather  from 
the  consciousness  of  an  enlightened  citizenship  which  recog- 
nized, after  deliberate  consideration  and  study,  the  difficulties 
presented  by  reason  of  the  inevitable  effects  of  natural  economic 
law.  They  chose  the  method  in  the  application  of  which  the 
obstacles  presented  by  the  natural  laws  of  business  and  of  com- 
petition would  be  the  most  minimized.  This>  too,  was  only  after 
a  state  commission  under  the  legislative  resolution  of  1911  had 
spent  a  year  in  careful  investigation  followed  by  a  full  report  of 
its  findings  and  recommendations.^®  Following  this  report,  the 
Massachusetts  l^slature  of  1912  adopted  a  non-compulsory 
act  which  provided  for  investigation  and  recommendation  by  a 
Commission  of  a  minimum  wage  for  women  and  minors,  and 
with  power  to  publish  their  recommendations  and  the  names 
of  employers  not  submitting  thereto.  But  even  such  pow- 
er of  publication  could  not  exist  until  after  full  hear- 
ing and  adjudication  upon  notice  to  the  employer  and 
with  privilege  to  the  employer  to  appeal  to  the  courts  to 
have  adjudicated  the  question  as  to  whether  the  mini- 
mum wage  rate  imposed  upon  him  was,  under  all  the  cir- 
cumstances, fair  and  reasonable.^  That  act  recognized  the  fact 
that  the  principal  efficacy  of  legislation  is  the  promotion  of  co- 
operation in  the  effort  to  raise  wages,  and  that  a  drastic  com- 
pulsory act  would  result,  not  only  in  consternation  among  em- 
ployers, but  also  in  discrimination  and  even  in  disaster  to  busi- 
ness, at  the  same  time  that  it  prevented  the  necessary 
readjustments  which  only  co-operation  would  be  adequate  to 
bring  about. 

The  Nebraska  statute  of  1913  follows  substantially  that  of 
Massachusetts.^  Compulsory  acts  with  penalties  for  refusal  to 
comply  with  the  order  of  the  State  Commission  fixing  the  mini- 
mum wage,  were  passed  by  the  legislatures  of  1913  in  Ore- 
gon, Washington,  Colorado,  Wisconsin  and  Minnesota.  Also  in 
California,  together  with  a  proposal  for  the  adoption  of  a  con- 

19  Report  1912  Massachuaetts  Commission  on  Minimum  Wasre  Boards. 

20  See  Massachusetts  Statute.  Appendix  in. 

21  See  Appendix  HL 
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0titutional  amendmeDt  authorizing  a  compulsory  legislatiye 
minimum  wage.  In  Ohio  in  1912  there  was  adopted  a  consti- 
tutional amendment  authorizing  laws  establishing  a  minimum 
wage.  In  Utah  the  Wage  CSommission  feature  of  other  state 
statutes  is  entirely  eliminated,  and  the  1913  legislature  passed 
a  statute  making  it  unlawful  to  employ  females  at  less  than  a 
specified  rate  for  minors,  another  specified  rate  for  adult  learn- 
ers and  apprentices,  and  another  specified  rate  for  experienced 
adults.  There  is  no  distinction  between  dififerent  classes  of  em- 
ployments, and  a  breach  of  the  law  by  any  regular  employer  is 
made  a  misdemeanor. 

These  acts  are  generally  made  applicable  to  women  and  mi- 
nor employes,  and  the  basis  for  computing  the  minimum  wage 
for  any  employe  or  class  of  employes  in  any  occupation  is  that 
it  shall  be  adequate  to  furnish  them  a  living  with  reasonable 
comforts.  Most  statutes  are  made  ostensibly  under  an  assumed 
police  power  of  the  state  to  protect,  through  the  minimum  wage, 
the  health  and  morals  of  the  employes  affected.  They  generally 
provide  for  a  hearing  upon  notice  to  the  employer  before  the  fin- 
al order  of  the  Commission  is  promulgated  fixing  the  minimum 
wage  applicable  to  such  employer,  and  with  the  right  of  appeal 
to  the  courts  in  case  such  final  order  shall  be  unsatisfactory. 
The  absence  from  the  Minnesota  statute  of  that  usual  protection 
to  the  employer  is,  as  will  be  shown  later,  one  of  the  peculiari- 
ties which  make  that  statute  particularly  open  to  objection. 

A  summary  of  the  minimum  wage  statutes  adopted  in  the 
United  States  up  to  the  present  time  is  given  in  the  Appendix.^ 
The  Minnesota  statute  of  1913  is  shown  in  full.^^ 

Minimum  Wage  Statutes  in  Other  Countbibs. 

The  legislative  wage  is  not  a  new  idea.  It  appeared  first  in 
the  form  of  a  maximum  agricultural  wage  at  several  periods 
in  the  early  history  of  England.  These  maximum  wage  stat- 
utes were  the  outcrop  of  the  oppression  of  the  lower  classes, 
and  particularly  laborers,  and  in  favor  of  the  landed  interests, 
which  was  indulged  in  from  time  to  time  by  Parliaments  not 
6u£Biciently  representative  of  the  common  people.    They  were 

22  See  Appendix  III. 
28  See  Appendix  I. 
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of  the  same  unscientific  class  as  statutes  r^^lating  the  prices 
of  land,  of  flour,  of  fuel,  and  of  other  necessaries  of  life.  These 
odious  statutes  of  labor,  in  the  time  of  Henry  VI  and  Edward 
III  prohibited  the  laboring  man  from  seeking  employment  out- 
side of  his  own  country,  compelled  him  to  work  for  the  first  em- 
ployer demanding  his  service,  and  punished  him  for  any  viola- 
tion. Referring  to  these  statutes,  as  well  as  to  the  modem  mini- 
mum wage  statutes,  the  Supreme  Court  of  Indiana  recently 
said  :^^ 

"In  the  very  nature  and  constitution  of  things,  legisla- 
tion which  interferes  with  the  operation  of  natural  and 
economic  laws  defeats  its  own  object,  and  furnishes  to 
those  whom  it  professes  to  favor  few  of  the  advantages 
expected  from  its  provisions." 

•  From  the  beginning  of  the  nineteenth  century,  English  labor 
statutes  have  been  framed  for  the  protection  of  the  laborer. 
These  include  the  factory  acts  promoting  safe  and  sanitary  con- 
ditions for  labor,  limiting  the  hours  for  dangerous  or  unhealthy 
occupations,  and  the  acts  for  workmen's  compensation  in  case 
of  casualty,  and  other  measures,  many  of  which  in  form  or  in 
spirit  have  become  or  are  becoming  statutory  measures  in  this 
country. 

The  statutory  minimum  wage,  however,  is  a  modem  idea.  It 
first  appeared  in  Belgium  in  1887  in  the  form  of  a  minimum 
wage  statute  for  laborers  employed  in  public  work.  This,  as 
we  shall  see,  is  far  different,  upon  both  economic  and  constitu- 
tional grounds,  from  legislating  a  minimum  wage  for  private 
employment.  In  jurisdictions  with  constitutions,  limited  or  un- 
limited, the  power  of  the  State  has  always  been  recognized,  to 
legislate  as  to  the  terms  of  labor  contracts  in  which  the  State 
itself  or  any  of  its  municipal  subdivisions,  arms  of  the  State, 
should  be  a  party. 

The  first  legislative  minimum  wage  applying  to  private  em- 
ployment was  adopted  in  Victoria  in  1896  and  was  soon  fol- 
lowed by  similar  statutes  in  other  Australian  provinces  and  in 
New  Zealand,  and  has  been  in  force  in  England  since  January, 


24  Street  vs.  Varney  Electrical  Co.,  160  Ind.  338. 
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1910.^  These  Australian  and  English  acts  applied  to  both  male 
and  female  employes.  It  should  be  kept  in  mind  that  there  is 
no  constitutional  limitation  of  the  power  of  Parliament  in  such 
matters.  When  Parliament  has  determined  the  question  of  the 
expediency  of  a  policy,  its  expression  in  statutory  form  be- 
comes both  the  statute  and  the  constitution.  The  English  Par- 
liament had  the  benefit  of  the  experience  of  New  Zealand  and 
the  Australian  provinces,  and  also  of  the  special  investigation 
and  report  by  the  British  expert  Aves  upon  the  results,  theo- 
retical and  practical,  of  such  legislation  in  Australasia.  As 
already  shown,  his  report  was  that  the  real  practical  benefit  of 
these  statutes  was  to  promote  voluntary  co-operation  on  the 
I>art  of  the  employer;^®  and  that  the  conclusion  was  not  then 
(in  1909)  justified  that  the  recommendations  of  any  special 
wage  board  should  be  made  legally  binding  in  a  country  like 
England,  or  that  such  power,  if  granted,  could  be  effectively  ex- 
ercised. He  deemed  these  attempts  in  the  Australian  provinces 
and  in  New  Zealand  as  yet  mere  experiments,  even  in  those  coun- 
tries, and  that  their  apparent  success  was  due  to  the  prevalence 
of  good  times  since  their  adoption,  and  to  the  fact  that  they  ap- 
plied to  a  small,  centralized  government,  and  were  limited  to 
only  a  very  small  number  of  workers,  aiid  thereby  presented 
much  less  and  entirely  different  difficulties  of  application  from 
those  which  would  be  confronted  in  a  country  like  England 
or  the  United  States.^  England,  therefore,  proceeded  cautious- 
ly, and  the  act  of  1909  was  applicable  to  only  four  trades  in 
which  much  sweating  existed,  and  it  was  also  extended  to  all 
workers  underground.  The  English  statutes  must  still  be  con- 
sidered experimental.  They  are  being  applied  by  thoroughly 
organized  wage  boards,  but  dissatisfaction  is  expressed,  not  so 
much  as  to  the  rate  of  wages  established,  as  to  the  system  of  the 
minimum  wage,  and  not  only  by  employers,  but  by  employes. 

The  adoption  of  a  minimum  wage  in  this  country,  beginning 
with  the  Massachusetts  act  of  1912,  was  borrowed,  as  was  other 


26  The  Trade  Boards  Act,  9  Edw.  7.  Chap.  22,  adopted  Oct.  20,  1909;  Report 
Massachusetts  Commission  on  Minimum  Wage  Boards,  1912,  page  14-161;  Annals 
of  Academy  Political  and  Social  Science,  July,  1913,  *'The  Minimum  Wage  as  a 
Legislative  Proposal  in  the  United  States,"  by  Prof.  Lindsay,  pages  45-46,  and 
"The  Minimum  Wage  in  Great  Britain  and  Australia,"  by  Prof.  Hammond,  pages 
26-26. 

26  Report  Massachusetts  Commission  on  Minimum  Wage  Boards,  June,  1912, 
page  14. 

27  "The  Legal  Minimum  Wage,"  by  James  Boyle,  Forum,  May,  191S. 
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labor  l^Blation  from  England.  It  is  obvious  that  the  fact  of 
the  adoption  of  such  l^islation  by  England,  and  even  of  its 
practicability  and  enforcibility  in  that  country,  would  not  be 
conclusive  of  its  practicability  or  enforcibility  in  this  country. 
Its  attempted  application  here  is  confined  by  the  statutes  to  fe- 
males and  minors,  in  order  to  make  its  proposed  beneficiaries 
within  a  class  sufficiently  distinctive  for  the  baais  of  some  ar- 
gument in  favor  of  justification  for  firuch  legislation  under  the 
police  power  of  the  State.  This  is  on  the  theory  that  women 
and  minors  are  generally,  as  a  class,  weak  in  bargaining  power, 
and  peculiarly  entitled  to  the  protection  of  their  health  and 
morals  through  paternalistic  l^slation  which  could  not  be 
enforced  here  as  to  male  adult  workers.^ 


The  Minnesota  Statute  of  1913. 

We  now  come  to  the  Minnesota  statute  of  1913^.  In  the 
light  of  what  has  been  said  a  mere  reading  of  that  statute, 
which  is  printed  in  the  Appendix  in  full,  would  disclose  to  any 
reader  that  there  are  serious  questions  presented  in  r^ard 
both  to  its  practicability  and  its  enforcibility.  It  was  not,  then, 
surprising  that  the  first  Advisory  Board  which  was  called  to 
consider  the  question  of  a  minimum  wage  as  applied  to  mercan- 
tile occupations  in  the  Twin  Cities,  should  have  found  it  impos- 
sible  to  proceed  without  first  having  satisfactorily  answered 
certain  questions  suggested  from  the  very  terms  of  the  stat- 
ute. These  questions  and  a  resolution  asking  for  their  an- 
swer are  printed  in  full  as  a  part  of  the  Appendix.*^  These 
questions,  with  the  exception  of  the  last,  go  primarily  to  the 
practicability  or  workability  of  the  statute,  even  if  it  shall  be 
considered  constitutionally  enforcible.  The  final  question  is  as 
to  its  enforcibility,  and,  therefore,  iuvolves  a  discussion  of  its 
constitutionality.  Let  us  take  up  these  two  classes  of  questions 
in  their  order: 


28  AnnalB  American  Academy  Political  and  Social  Science,  July,  191S:  "The 
Minimum  Wage  as  a  Leglslatlye  Proposal  In  the  United  States."  t^  Samuel  M. 
Lindsay,  Professor  of  Social  Legislation,  Ck>lumbia  Unlversldr;  also,  "The  Minimum 
Wage  in  Great  Britain  and  Australia,"  by  Matthew  B.  Ha!mm<md,  Professor  of 
Economics  and  Socialogy,  Ohio  State  University. 

29  See  Appendix  I. 
SO  See  Appendix  II. 
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Practical  Questions  Suggested  Under  the  Minnesota  Stat- 
ute. 

Among  the  many  questions  propounded^  together  with  others 
suggested,  are  the  following: 

1.  Can  the  Commission  fix  a  minimum  wage  for  any  occu- 
pation in  one  district  of  the  state,  without  reference  to  that 
occupation  in  the  state  as  a  whole? 

Section  2  empowers  the  Commission  on  its  own  motion,  to, 
or,  on  request  of  one  hundred  persons  in  any  occui)ation,  it 
must,  proceed  to  investigate  the  question  of  wages  paid  to 
women  and  minors  in  such  occupation  in  the  state.  It  is  only 
^^after'^  such  investigation, — ^that  is,  state-wide, — that  it  may 
determine  the  minimum  wage  for  such  occupation  "throughout 
the  state,"  or  within  any  area  of  the  state  if  differences  in  the 
cost  of  living  warrant  this  restriction  ( Sections  5  and  6 ) .  As 
to  any  occupation,  it  may  establish  an  Advisory  Board  whose 
recommendation,  which  may  be  approved  by  the  Commission,  is 
confined  to  minimum  wages  in  the  occupation  in  question  as 
provided  in  Section  6  (Section  9).  But  Section  6  requires  the 
investigation  to  be  state-wide. 

Now,  these  powers,  delegated  by  the  legislature,  cannot  ex- 
tend further  than  the  terms  expressed  in  the  provisions  by  which 
the  delegated  power  is  given.  Morover,  it  is  manifestly  partial 
and  discriminatory  between  employers  in  the  same  occupation 
to  attempt  to  apply  the  compulsions  of  the  statute  to  one  city, 
or  to  any  particular  part  of  the  state,  without  applying  it  to  the 
entire  state  for  that  occupation.  This  is  true,  whether  the  rate 
of  wage  is  uniform,  or  varied  in  different  localities. 

2.  The  preliminary  investigation,  which  is  a  pre-requisite 
to  the  power  of  the  Commission  to  act,  must  show  that  one-sixth 
of  the  women  and  minor  employes  in  any  one  occupation  in  the 
entire  state  receive  less  than  living  wagea 

This  is  the  provision  of  Section  5,  and  the  "opinion"  required 
of  the  Commission  that  one-sixth  receive  less  than  a  living  wage, 
must,  under  well-known  rules,  be  not  the  arbitrary  guesswork 
of  the  Commission,  but  a  conclusion  founded  upon  tiie  state- 
wide investigation  expressly  required. 

Moreover,  the  preliminary  investigation  must  be,  as  to  each 
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of  the  classes,  "women'^  and  "minortf ' ;  and  the  requisite  basis 
must  be  established  for  women  before  a  minimum  wage  can  be 
established  for  women.    So,  as  to  minors. 

3.  Can  a  aeparate  minimum  wage  be  established  for  women 
and  another  for  minors;  and  can  there  be  a  different  wage  for 
male  minors  from  that  fixed  for  female  minors? 

The  only  basis  upon  which  the  Commission  is  empowered  to 
fix  a  minimum  wage  for  any  employe  or  class  of  employes,  is 
that  it  shall  be  a  "living  wage^'  and  such  living  wage  is  defined 
as  the  wage  "sufficient  to  maintain  the  worker  in  health  and 
supply  him  with  the  necessary  comforts  and  conditions  of  rea- 
sonable life."  The  term  "woman"  is  defined  as  a  female  18  years 
of  age  or  over ;  and  the  term  "minor"  as  a  male  under  21  years 
of  age  or  a  female  under  18  years  ( Section  20 ) .  Now,  it  is  ap- 
parent that  the  minimum  wage  cannot  be  fixed  as  to  each  in- 
dividual according  to  what  is  for  him  or  her  a  "living  wage,"  as 
defined.  The  basis  of  computing  the  rate,  applicable  to  any 
class  or  classes  of  employes,  is  expressly  limited  to  "a  living 
wage"  as  defined.  By  limiting  it  to  "a  living  wage"  consistent 
with  "reasonable  life,"  the  act,  by  its  terms,  views  each  employe 
and  each  member  of  any  class  of  employes,  and  indeed  employes 
of  all  classes,  merely  as  human  beings  having  life  in  which  they 
are  to  be  supplied  with  health  and  the  necessary  comforts. 
No  distinction  is  attempted,  and  it  is  manifest  that  none  can  be 
made,  for  the  different  standards  of  living.  The  standard  which 
is  to  be  the  basis  is  fixed  by  the  express  terms  of  the  statute  and 
that  statutory  standard  applies  equally  to  all  employes  whose 
minimum  wage  is  to  be  fixed.  Therefore,  there  can  be  no  dif- 
ferent standard  recognized  as  a  basis  for  fixing  the  minimum 
wage  for  a  woman  minor  from  that  fixed  for  a  male  minor. 
Neither  can  there  be  any  difference  recognized  between  the  mi- 
nor, whether  male  or  female,  of  17  years  of  age  and  the  minor 
who  is  only,  say,  12  years  of  age.  The  standard  fixed  is  applied 
to  the  employe  as  a  person,  independent  of  his  other  means  of 
sustenance  or  support.  Again,  no  different  standard  of  meas- 
urement could  be  applied  to  the  female  minor  of  17  years  or  to 
the  male  minor  of  20  years,  than  is  applied  to  the  "woman,"  not 
minor,  of  18  years,  or  of  22  years,  or  more. 

Consequently,  the  minimum  wage  to  be  fixed  as  to  any  occa- 
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pation  in  any  one  locality  cannot  vary  as  between  minors,  male 
and  female,  and  adult  women ;  neither  can  it  vary  between  male 
and  female  minors. 

4.  The  statute  does  not  allow  for  any  distinctions  between 
experienced  workers  or  workers  of  ordinary  ability  and  those 
who  are  merely  learners  or  apprentices. 

In  terms  the  statute  requires  an  advisory  board,  with  refer- 
ence to  any  occupation  in  question,  to  recommend  a  minimum 
wage  sufficient  (1)  "for  women  and  minors  of  ordinary  ability ;" 
and  (2)  "for  learners  and  apprentices'^  (Section  8).  It  is  pro- 
vided that  the  terms  "learner''  and  "apprentice"  mean  either  a 
"woman"  or  a  "minor"  and  that  the  term  "worker"  or  "employe" 
means  either  a  woman,  a  minor,  a  learner  or  an  apprentice  ( Sec- 
tion 20).  But,  as  already  shown,  there  is  no  provision  for  any 
adjustment  or  variation  as  between  any  of  these  last  named 
four  classes. 

The  basis  of  computing  the  minimum  wage  is  confined  to  mak- 
ing it  a  "living  wage"  for  the  employes  to  which  it  is  applicable. 
The  statutory  definition  of  "living  wage"  is  the  same  for  each 
and  every  employe  and  for  each  and  every  class  of  employes. 
A  learner  or  apprentice  may  be  either  a  woman  adult  or  a  wom- 
an minor ;  or  either  a  male  minor  under  21  years  or  a  female  mi- 
nor under  18  years.  The  statute  can  affect  none  except  women 
or  minors,  so  that  adult  male  learners  or  apprentices  are  ex- 
cluded from  even  the  terms  of  the  act 

Manifestly,  then,  there  is  no  power  to  compute  a  minimum 
wage  for  learners  or  apprentices  at  a  different  rate  from  that 
for  any  and  all  other  classes  of  employes  affected ;  because  the 
minimum  wage  itself  and  its  basis  of  computation  are  fixed 
up  to  the  full  living  wage  as  applied  to  the  employe  as  a  per- 
son, without  distinction  by  reason  of  the  time  of  his  employ- 
ment, the  amount  of  his  efficiency,  or  the  fact  whether  he  is 
classed  as  one  kind  of  an  employe  or  another. 

5.  The  reasons  already  shown  answer  the  other  inquiries 
under  paragraph  4  of  the  questions  propounded  by  the  Advisory 
Board. 

The  same  minimum  wage  must  be  fixed  for  all  classes  of  em- 
ployes to  which  it  ia  applied  in  any  occupation  in  any  locality. 
By  the  terms  of  the  statute,  there  is  prohibited  the  possibility 
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of  any  consideration  being  given  to  the  fact  that  the  standard 
of  living  of  one  employe  is  higher  than  another,  or  that  the 
standard  of  one  class  of  employes  is  higher  than  another.  More- 
over, the  standard  of  computation  is  so  fixed  by  the  statute  that 
no  consideration  can  be  given  to  the  ability  of  the  employer  to 
pay.  Again,  no  variation  can  be  made  on  the  ground  that  any 
employe  or  class  of  employes  has  to  contribute  to  the  support 
of  others  dependent  upon  him;  nor  that  the  employes  them- 
selves may  be  receiving  the  benefit  or  aid  of  contribution  from 
their  relatives  or  others.  This  alone  shows  the  insufl&ciency  of 
the  statute,  its  impracticability  as  a  working  measure,  and  its 
unreasonable  provisions,  resulting  in  discrimination,  not  only 
between  the  employes  themselves,  but  also  between  the  employes 
and  employers  and  also  between  different  employers  in  the 
same  occupation. 

The  inelastic  basis  fixed  by  the  statute  for  the  computation 
of  the  minimum  wage  prohibits  also  any  consideration  to  be 
taken  of  the  advantages,  educational  or  otherwise,  which  the 
employe  receives  from  any  particular  employment,  whether  such 
employe  be  a  learner  of  the  occupation  in  which  he  is  engaged, 
or  otherwise.  These  considerations,  in  practice,  have  always 
influenced,  and  very  properly  so,  the  amount  of  wage  which 
is  reasonable  for  the  employe,  and  which  the  employer  is  will- 
ing and  able  to  pay.  But  these  reasonable  considerations  in  fix- 
ing the  wage  are  precluded  by  the  terms  of  the  statute.  No 
matter  that  an  employe  and  an  employer  should  afterward  agree 
upon  a  reasonable  wage,  computed  in  view  of  these  and  other 
reajsonable  considerations,  nevertheless,  if  it  happens  to  be, 
even  for  a  short  time,  less  than  the  fixed  statutory  minimum 
wage  for  such  employe,  the  latter  may  repudiate  his  contract, 
retaining  all  the  advantage,  and  sue  his  emploper  for  the  differ- 
ence (Section  14),  and  such  employer  also  may  be  fined  and 
imprisoned  (Section  19). 

In  view  of  the  foregoing,  it  is  manifest  that  when  the  mini- 
mum wage  is  fixed  for  women  and  minors  in  any  particular  oc- 
cupation, one  of  two  things  must  occur.  The  necessary  uniform 
wage,  impossible  of  variation  to  suit  the  different  classes  of 
employes  and  the  different  circumstances  of  their  employment, 
must  either  ( 1 )  be  made  on  the  basis  of  the  standard  of  the  low- 
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6Bt  of  the  members  of  the  class  of  employes  affected;  or  (2)  it 
must  be  placed  at  a  rate  above  the  lowest  standard  and  perhai)S 
up  to  the  highest  standard  of  any  employes  affected.  In  either 
case,  such  minimum  rate  cannot  be  satisfactory  to  all  employes 
affected.  In  case  the  former  method  is  adopted,  the  minimum 
fixed  will  tend  to  become  Ihe  minimum  for  all  lower  class  em^ 
ployes.  In  both  cases,  all  employes  of  an  efficiency  less  than  that 
measured  by  the  wage-rate  fixed  will  go  out  of  employment,  the 
number  thus  forced  out  increasing  as  the  minimum  rate  is 
raised ;  so  that  in  the  latter  case,  of  a  minimum  rate  computed 
by  the  highest  standard,  the  greatest  number  of  employes  are 
forced  out  and  deprived  of  the  advantages  of  learning  a  trade  or 
business  and  of  receiving  aome  wages  which  will  at  least  assist 
in  their  sustenance  during  their  apprentice  period. 

Accordingly,  without  touching  the  question  of  constitution- 
ality, having  in  mind  the  general  objections  to  a  statutory  mini- 
mum  wage  based  upon  practical  economic  questions,  already 
presented,  it  is  obvious  that  the  Minnesota  statute  of  1913  is 
exceptionally  narrow  in  its  scope  and  terms,  and  is  impractica- 
ble both  from  an  economic  viewpoint  and  business  viewpoint 
and  from  the  viewpoint  of  an  employe  as  well  as  an  employer; 
and  that^  with  its  present  terms  and  provisions^  it  is  unworka- 
ble. It  is  so  defective  that  it  could  not  serve  the  purpose, — 
which  heretofore  has  been  found  to  be  the  main,  if  not  the  only 
real,  practical,  salutary  effects  of  such  statutes, — of  promoting 
co-operation  between  employers  and  the  State  Wage  Commia- 
sion  in  the  cause  of  better  pay  for  wage  earners. 

Such  co-operation  would  be  further  discouraged  and  pre- 
vented if  the  statute  should  be  finally  determined  by  the  courts 
to  be  unenforcible  against  any  employer  or  class  of  employers 
to  whom  it  is  attempted  to  be  applied.  In  such  event,  also,  the 
entire  work  of  the  Commission  theretofore  done  would  be  fu- 
tile, and  the  general  cause  represented  by  the  advocacy  of  a 
minimum  wage  would  be  discredited;  to  say  nothing  of  the 
great  expense  of  time  and  trouble  which  would  have  been  wast- 
ed. Many  employers,  particularly  in  the  retail  mercantile  busi- 
ness, are,  as  we  have  seen,  ready  to  co-operate  to  any  reasona- 
ble degree  with  any  proposition  or  measure  for  the  betterment 
of  their  employes,  and  would  gladly  join  in  the  establishment  of 
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a  minimum  wage  at  a  fair  and  reasonable  rate,  if  they  could  be 
assured  that  ultimately  their  acquiescence  and  co-operation 
with  the  work  of  the  Commission  could  really  be  expected,  un- 
der the  statute  in  question,  to  bring  about  the  results  proposed. 
It  ia  reasonable  that  they  should  desire  to  be  assured  that  by 
their  unqualified  acquiescence  in  the  orders  promulgated  by 
the  Commission,  they  would  not  thereby  make  themselves  the 
subjects  of  unfair  and  unreasonable  discrimination  in  favor 
of  competitors.  It  is  reasonable  to  demand  an  answer  to  the 
question:  If  certain  employers  acquiesce  and  co-operate,  and 
thereby  bind  themselves  to  the  orders  finally  promulgated  by 
the  Board,  then  will  other  competing  employers  in  the  same  oc- 
cupation be  compelled  to  adopt  the  same  minimum  wage?  Oth- 
erwise, voluntary  acquiescence  means  not  only  no  benefit  in  the 
end  to  the  employes  in  question,  but  it  means  loss  and  perhaps 
disaster  on  the  part  of  the  employers  acquiescing.  It  means 
at  the  same  time  that  the  recalcitrant  employers  reap  not  only 
temporary  but  permanent  selfish  advantage  and  profit. 

The  question  of  constitutionality  is  therefore  a  proper  one, 
and  a  vital  one,  and  its  careful  consideration  is  of  the  utmost 
importance  in  the  interests  of  the  employes,  in  the  interests  of 
employers,  and  in  the  interests  of  the  members  of  the  State 
Commission  and  its  Advisory  Board,  including  all  the  forces 
which  are  working  to  the  establishment  in  this  state  of  a  mini- 
mum wage  for  women  and  minors. 

Next,  therefore,  I  take  up  the  final  question  recently  pro- 
pounded by  the  Advisory  Board :  Is  the  Minnesota  statute  en- 
forcible? 


The  Minnesota  Statute  Is  Unconstttutional. 

The  theory  upon  which  the  Minnesota  statute  is  based,  as  a 
constitutional  question,  is  shown  by  the  following  propositions 
which  will  be  urged  by  those  arguing  in  its  support : 

(1)  While  the  statute  has  the  effect  to  limit  the  right  of 
contract  in  private  employment,  also  to  compel  an  employer, 
so  long  as  he  retains  certain  employes  on  his  pay  roll,  to  pay 
them  in  excess  of  what  they  earn  and  thereby  compels  the  em- 
ployer to  contribute  to  the  sustenance  of  the  employe  without 
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regard  to  consideration^  and  although  it  has  the  effect  to  dis- 
criminate between  the  employer  affected  and  other  employers 
within  or  without  the  state  who  are  in  the  same  class, — ^vet 
neither  for  this  or  for  other  reasons  is  the  statute  necessarily 
repugnant  to  the  constitutional  prohibition  against  statutes 
having  such  effects,  because  it  ii9  a  statute  the  prime  object  and 
effect  of  which  are  to  protect  and  safeguard  the  general  public 
welfare,  in  that  it  promotes  the  general  health  and  morals  of 
its  citizens  and  particularly  of  that  class  of  citizens  to  whom 
it  applies,  and  therefore  it  is  justified  as  a  proper  exercise  of  the 
police  power  of  the  State. 

(2)  That  the  statute  haa  the  same  baMs  of  constitutionality 
as  statutes  which  have  been  sustained,  regulating  certain  rules 
between  employer  and  employe,  including  those  compelling 
healthful  and  safe  conditions  and  instrumentalities  for  work; 
those  restricting  hours  of  labor  and  even  a  minimum  wage  for 
employes  engaged  in  public  employment  or  in  public  work; 
those  limiting  the  hours  in  private  employment  in  occupations 
in  their  nature  peculiarly  and  necessarily  unhealthful  or  haz- 
ardous; and  also  those  providing  employment  restrictions  pe- 
culiarly necessary,  in  the  instances  in  which  the  statutes  are  ap- 
plicable, to  the  protection  of  women  or  minors,  as  such,  and  as 
distinguished  from  the  less  stringent  restrictions  assumed  to  be 
necessary  for  the  protection  of  men  adult  employes. 

(3 )  For  the  reason  that  the  police  power  has  been  sustained 
as  the  basis  for  certain  statutory  regulations,  applicable  to  cer- 
tain cases  of  employment  in  favor  of  women,  as  such,  and  in 
favor  of  minors,  as  such,  which  presumably,  under  the  decisions, 
could  not  be  applied  to  adult  male  employes;  therefore,  any 
statute  regulative  of  employment  of  women,  or  of  women  and 
minors,  if  only  its  purpose  be  made  ostensibly  to  appear  as  one 
to  preserve  or  promote  the  morals  and  health  of  the  intended 
beneficiaries  of  the  act,  must  be  sustained  as  within  the  police 
I)ower  of  the  state. 

(4)  The  Minnesota  minimum  wage  statute,  applying  to 
women  and  minor  employes,  engaged  in  any  occupation,  is  just 
such  a  statute  as  is  described  in  the  last  premise.  It  is,  there- 
fore, within  the  police  power,  no  matter  that  it  restricts  the  lib- 
erty of  contract,  takes  the  property  of  one  for  the  benefit  of  an- 
other, and  has  many  effects  which,  otherwise  than  for  the  para- 
mount nature  of  the  police  power,  would  make  it  repugnant  to 
the  well  known  constitutional  limitations  prohibiting  statutes 
depriving  citizens  of  their  lib^^ty  or  property  witiiout  due 
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process  of  law,  discriminating  between  citizens  of  the  same 
clasSy  unduly  delegating  legislative  power,  and  other  limitations 
saf^uarding  well  recognized  individual  personal  and  property 
righta 

Any  ailment  in  favor  of  the  constitutionality  of  this  stat- 
ute, however  expressed,  will,  when  analyzed,  resolve  itself  into 
an  attempt  to  support  the  propositions  of  law  as  above  ex- 
pressed. It  requires  only  a  cursory  examination  of  the  authori- 
ties to  disclose  the  fallacy  of  that  argument 

There  has  been  no  decision  of  any  appellate  courts  federal  or 
state,  sustaining  a  statutory  compulsory  minimum  wage  for 
either  men  or  women  or  minors  in  any  private  employment  No 
inferior  court,  federal  or  state,  has  sustained  such  a  measure, 
with  the  exception  of  the  recent  decision  of  Judge  T.  J.  Cleeton 
of  the  Circuit  Court  of  Multnomah  County,  Or^on,  in  the  case 
of  Frank  (7.  Stettler,  plaintiff,  vs.  Edwin  Y.  O^Hara,  et  al.,  mem- 
hers  of  the  Industrial  Welfare  Commission  of  the  State  of  Ore- 
gon^  defendants.  This  case  was  brought  to  test  the  constitu- 
tionality  of  the  Or^on  minimum  wage  statute,  which,  as  here- 
in shown,  by  reason  of  its  provisions  for  hearing  and  notice  and 
other  provisions,  is  less  open  to  the  charge  of  unconstitution- 
ality than  is  the  Minnesota  statute. 

Judge  Cleeton,  in  his  decision,  takes  the  position  that^  as  the 
question  involved  was  undetermined  by  any  decision  of  the  high- 
est courts  covering  the  precise  question,  he  would,  for  the  time, 
solve  all  doubts  in  favor  of  the  constitutionality  of  the  statute, 
in  order  that  on  appeal  to  the  higher  courts  the  question  might 
be  there  determined.  The  case  is  now  pending  in  the  Supreme 
Court  of  Oregon. 

In  order  further  to  direct  attention  to  the  precise  questions 
here  involved,  and  to  show  the  fact  that  the  very  distinctions 
made  in  the  decisions  of  the  highest  courts  in  cases  of  other 
statutory  regulations  in  labor  matters  point  very  clearly  to  the 
conclusions  herein  reached,  I  will  next  show  that  certain  de- 
cisions and  classes  of  decisions  which  are  cited  in  support  of  a 
statutory  minimum  wage  for  employes  in  private  employment, 
not  only  do  not  support  such  a  minimum  wage,  but  are  conclu- 
sive against  it 

Buch  decisions  are  those  (1)  upholding  statutory  hours  or 
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wages  for  employes  engaged  in  public  vyork;  and  (2)  next^ 
decisions  upholding  statutory  hours  for  employes  engaged  in 
exceptiofi^lly  unhealthy  or  hazardous  occupations,  and  then 
(3)  decisions  extending  the  police  power  of  statutory  protec- 
tion to  women  beyond  the  limits  established  for  men,  and  show- 
ing the  grounds  of  the  distinction  in  favor  of  women  and  the 
limits  within  which  such  distinction  is  permissible.  Such  ex- 
amination will  show  that  the  statutory  limits  of  regulation  of 
employment  of  women  under  the  police  power  are  so  established 
as  to  prohibit  the  statutory  minimum  wage  for  women  and  mi- 
nors as  provided  by  the  Minnesota  act  of  1913. 

In  other  words,  it  will  be  shown  that  the  decisions  cited  in 
support  of  this  minimum  wage  not  only  do  not  support  it,  but 
on  the  contrary  are  against  it  To  this  showing  will  be  added 
decisions  directly  adjudicating  that  such  statutory  minimum 
wage  for  private  employment  is  unconstitutional. 

Decisions  as  to  Employes  Engaged  in  Public  Work. 

A  Kansas  statute  regulating  the  employment  of  all  laborers, 
in  any  public  work,  to  an  eight  hour  day,  was  upheld  by  the 
United  States  Supreme  Court,  without  reference  to  the  ques- 
tion of  police  power^  on  the  ground  that  the  State  had  the 
power  to  prescribe  the  conditions  upon  which  it,  the  State,  or 
any  of  its  municipal  divisions,  which  are  a  part  of  the  State, 
should  enter  into  contracts  for  labor.  As  said  by  Justice  Har- 
lan, who  wrote  the  decision : 

"Whatever  may  have  been  the  motives  controlling  the 
enactment  of  the  statute  in  question,  we  can  imagine  no 
possible  ground  to  dispute  the  power  of  the  State  to  de- 
clare that  no  one  undertaking  work  for  it  or  for  one  of  its 
municipal  agencies,  should  permit  or  require  an  employe 
on  such  work  to  labor  in  excess  of  eight  hours  each  day, 
and  inflict  punishment  upon  those  who  are  embraced  by 
such  regulations  and  yet  disregard  them.  It  cannot  be 
deemed  a  part  of  the  liberty  of  any  contractor  that  he  be 
allowed  to  do  public  work  in  any  mode  he  may  chose  to 
adopt,  without  regard  to  the  wishes  of  the  State.  On  the 
contrary,  it  belongs  to  the  State,  as  the  guardian  and  trus- 
tee for  its  people,  and  having  control  of  its  affairs,  to  pre- 
scribe the  conditions  upon  which  it  will  i)ermit  public  work 
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to  be  done  on  its  behalf,  or  on  behalf  of  itB  municipali- 
ties.''^ 

The  Court,  in  the  same  decision,  expressly  holds  (page  218) 
that  the  question  of  police  power,  touching  the  regulation  of 
hours  in  private  employment  in  hazardous  occupations,  such 
as  was  discussed  in  the  case  of  Holden  v.  Hardy,  169  U.  S.  366, 
was  not  iuTolved  for  the  reason,  as  shown  by  the  quotation  just 
given,  that  the  work  was  public  work. 

What  is  more  significant,  the  Court  says : 

^^No  question  arises  here  as  to  the  power  of  a  State,  con- 
sistently with  the  federal  constitution,  to  make  it  a  criminal 
offense  for  an  employer  in  purely  private  work  in  which 
the  public  has  no  concern,  to  permit  or  to  require  his  em- 
ployes to  perform  daily  labor  in  excess  of  a  prescribed  num- 
ber of  hours.'' 

Then  distinguishing  the  case  of  Holden  v.  Hardy,  in  which  the 
limitation  of  hours  for  laborers  in  underground  mines  and 
smelters  to  eight  hours,  was  supported  on  the  ground  of  the  ex- 
ceptional hazards  of  the  employment,  the  Court  said : 

"As  already  stated,  no  such  question  is  presented  by  the 
present  record;  for,  the  work  to  which  the  complaint  refers 
is  that  performed  on  behalf  of  a  municipal  corporation, 
not  private  work  for  private  parties.  Whether  a  similar 
statute,  applied  to  laborers  or  employes  in  purely  private 
work  would  be  constitutional,  is  a  question  of  very  large 
import,  which  we  have  no  occasion  now  to  determine  or 
even  to  consider."^ 

This  decision  establis}ied  the  principle  that  statutory  regula- 
tion of  hours,  or  even  of  wages  or  any  other  condition,  as  ap- 
plied to  contracts  or  employment  for  public  work,  does  not  pre- 
sent the  question  of  police  power ;  that  such  a  statute  is  within 
the  power  of  the  State,  on  the  ground  of  public  policy,  which 
leaves  to  the  State  the  i)ower  to  control  the  conditions  of  con- 
tracts to  which  it  or  its  municipal  subdivisions  shall  be  a  party 
for  the  purpose  of  its  own  public  work. 

This  authority  is  recognized  in  the  recent  Washington  de- 
cision where  a  state  statute  not  only  r^ulated  hours,  but  fixed 
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a  minimum  wage  for  employers  engaged  in  public  work.  It  was 
upheld  by  the  Supreme  Court  of  Washington  on  a  second  hear- 
ing^ on  authority  of  the  reasoning  and  conclusion  in  the  case  of 
Atkin  V.  Kansas.^ 

Cases^  therefore,  decided  on  the  ground  that  the  work  in- 
volved is  public  v>ork,  not  only  do  not  apply,  but  they  clearly 
make  a  distinction  as  against  cases  of  private  employment  and 
indicate  that  any  general  statute  regulating  hours  or  wages  in 
private  employment  must,  as  to  the  classes  of  labor  to  which 
they  apply,  be  based  upon  distinctions  clearly  sufficient  to 
bring  them  within  the  police  power  of  the  state. 

This  leads  to  the  distinctions  made  with  reference  to  pri- 
vate employment 

Decisions  as  to  Employes  in  ExcEPnoNAixY  Unhbalthful 

OR  Hazabdous  Occupations. 

It  has  never  been  held  that^  as  to  men  or  as  to  women,  statu- 
tory restrictions  of  hours  or  wages  could  be  enforced,  except 
as  to  employment  in  such  exceptionally  unhealthful  or  hazard- 
ous occupations,  that  the  i>eculiar  hazard  to  health,  life  or  limb 
of  those  occupations  justified  the  statute  as  a  police  power  regu- 
lation of  the  health  or  safety  of  the  employes  embraced  in  the 
act. 

On  this  principle  it  has  been  decided  in  many  cases,  which 
holding  has  been  supported  by  the  United  States  Supreme 
Court,  that  hours  of  labor  might  be  limited  in  private  employ- 
ment in  underground  mines,  smelters,  etc.  A  statute  of  Utah 
made  such  limitation  at  eight  hours  and  in  upholding  that 
statute  as  a  proper  exercise  of  the  police  power,  the  United 
States  Supreme  Court  said : 

^^The  enactment  does  not  profess  to  limit  the  hours  of 
all  workmen,  but  merely  those  who  are  employed  in  under- 
ground mines,  or  in  the  smelting,  reduction  or  refining  of 
ores  or  metals.  These  employments,  when  too  long  pur- 
sued, the  Legislature  has  judged  to  he  detrimental  to  the 
health  of  employes,  and  so  long  as  there  are  reasonable 
grownds  for  believing  that  this  is  so,  its  decision  upon  this 
subject  cannot  be  reviewed  by  the  federal  courts.    While 
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the  general  experience  of  mankind  may  justify  us  in  believ- 
ing  that  men  may  engage  in  ordinary  employments  more 
than  eight  hours  per  day  without  injury  to  their  health,  it 
does  not  follow  that  labor  for  the  same  length  of  time  is 
innocuous  when  carried  on  beneath  the  surface  of  the  earth, 
where  the  operative  is  deprived  of  fresh  air  and  sunlight 
and  is  frequently  subjected  to  foul  atmosphere  and  a  very 
high  temperature,  or  to  the  influence  of  noxious  gases,  gen- 
erated by  the  process  of  refining  or  smelting."^ 

By  this  decision,  there  was  expressly  excluded  the  i)ower, 
though  ostensibly  based  on  the  police  power  of  the  State  to 
protect  health  and  morals,  to  enact  any  regulation  of  private 
employment  and  have  it  applied  to  any  particular  occupation, 
unless  from  the  peculiar  nature  of  that  occupation  itself ^  there 
could  be  reasonably  said  to  be  presented  some  peculiar  hazard 
to  the  health  or  welfare  of  the  employes  in  question.  That 
question  of  fact  must  be  determined  by  a  consideration,  first, 
of  the  nature  of  the  occupation  in  question;  and,  second,  the 
nature  of  the  condition  of  the  employes  in  question,  as  con- 
nected with  the  particular  occupation  in  question.  Neither  of 
these  elements  alone  is  sufficiently  determinant  The  police 
power  cannot  be  exercised  solely  because  the  class  of  employes 
in  question  is  composed  of  men  or  of  women  or  of  minors,  either 
or  all.  Neither  can  it  be  exercised  solely  because  the  occupation 
in  question  is  of  one  kind  or  another,  either  hazardous  or  non- 
hazardous. 

The  exercise  of  the  police  power  in  such  cases  is  to  he  deter- 
mined by  the  nature  and  extent  of  the  peculiar  hazards  to  health 
or  safety  arising  out  of  the  connection  between  the  particular 
class  of  employes  in  question  with  the  particular  occupation  in 
question. 

If,  from  such  connection,  standing  by  itself  and  independent 
of  other  causes  or  conditions,  there  does  not  arise  peculiars 
conditions  menacing  the  health,  comfort  and  safety  of  the  etn- 
ployes,  then  there  is  no  ground  for  the  exercise  of  the  police 
power  in  connection  with  such  occupation. 

Without  going  further,  then,  it  is  manifest  that  even 
if  it  be  established  that  a  certain  employer  in  a  certain 
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occupation  does  not  pay  a  certain  employe  or  a  certain 
class  of  employes  a  living  wage^  by  reason  of  which  fact  the 
healthy  comfort  or  even  morals  of  the  employe  is  menaced, 
nevertheless  the  requisite  ground  for  the  interference  of  the 
State  through  its  police  power  is  not  present  The  needs  of 
the  employe  are  absolutely  independent  of  anything  that  is  re- 
lated to  the  occupation  in  question.  They  are  neither  created 
nor  increased  by  reason  of  any  action  on  the  part  of  the  em- 
ployer or  through  anything  which  is  peculiar  to  the  particular 
occupation  in  question.  This  is  as  far  as  we  would  need  to  go. 
For  the  fact  remains  that  neither  the  lack  nor  the  need  of  a 
living  wage  is  peculiar  to  anv  particular  class  of  persons,  nor 
to  any  particular  class  of  employes,  whether  the  class  distinc- 
tion be  made  on  the  basis  of  age,  of  sex,  or  of  experience.  That 
necessity  is  individual.  It  is  neither  created  nor  increased  bv 
the  fact  that  the  individual  suffering  from  that  common  need, 
that  natural  need,  happens  to  engage  himself  in  a  particular 
occupation  as  an  employe. 

There  is  no  ground  for  the  distinction  attempted  in  this 
minimum  wage  statute,  though  confined  to  women  and  minors, 
which  warrants  its  support  as  a  police  i)ower  measure  in  fur- 
therance of  health  and  morals. 

I  am  stating  these  fundamental  propositions  now  because 
they  are  suggested  by  the  decisions  already  cited,  and  they  will 
be  illustrated  and  confirmed  by  the  decisions  which  I  shall  next 
cite. 

The  New  York  Bakery  Shop  Case. 

The  Legislature  of  New  York  passed  a  statute  limiting  the 

hours  of  employment  in  bakeries  to  ten  hours  a  day.     This 

applied  to  employes  of  both  sexes.    The  United  States  Supreme 

Court  held  that  act  void  as  not  within  the  police  powers  of  the 

State,  and  the  Court  said  :^ 

^^It  musty  of  course,  be  conceded  that  there  is  a  limit  to 
Hhe  valid  exercise  of  the  police  power  hy  the  state.  There 
IB  no  dispute  concerning  this  general  proposition.  Other- 
wise the  Fourteenth  Amendment  would  have  no  efficacy 
and  the  legislatures  of  the  States  would  have  unbounded 
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power,  and  it  would  be  enough  to  say  that  any  piece  of 
legislation  was  enacted  to  conserve  the  morals,  the  health, 
or  the  safety  of  the  people ;  such  legislation  would  be  valid, 
no  matter  how  absolutely  without  foundation  the  claim 
might  be.  The  claim  of  the  police  power  would  be  a  mere 
pretext, — become  another  and  delusive  name  for  the  su- 
preme sovereignty  of  the  state  to  be  exercised  free  from 
constitutional  restraint  This  is  not  contended  for.  In 
every  case  that  comes  before  this  court,  therefore,  where 
legislation  of  this  character  is  concerned,  and  where  the 
protection  of  the  Federal  Constitution  is  sought,  the  ques- 
tion necessarily  arises:  Is  this  a  fair,  reasonable  and 
appropriate  exercise  of  the  police  power  of  the  state,  or  is 
it  an  unreasonable,  unnecessary  and  arbitrary  interfer- 
ence with  the  right  of  the  individual  to  his  personal  liberty, 
or  to  enter  into  those  contracts  in  relation  to  labor  which 
may  seem  to  him  appropriate  or  necessary  for  the  support 
of  himself  and  his  family?  Of  course,  the  liberty  of  con- 
tract relating  to  labor  includes  both  parties  to  it.  The 
one  has  as  much  right  to  purchase  as  the  other  to  sell 
labor. 

^^This  is  not  a  question  of  substituting  the  judgment  of 
the  court  for  that  of  the  legislature.  If  the  act  be  within 
the  power  of  the  state  it  is  valid,  although  the  judgment 
of  the  court  might  be  totally  opposed  to  the  enactment  of 
such  a  law.  But  the  question  would  still  remain:  Is  it 
within  the  police  power  of  the  state?  And  that  question 
must  be  answered  by  the  court. 

"The  question  whether  this  act  is  valid  as  a  labor  law, 
pure  and  simple,  may  be  dismissed  in  a  few  words.  There 
is  no  reasonable  ground  for  interfering  with  the  liberty 
of  person  or  the  right  of  free  contract,  by  determining  the 
hours  of  labor,  in  the  occupation  of  a  baker.  There  is  no 
contention  that  bakers  as  a  class  are  not  equal  in  intelli- 
gence and  capacity  to  men  in  other  trades  or  manual  occu- 
pations, or  that  they  are  not  able  to  assert  their  rights 
and  care  for  themselves  without  the  protecting  arm  of  the 
state,  interfering  with  their  independence  of  judgment  and 
of  action.  They  are  in  no  sense  wards  of  the  state.  Viewed 
in  the  light  of  a  purely  labor  law,  with  no  reference  what 
ever  to  the  question  of  health,  we  think  that  a  law  like  the 
one  before  us  involves  neither  the  safety,  the  morals,  nor 
the  welfare  of  the  public,  and  that  the  interests  of  the 
public  is  not  in  the  slightest  d^ree  affected  by  such  an 
act  The  law  must  be  upheld,  if  at  all,  as  a  law  pertaining 
to  the  health  of  the  individual  engaged  in  the  occupation 
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of  a  baker.  It  does  not  affect  any  other  portion  of  the 
public  than  those  who  are  engaged  in  that  occupation. 
Clean  and  wholesome  bread  does  not  depend  upon  whether 
the  baker  works  but  ten  hours  per  day  or  only  sixty  hours 
per  week.  The  limitation  of  the  hours  of  labor  does  not 
come  within  the  police  power  on  that  ground. 

"It  is  a  question  of  which  of  two  powers  or  rights  shall 
prevail, — the  power  of  the  state  to  legislate,  or  the  right  of 
the  individual  to  liberty  of  person  and  freedom  of  contract 

^'The  mere  assertion  that  the  subject  relates,  though  hut 
in  a  remote  degree,  to  the  public  health,  does  not  neces- 
sarily  render  the  enactment  valid.  The  act  must  have  a 
more  direct  relation,  as  a  means  to  a/n  end,  a/nd  the  end 
itself  must  he  appropriate  and  legitimate,  before  an  act 
can  be  held  to  be  valid,  which  interferes  voith  the  general 
right  of  an  individual  to  be  free  in  his  person  and  in  his 
pouter  to  contract  in  relation  to  his  own  labor. 

"This  case  has  caused  much  diversity  of  opinion  in  the 
state  courts.  In  the  Supreme  Court  two  of  the  five  judges 
composing  the  court  dissented  from  the  jud<nnent  aflBlrm- 
ing  the  validity  of  the  act.  In  the  Court  of  Appeals  three 
of  the  seven  judges  also  dissented  from  the  judgment  up- 
holding the  statute.  Although  found  in  what  is  called  a 
labor  law  of  the  state,  the  Court  of  Appeals  has  upheld 
the  act  as  one  relating  to  the  public  health, — ^in  other 
words,  as  a  health  law.  One  of  the  judges  of  the  Court 
of  Appeals,  in  upholding  the  law,  stated  that,  in  his  opin- 
ion, the  regulation  in  question  could  not  be  sustained  un- 
less they  were  able  to  say,  from  common  knowledge,  that 
working  in  a  bakery  and  candy  factory  was  an  unhealthy 
employment.  The  judge  held  that,  while  the  evidence  was 
not  uniform,  it  still  led  him  to  the  conclusion  that  the 
occupation  of  a  baker  or  confectioner  was  unhealthy  and 
tended  to  result  in  diseases  of  the  respiratory  organs.  Three 
of  the  judges  dissented  from  that  view,  and  they  thought 
the  occupation  of  a  baker  was  not  to  such  an  extent  un- 
healthy as  to  warrant  the  interference  of  the  legislature 
with  the  liberty  of  the  individual. 

"We  think  the  limit  of  the  police  power  has  been  reached 
and  passed  in  this  case.  There  is,  in  our  judgment,  no 
reasonable  ^fov/ndation  for  holding  this  to  be  necessary 
or  appropriate  as  a  health  law  to  safeguard  the  public 
health,  or  the  health  of  the  indimdu^ils  who  are  follouAng 
the  trade  of  a  baker.  If  this  statute  be  valid,  and  if,  there- 
fore, a  proper  case  is  made  out  in  which  to  deny  the  right 
of  an  individual,  sui  juris,  as  employer  or  employee,  to 


is 

make  contracte  for  the  labor  of  tlie  latter  under  the  pro- 
tection of  the  provisions  of  the  Federal  Cionstitution,  there 
would  seem  to  he  no  length  to  tohich  legislation  of  thidi 
nature  might  not  go.  The  case  differs  widely,  as  we  have 
already  stated,  from  the  expressions  of  this  court  in  regard 
to  laws  of  this  nature,  as  stated  in  Holden  vs.  Hardy,  169 
U.  S.  366,  42  L.  Ed.  780,  18  Sup.  Ct  Bep.  383,  and  Jacob- 
son  V.  Massachusetts,  197  U.  8.  a/nte,  643,  25  Sup.  Ct 
Bep.  358. 

^'We  think  that  there  can  be  no  fair  doubt  that  the  trade 
of  a  baker,  in  and  of  itself,  is  not  an  unhealthy  one  to  that 
degree  which  would  authorize  the  legislature  to  interfere 
with  the  right  to  labor,  and  with  the  right  of  free  contract 
on  the  part  of  the  individual,  either  as  employer  or  em- 
ployee. In  looking  through  statistics  regarding  all  trades 
and  occupations,  it  may  be  true  that  the  trade  of  a  baker 
does  not  appear  to  be  as  healthy  as  some  other  trades,  and 
is  also  vastly  more  healthy  than  still  others.  To  the  com- 
mon understanding  the  trade  of  a  baker  has  never  been  re- 
garded as  an  unhealthy  one.  Very  likely  physicians  would 
not  recommend  the  exercise  of  that  or  of  any  other  trade 
as  a  remedy  for  ill  health.  Some  occupations  are  more 
healthy  than  others,  but  we  think  there  are  none  which 
might  not  come  under  the  power  of  the  legislature  to 
supervise  and  control  the  hours  of  working  therein,  if  the 
mere  fact  that  the  occupation  is  not  absolutely  and  per- 
fectly healthy  is  to  confer  that  right  upon  the  legislative 
department  of  the  government  It  might  be  safely  affirmed 
that  almost  all  occupations  more  or  less  affect  the  health. 
There  must  be  more  than  the  mere  fact  of  the  possible 
existence  of  some  small  amount  of  unhealthiness  to  war- 
rant legislative  interference  with  liberty.  It  is  unfortun- 
ately true  that  labor,  even  in  any  department,  may  possibly 
carry  with  it  the  seeds  of  unhealthiness. 

"But  are  we  all,  on  that  account,  at  the  mercy  of  legis- 
lative majorities?  A  printer,  tinsmith,  a  locksmith,  a  car- 
penter, a  cabinetmaker,  a  dry  goods  clerk,  a  bank's,  a 
lawyer's  or  a  physician's  clerk,  or  a  clerk  in  almost  any 
kind  of  business,  would  all  come  under  the  power  of  the 
legislature,  on  this  assumption.  No  trade,  no  occupation^ 
no  mode  of  earning  one's  living  could  escape  this  all-per- 
vading power,  and  the  acts  of  the  legislature  in  limiting 
the  hours  of  labor  in  all  employments  would  be  valid, 
although  such  limitation  might  seriously  cripple  the  abil- 
ity of  the  laborer  to  support  himself  and  his  family.  In 
our  large  cities  there  are  many  buildings  into  which  the 
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sun  penetrates  far  but  a  short  time  in  each  day,  and  these 
buildings  are  occupied  by  people  carrying  on  the  busi- 
ness of  bankers,  brokers,  lawyers,  real  estate,  and  many 
other  kinds  of  business,  aided  by  many  clerks,  messengers 
and  other  employees.  Upon  the  assumption  of  the  val- 
idity of  this  act  under  review,  it  is  not  possible  to  say  that 
an  act,  prohibiting  lawyers  or  bank  clerks,  or  others,  from 
contracting  to  labor  for  their  employers  more  than  eight 
hours  a  day  would  be  invalid.  It  might  be  said  that  it  is 
unhealthy  to  work  more  than  that  number  of  hours  in  an 
apartment  lighted  by  artificial  light  during  the  working 
hours  of  the  day;  that  the  occupation  of  the  bank  clerk, 
the  lawyer's  clerk,  the  real  estate  clerk,  or  the  broker's 
clerk  in  such  offices  is,  therefore,  unhealthy,  and  the  legis- 
lature, in  its  paternal  wisdom,  must,  therefore,  have  the 
right  to  legislate  on  the  subject  of,  and  to  limit,  the  hours 
for  such  labor ;  and  if  it  exercises  that  power,  and  its  val- 
idity be  questioned,  it  is  sufficient  to  say,  it  has  reference 
to  the  health  of  the  employees  condemned  to  labor  day 
after  day  in  buildings  where  the  sun  never  shines ;  it  is  a 
health  law,  and  therefore  it  is  valid,  and  cannot  be  ques- 
tioned by  the  courts.'^ 

This  decision  has  been  vigorously  attacked,  and  it  is  even 
asserted  that  the  dissenting  opinion  in  this  case  '4s  the  law 
in  this  country  today."^  But  the  dissenting  opinion  in  that 
case  did  not  support  or  urge  any  principle  which  could  be  the 
foundation  for  a  statutory  minimum  wage  in  private  employ- 
ment. It  was  based  upon  the  proposition  that,  as  the  Legis- 
lature of  New  York  had  declared,  that  the  bakery  industry  was 
peculiarly  dangeroiis  to  the  health  of  employes^  the  con- 
trary fact  was  not  so  well  established  and  well  known  that 
an  appellate  court  could  say  of  its  own  motion  that  the  finding 
of  the  Legislature  was  wrong  upon  this  question  of  fact,  nor 
that  the  state  appellate  court  was  wrong  in  refusing  to  reverse 
the  state  legislature  as  to  that  finding  of  fact^  But  note  that 
in  this  decision  there  is  emphasized  Uie  principle  which  I  have 
above  stated  as  controlling  the  consideration  of  the  constitu- 
tionality of  this  minimum  wage  statute,  and  my  present  con- 
tention is  supported  even  more  by  the  dissenting  opinion  than 
by  the  main  opinion.    Taken  together,  they  form  a  complete 


S6  Report  Massachusetts  Commission  on  Minimum  Waere  Boards  1912.  pacre  24. 
37  Loctmer  vs.  New  York,  198  U.  S.,  46;  Dissenting  Oponion,  66-74. 
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oonflrmation  of  my  proposition,  and  a  complete  answer  to  the 
claim  of  constitutionality  for  this  minimum  wage  statute.  They 
clearly  establish  the  rule  that  in  these  matters  the  hazard  to 
safety,  health  or  comfort  of  the  employe  which  may  be  pro- 
tected by  the  statutory  regulation  must  be  a  hazard  peculiar 
to  the  occupation  in  question. 

A  statutory  restriction,  even  as  to  hours  of  labor,  which  had 
no  relation  between  the  occupation  affected  and  the  question 
of  the  safety,  health  or  morals  of  the  employe,  could  have  no 
validity  based  ux)on  the  police  power  of  the  state.  Yet  this 
minimum  wage  statute  applies  to  any  occupation  and  to  each 
and  all  occupations,  businesses  and  industries,  and  to  every 
branch  thereof,  without  any  reference  or  consideration  to  any 
peculiarity  of  any  such  occupation,  much  less  of  any  peculiar- 
ity with  reference  to  it  being  hazardous  to  safety,  health  or 
morals.  Accordingly,  a  regulation  of  hours  made  in  the  broad 
terms  of  this  statute  could  not  be  justified;  much  less  a  regu- 
lation of  wages,  computed  by  the  living  needs  of  the  employe, 
which  are  not  even  remotely  connected  with,  but  are  absolutely 
divorced  from,  anything  arising  out  of  the  occui)ation  itself. 

There  is  no  "real  or  substantial  relation"  between  the  employ- 
ments affected  by  such  a  statute  and  the  objects  which  it  pur- 
I)orts  to  accomplish.  In  other  words,  there  is  no  real  or  sub- 
stantial relation  between  the  occupation  of,  for  instance,  the 
retail  merchant  and  the  natural  necessity  or  the  natural  desert 
of  an  employe  to  receive  a  living  wage,  even  though  a  living 
wage  be  necessary  for  the  reasonable  health  and  comfort  of 
the  employe.  Even  if  we  admit  that  it  is  the  ethical  or  religious 
duty  of  an  employer  to  supply  this  need,  still  there  is  no  legal 
basis  for  compelling  him  to  do  so,  merely  because  in  some  occu- 
pation he  holds  to  the  person  in  need  the  relation  of  employer 
to  employe. 

As  has  been  said  by  the  United  States  Supreme  Court  many 
times,  and  reiterated  by  the  dissenting  opinion  in  the  Lochner 
case,  a  court  should  declare  such  statute  invalid  if  it,  though 
"purporting  to  have  been  enacted  to  protect  the  public  health, 
the  public  morals  or  the  public  safety,  has  no  real,  suhatantial 
relation  to  those  objects,  or  is,  beyond  all  question,  a  plain, 
palpable  invasion  of  the  rights  secured  by  the  fundamental 
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No  atatutory  regulation  of  labor^  whether  as  to  labor  condi- 
tioDSy  hours  or  wages  which  involved  a  payment  or  charge  upon 
the  employer  in  favor  of  the  employe  has  ever  been  sustained, 
unless  such  charge  has  been  to  compensate  the  employe  for  or 
to  relieve  him  from  some  hazard  or  disadvantage  arising  di- 
rectly out  of  the  employment  in  question.  On  this  principle, 
hours  may  be  restricted  as  to  employes  to  whom  in  the  occupa- 
tion in  question  longer  hours  are  unhealthy  or  dangerous.  Safe 
and  healthful  conditions  of  work  may  be  required,  including 
safety  appliances  in  machinery.  Also,  under  workmen's  com- 
pensation acts,  casualty  from  accident  in  the  employment  may 
be  insured  against  at  the  expense  of  the  employer.  It  could 
never  be  seriously  claimed,  however,  that  an  employer  could 
be  compelled  to  provide  reasonably  necessary  sick  benefits  or 
death  benefits  for  his  employe  or  employe's  family,  on  the 
ground  that  such  misfortunes  occurred  directly  or  indirectly 
to  the  employe  while  employed, — ^meaning,  of  course,  sickness 
and  death  of  the  employe,  or  members  of  his  family,  which  are 
not  results  of  contact  with  the  employment  Nevertheless,  such 
benefits  would  be  promotive  of  the  health  and  comfort  of  the 
employe  and  are  included  in  the  reasonable  necessaries  of  life. 
Such  benefits  cannot  be  imposed  where  their  necessity  does 
not  originate  from  the  employment  itself.  For  the  same  reason, 
the  minimum  wage  benefit  is  entirely  different  from  other  statu- 
tory benefits  to  employes,  at  the  expense  of  the  employer,  which 
have  been  sustained  by  the  courts.  The  fulfilling  of  the  neces- 
sity in  question  is,  as  a  general  proi)osition,  promotive  of 
health,  morals  and  comfort,  but  it  is  not  a  necessity  which 
ariBes  out  of  the  employment,  nor  one  which  is  connected  with 
it.  So  far  as  considerations  of  legal  obligations  are  concerned, 
the  employer  is  a  stranger  to  such  necessities.  Therefore,  he 
cannot  be  compelled  by  law  to  pay  a  wage  based  solely  upon 
the  living  necessities  of  the  employe. 

The  Oregon  Case — Women  in  Laundeies. 

The  case  of  Muller  v.  Oregon,^  208  U.  S.,  412,  is  cited  in  sup- 
I)ort  of  this  minimum  wage  statute  for  women  employes,  as 

S8  Liochner  vs.  New  York,  198  U.  S..  Disaentinff  Opinion,  p.  68. 
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establishing  a  right  of  the  legislature,  under  the  jiolice  powei*, 
to  have  enforced  this  l^islation  aa  to  women  employes,  whidi, 
it  is  demonstrated,  under  the  decisions  already  cited,  could  not 
be  enforced  as  to  adult  male  employes.  It  is  claimed  that  this 
case  establishes  the  right  to  place  women  as  a  class  under  he 
purview  of  statutes  regulating  hours  and  wages  and  other  con- 
ditions; and  that  such  restrictions  may  be  made  applicable  to 
any  and  all  occupations  independently  of  the  question  of  any 
hazard  to  safety,  health  or  morals  i)eculiar  to  the  occupation  in 
question. 

On  the  contrary,  this  Oregon  case  again  confirms  the  prop- 
osition upon  which  my  argument  is  based,  that  in  order  to 
warrant  such  restrictions,  with  reference  to  any  occupation, 
on  the  ground  of  police  power  to  protect  against  hazards  to 
safety  or  health  or  morals,  the  hazard  in  question  must  be 
shown  to  arise  from  the  occupation  in  question  and  in  connec- 
tion with  the  employment  in  question.  More  than  that,  a  re- 
striction as  to  hours  might  be  justified  as  having  "real,  sub- 
stantial relation"  with  the  purposes  of  the  statute.  But  a 
regulation  requiring  a  living  wage  w^ould  have  no  relation 
whatever  to  the  occupation  or  to  the  employment  in  question. 

The  Legislature  of  Oregon  passed  an  act  limiting  the  hours 
for  work  by  females  "in  any  mechanical  establishment,  or  fac- 
tory, or  laundry  in  this  state  more  than  ten  hours  during  any 
day."  The  question  in  this  case  was  as  to  whether  the  pro- 
hibition as  applicable  to  laundries  could  be  enforced. 

Now,  from  what  has  already  been  said,  and  before  we  pro- 
ceed to  examine  the  decision  of  the  federal  supreme  court  in 
this  Oregon  case,  we  can  readily  see  that  the  principles  which 
we  have  stated,  as  already  drawn  from  the  decisions  above 
noted,  would  be  confirmed  or  repudiated  in  the  Or^on  case 
according  to  whether  the  basis  of  that  decision  was  one  or  the 
other  of  the  following  propositions : 

(1)  The  occupation  of  laundry  women,  as  laundries  are 
generally  conducted,  involves  such  requirements  of  the  employe 
that  excessive  hours  would  hazard  the  safety  and  health  of 
the  employe  in  question ;  and,  furthermore,  as  the  employes  in 
question  are  women,  the  hazard  involved  is  i)eculiarly  danger- 
ous to  women ;  or 
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(2)  Under  the  police  power  restrictione  may  be  applied  to 
women  employes  sb  a  class,  irrespective  of  the  character  of  the 
occupation  or  kind  of  employment  in  which  their  work  is  done^ 
and  irrespective  of  the  kind  of  work  which  the  women  employes 
in  question  have  to  do  in  that  occupation,  and  also  irrespective 
of  whether  or  not  the  hazard  to  their  safety,  health  and  com- 
fort, against  which  it  is  the  object  of  the  act  to  protect  them 
(in  the  case  of  the  minimum  wage  statute  it  is  the  abstract 
right  to  or  need  of  a  living,  and  is  not  a  question  of  hours)  has, 
In  the  words  of  the  Court,  "any  real  or  substantial  relation" 
to  the  objects  sought  to  be  accomplished. 

Now,  a  reading  of  that  decision  shows  that  it  is  based  exactly 
upon  the  former  proposition  and  that  it  squarely  repudiates 
the  latter  proposition.  The  case,  therefore,  not  only  fails  to 
support  the  argument  for  the  constitutionality  of  the  minimum 
wage  statute,  but  is  directly  against  it 

The  Court  held  that  an  occupation  might  be  injurious  to  a 
woman  employe  when  it  was  not  to  a  man,  and  that,  therefore, 
hours  of  more  than  ten  a  day  for  a  woman  might  be  prohibited, 
if  the  facts  warranted,  when  such  prohibition  in  the  case  of  a 
man  would  not  be  sustained;  and  that  this  distinction,  when 
reasonably  made  the  basis  of  a  statute,  would  be  sustained. 

Then,  referring  to  the  occupation  in  question,  that  of  a 
woman  worker  in  a  laundry,  requiring  her  day  after  day  to  be 
for  a  long  time  on  her  feet  at  work,  it  was  held  that  the  State 
Legislature  was  warranted  in  finding  that  there  was  as  to 
women  a  peculiar  hazard  to  health,  if  the  hours  were  not  re- 
stricted. This  is  the  scope  and  limit  of  that  decision.  The 
Court  said  :^ 

"That  woman's  physical  structure  and  the  performance 
of  maternal  functions  place  her  at  a  disadvantage  in  the 
struggle  for  subsistence  is  obvious.  This  is  especially  true 
when  the  burdens  of  motherhood  are  upon  her.  Even  when 
they  are  not,  by  abundant  testimony  of  the  medical  fra- 
ternity, continuance  for  a  long  time  on  her  feet  at  work, 
respecting  this  from  day  to  day,  tends  to  injurious  effects 
upon  the  body,  and,  as  healthy  mothers  are  essential  to 
vigorous  offsprings,  the  physical  wellbeing  of  woman  be- 
comes an  object  of  public  interest  and  care  in  order  to 
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preserve  the  strength  and  vigor  of  the  raoe, 

''Still  again^  history  discloses  the  fact  that  woman  has 
always  been  dependent  upon  man.  He  established  his  con- 
trol at  the  outset  bj  superior  physical  strength,  and  this 
control  in  various  forms,  with  diminishing  intensity,  has 
continued  to  the  present.  As  minors,  though  not  to  the 
same  extent,  she  has  been  looked  upon  in  the  courts  as 
needing  especial  care  that  her  rights  may  be  preserved. 
Education  was  long  denied  her,  and  while  now  the  doors 
of  the  schoolroom  are  opened  and  her  opportunities  for 
acquiring  knowledge  are  great,  yet  even  with  that  and  the 
consequent  increase  of  capacity  for  business  affairs  it  is 
still  true  that  in  the  struggle  for  subsistence  she  is  not  an 
equal  competitor  with  her  brother.  Though  limitations 
upon  personal  and  contractual  rights  may  be  removed  by 
legislation,  there  is  that  in  her  disposition  and  habits  of 
life  which  will  operate  against  a  full  assertion  of  those 
rights.  She  will  still  be  where  some  legislation  to  protect 
her  seems  necessary  to  secure  a  real  equality  of  right 
Doubtless  there  are  individual  exceptions,  and  there  are 
many  respects  in  which  she  has  an  advantage  over  him; 
but  looking  at  it  from  the  viewpoint  of  the  effort  to  main- 
tain an  independent  position  in  life,  she  is  not  upon  an 
equality.  Differentiated  by  these  matters  from  the  other 
sex,  she  is  properly  placed  in  a  class  by  herself,  and  legis- 
lation designed  for  her  protection  may  be  sustained,  even 
when  like  legislation  is  not  necessary  for  men,  and  could 
not  be  sustained.  It  is  impossible  to  close  one's  eyes  to 
the  fact  that  she  still  looks  to  her  brother  and  depends 
upon  him.  Even  though  all  restrictions  on  political,  per- 
sonal and  contractual  rights  were  taken  away,  and  she 
stood,  so  far  as  statutes  are  concerned,  upon  an  absolutely 
equal  plane  with  him,  it  would  still  be  true  that  she  is  so 
constituted  that  she  will  rest  upon  and  look  to  him  for 
protection;  that  her  physical  structure  and  a  proper  dis- 
charge of  her  maternal  functions  —  having  in  view  not 
merely  her  own  health,  but  the  wellbeing  of  the  race — 
justify  legislation  to  protect  her  from  the  greed  as  well  as 
the  passion  of  man.  The  limitations  which  this  statute 
places  upon  her  contractual  i)owers,  ui)on  her  right  to 
agree  with  her  employer  as  to  the  time  she  shall  labor,  are 
not  imposed  solely  for  her  benefit,  but  also  largely  for 
the  benefit  of  all.  Many  words  cannot  make  this  plainer. 
The  two  sexes  differ  in  structure  of  body,  in  the  functions 
to  be  performed  by  each,  in  the  amount  of  physical 
strength,  in  the  capacity  for  long  continued  labor,  par- 
ticularly when  done  standing,  the  influence  of  vigorous 
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liealth  upon  the  future  wellbeing  of  the  race,  the  fielf-reli- 
ance  which  enables  one  to  assert  full  rights,  and  in  the 
capacity  to  maintain  the  struggle  for  subsistence.  This 
difference  justifies  a  difference  in  legislation,  and  upholds 
that  which  is  designed  to  compensate  for  some  of  the  bur- 
dens which  rest  upon  her. 

"We  have  not  referred  in  this  discussion  to  the  denial 
of  the  elective  franchise  in  the  State  of  Oregon,  for  while 
that  may  disclose  a  lack  of  political  equality  in  all  things 
with  her  brother,  that  is  not  of  itself  decisive.  The  reason 
runs  deeper,  and  rests  in  the  inherent  difference  between 
the  two  sexes,  and  in  the  different  functions  in  life  which 
they  perform. 

"For  these  reasons,  and  without  questioning  in  any  re- 
epect  the  decision  in  Lochner  v.  New  York^  we  are  of  the 
opinion  that  it  cannot  be  adjudged  that  the  act  in  question 
is  in  conflict  with  the  Federal  Constitution,  so  far  as  it 
respects  the  work  of  a  female  in  a  laundry,  and  the  judg- 
ment of  the  Supreme  Court  of  Oregon  is  affirmed.'^ 

The  Case  op  Noble  State  Bank  v.  Haskell^  219  U.  S.  104. 

It  is  now  a  little  over  three  years  since  the  question  of  the 
extent  of  the  police  power  of  the  state  was  discussed  by  the 
Federal  Supreme  Court  in  the  case  of  Noble  State  Bank  v.  Has- 
kell. Since  then,  two  sentences,  picked  out  of  that  decision  and 
disconnected  with  their  context  or  application,  have  been 
quoted  as  supporting  every  extreme  theory  repugnant  to  the 
fundamental  principles  of  our  constitutional  system  of  govern- 
ment They  have  been  the  solace  and  plaything  of  visionaries. 
They  have  been  put  forward  as  authoritative  supi)ort,  from  the 
highest  judicial  tribunal,  of  every  political  vagary  which  has 
been  advanced  since  they  were  uttered.  From  them  the  social- 
ist claims  not  only  justification  for  his  creed,  but  also  a  promise 
of  the  effective  accomplishment  of  his  ends,  and  this,  too,  by 
the  instruments  by  which  he  has  said  he  would  work  out  those 
ends;  because,  under  his  construction,  they  would  compel  all 
constitutional  protection  to  property  to  yield  to  the  forces  of  a 
"prei)onderant  opinion."  The  pseudo-reformer  who  confounds 
change  with  progress  cites  these  excerpted  sentences  as  author- 
ity in  favor  of  his  proposition  to  do  away  with  all  constitu- 
tional safeguards  and  to  turn  every  judge  and  every  judicial 
decision  over  to  the  arbitrary  caprice  of  a  temporary  majority. 
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Every  possible  change  in  the  administration  of  the  law  or  in 
our  system  of  government  is  advanced  not  only  as  justifiable, 
but  as  feasible  and  consistent  with  constitutional  law;  because, 
as  it  is  alleged,  these  excerpte  extend  the  limits  of  the  police 
power  as  theretofore  established  and  make  the  police  power 
of  the  respective  states,  without  limit,  paramount  to  every  other 
constitutional  consideration. 

In  the  same  way  they  are  cited  by  advocates  of  the  constitu- 
tionality of  the  minimum  wage  statute  as  involving  a  new  doc- 
trine with  r^ard  to  the  police  power  in  accordance  with  which 
all  objections  to  the  constitutionality  of  that  statute  are  over- 
come.^ 

These  sentences  are,  in  the  words  of  Justice  Holmes,  who 

wrote  the  decision : 

"It  may  be  said  in  a  general  way  that  the  police  i)Ower 
extends  to  all  the  great  public  needs.  It  may  be  put  forth 
in  aid  of  what  is  sanctioned  by  usage,  or  held  by  the  pre- 
vailing morality  or  strong  and  preponderant  opinion  to 
be  greatly  and  immediately  necessary  to  the  public  wel- 
fare."*i 

I  have  often  thought  how  Justice  Holmes,  when  he  hears  the 
attempted  application  of  these  sentences,  must  yearn  to  divest 
himself  for  a  time  of  his  judicial  position,  which  prohibits  his 
answering  directly  the  many  distortions  and  misapplications 
of  these  phrases,  and  to  answer  personally  some  of  the  claims 
which  are  made  with  r^ard  to  them.  I  venture  the  surmise 
that  already,  if  we  would  read  between  the  lines,  he  has  sug- 
gested some  such  answer  in  his  speech  less  than  a  year  ago 
when  he  inveighed  against  any  i)olicy  founded  upon  an  unrea- 
sonable misapprehension  of  the  significance  of  free  competition 
in  business,  of  private  ownership  and  of  private  investments. 
He  said  :^ 

"We  are  apt  to  think  of  ownership  as  a  terminus,  not 
as  a  gateway ;  and  not  to  realize  that,  except  the  tax  levied 
for  personal  consumption,  large  ownership  means  invest- 
ment, and  investment  means  the  direction  of  labor  toward 
the  production  of  the  greatest  returns,  returns  that  so  far 


40  Report  Maasachusetts  Commission  on  Minimum  Waflre  Boards,  1912,  i>a«« 
24;  and  "Minimum  Wa^e  Legislation."  by  John  A.  Ryan,  Catholic  World,  Febru- 
ary, 1918. 
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42  Speech  of  Mr.  Justice  Holmes  at  dinner  of  the  Harvard  Law  AsaoclaUon  of 
New  York,  Feb.  16,  191S.  S.  Doc.  No.  1106.  62d  Cong.,  Sd  Sees. 
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as  they  are  great  ^ow  by  that  very  fact  that  they  are 
consumed  by  the  many,  not  alone  by  the  few.  If  I  might 
ride  a  hobby  for  an  instant,  I  should  say  we  need  to  think 
things  instead  of  words;  to  drop  ownership,  money,  etc., 
and  to  think  of  the  stream  of  products,  of  wheat  and  cloth 
and  railway  travel.  When  we  do,  it  is  obvious  that  the 
many  consume  them ;  that  they  now  as  truly  have  substan- 
tially all  there  is  as  if  the  title  were  in  the  United  States ; 
that  the  great  body  of  property  is  socially  administered 
now ;  and  that  the  function  of  private  ownership  is  to  divine 
in  advance  the  equilibrium  of  social  desires  which  social- 
ism equally  would  have  to  divine,  but  which  under  the 
delusion  of  self-seeking  is  more  poignantly  and  shrewdly 
foreseen.'* 

What  Justice  Holmes  said  in  the  Oklahoma  Bank  case  was 

no  new  doctrine  of  the  police  i)Ower,  nor  a  rule  extending  any 

former  doctrine.    As  he  protests  (in  his  opinion  denying  rear- 

gument) : 

"The  analysis  of  the  police  power,  whether  correct  or  not, 
was  intended  to  indicate  an  interpretation  of  what  has 
taken  place  in  the  past,  not  to  give  a  new  or  wider  scope 
to  the  power."^* 

In  former  cases  the  Supreme  Court,  speaking  through  Jus- 
tice Holmes  and  through  Justice  Brewer,  had  said  what  was 
intended  to  be  the  same,  and  to  have  the  same  application,  as 
was  stated  by  Justice  Holmes  in  the  Oklahoma  case.  In  the 
Lochner  case.  Justice  Holmes  had  said  :^ 

"A  constitution  is  not  intended  to  embody  a  particular 
economic  theory,  whether  of  paternalism  and  the  organic 
relation  of  the  citizen  to  the  State  or  of  laissez  faire.  It  is 
made  for  people  of  fundamentally  differing  views,  and  the 
accident  of  our  finding  certain  opinions  natural  and  famil- 
iar or  novel  and  even  shocking  ought  not  to  conclude  our 
judgment  upon  the  question  whether  statutes  embodying 
them  conflict  with  the  Constitution  of  the  United  States. 

"General  propositions  do  not  decide  concrete  cases.  The 
decision  will  depend  on  a  judgment  or  intuition  more  subtle 
than  any  articulate  major  premise.  But  I  think  that  the 
proposition  just  stated,  if  it  is  accepted,  will  carry  us  far 
toward  the  end.    Every  opinion  tends  to  become  a  law.    I 


42a  219  U.  8.,  p.  680. 

48  Lochner  vs.  New  Tork,  198  U.  S.  4S,  75-8. 
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think  that  the  word  liberty  in  the  Fourteenth  Amendment 
is  perverted  when  it  ia  held  to  prevent  the  natural  out- 
come of  a  dominant  opinion^  unless  it  can  be  said  that  a 
rational  and  fair  man  necessarily  would  admit  that  the 
statute  proposed  would  infringe  fundamental  principles 
as  they  have  been  understood  by  the  traditions  of  our  peo- 
ple and  our  law.  It  does  not  need  research  to  show  that 
no  such  sweeping  condemnation  can  be  i>assed  upon  the 
statute  before  us.  A  reasonable  man  might  think  it  a 
proper  measure  on  the  score  of  health." 

Again^  with  reference  to  the  claim  that  a  woman's  peculiar 

physical  structure  and  duties  would  make  an  employment  in 

which  she  is  required  to  stand  for  long  hours  hazardous  and 

peculiarly  hazardous  to  her  as  a  woman^  Justice  Brewer  had 

said:^ 

'•The  legislation  and  opinions  referred  to  in  the  margin 
may  not  be,  technically  speaking,  authorities,  and  in  them 
is  little  or  no  discussion  of  the  constitutional  question  ih^ 
sented  to  us  for  determination,  yet  they  are  significant  of  a 
widespread  belief  that  woman's  physical  structure,  and  the 
functions  she  performs  in  consequence  thereof,  justify  spe- 
cial legislation  restricting  or  qualifying  the  conditions 
under  which  she  should  be  permitted  to  toil.  Constitu- 
tional questions,  it  is  true,  are  not  settled  by  even  a  con- 
sensus of  present  public  opinion,  for  it  is  the  peculiar  value 
of  a  written  constitution  that  it  places  in  unchanging  form 
limitations  upon  legislative  action,  and  thus  gives  a  per- 
manence and  stability  to  popular  government  which  other- 
wise would  be  lacking.  At  the  same  time,  when  a  question 
of  fact  is  debated  and  debatable,  and  the  extent  to  which 
a  si)ecial  constitutional  limitation  goes  is  affected  by  the 
truth  in  respect  to  that  fact,  a  widespread  and  long  con- 
tinued belief  concerning  it  is  worthy  of  consideration.  We 
take  judicial  cognizance  of  all  matters  of  general 
knowledge." 

The  decision  in  the  case  of  Muller  t?.  Oregon  expressly  con- 
firms the  principle  and  the  holding  of  the  both  opinions  in 
the  case  of  Lodfmer  vs.  New  York.  The  decision  in  the  Okla- 
homa case  of  Noble  State  Bank  vs,  Haskell  expressly  confirms 
the  principle  and  holding  in  both  these  former  cases,  and  in 
others. 


44  MuUer  vs.  Oregon.  208  U.  S.,  412.  420-1. 
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There  was  no  new  principle  and  no  extension  of  former  prin- 
ciples announced  nor  intended  to  be  announced  in  the  Okla- 
homa Bank  case.  The  question  there  wais  as  to  the  police 
I>ower  of  the  State  of  Oklahoma  to  regulate  banking  within  the 
state  and  to  provide  guaranties  under  the  authority  of  the 
State  and  under  its  direction  against  the  insolvency  of  banks 
organized,  maintained  and  operated  with  the  sanction  and 
under  the  authority  of  the  State.  It  was  held  that  the  com- 
pulsory assessments,  for  the  purpose  of  making  up  the  guaranty 
fund,  provided  to  be  paid  by  the  various  banking  institutions 
were,  under  all  the  circumstances,  within  the  police  power  of 
the  State.*^ 

There  is  absolutely  nothing  in  that  case  from  which  it  can 
be  argued  that  it  is  within  the  police  power  of  a  State  to  com- 
pel the  payment  of  a  minimum  wage  in  connection  with  em- 
ployment in  any  occupation,  without  distinction  as  to  kind, 
and  especially  when  the  basis  of  the  attempted  exercise  of  the 
police  power  is  merely  a  personal  need, — Shaving  no  relation 
to  the  occupation  or  employment  itself, — of  the  employe. 

A  Lbgislativb  Minimum  Wage  foe  Private  Employment 

Is  Unconstttutional. 

Having  shown  that  the  authorities  cited  in  support  of  a  legis- 
lative minimum  wage  do  not  furnish  any  such  support,  but 
rather  the  contrary,  I  next  cite  authorities  expressly  passing 
upon  minimum  wage  statutes. 

The  Legislature  of  Indiana  passed  an  act  prohibiting  under 
penalty  any  employer  engaged  upon  public  work  of  the  state, 
counties,  cities  or  towns  from  paying  for  any  unskilled  labor 
less  than  twenty  cents  an  hour.  The  Supreme  Court  of  Indiana 
held  the  act  unconstitutional  as  infringing  the  liberty  of  the 
citizen,  that  it  was  class  legislation,  and  had  the  effect  to  de- 
prive the  employer  of  his  liberty  and  property  without  due 
process  of  law,  and  denied  to  him  the  equal  protection  of  the 
laws.  The  question  in  this  case  was  diflferent  from  that  de- 
cided in  the  case  of  Atkin  vs.  Kansas,  191  U.  S.,  207.  There  the 
only  question  was  the  right  to  legislate  as  to  hours  of  employee 

4S  Noble  state  Bank  vs.  HaskeU,  219  U.  S.,  104. 
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engaged  in  public  tvark,  irrespective  of  the  hazards  of  the  work. 
This,  SB  we  have  seen,  was  decided  on  grounds  independent  of 
any  question  of  police  power,  but  was  based  solely  on  the  power 
of  the  State  to  l^slate  as  to  the  terms  and  conditions  under 
which  work  for  itself, — that  is>  public  work— should  be  dona 
The  Washington  Supreme  Court,  in  the  case  of  Malette  vs.  Spo- 
kane, decided  December  31,  1913,  as  we  have  seen,  extended 
that  rule  to  a  minimum  wage  for  laborers  employed  in  public 
work.    The  Indiana  Supreme  Court,  however,  refused  to  extend 
the  application  of  the  rule  in  Atkin  vs.  Kansas  to  a  compulsory 
minimum  wage  in  public  work.     It  will  be  for  the  Supreme 
Court  of  the  United  States  to  say  which  of  these  two  state 
courts  has  been  right  in  regard  to  these  decisions.    The  ques- 
tion of  the  minimum  wage  even  in  public  work  has  not  yet  been 
decided  by  the  Federal  Supreme  Court    It  is  certain  that  if 
that  court  should  sustain  the  Wajshington  decision,  or  reverse 
the  Indiana  decision,  it  will  be  on  the  ground  that  because  the 
employment  involved  is  public  work,  there  is  no  question  in- 
volved as  to  police  power,  and  this  for  the  same  reasons  as 
stated  in  the  case  of  Atkin  vs.  Kansas,     Accordingly,    then, 
though  the  Federal  Supreme  Court  shall  sustain  the  power  oi 
the  State  to  fix  a  minimum  wage  in  public  work,  such  decision 
will  in  no  wise  support  the  claim  of  the  right  of  the  State  to 
fix  a  minimum  wage  in  private  employment.    On  the  other  hand, 
if  the  Federal  Supreme  Court  shall  refuse  to  confirm  such 
power  in  the  State,  it  will  be  for  the  reason  that  a  minimum 
wage,  even  for  public  work,  does  not  come  within  the  power  of 
the  State,  either  as  controlling  to  that  extent  its  own  contracts, 
or  under  any  proper  exercise  of  police  power. 

The  Indiana  Supreme  Court  approached  the  question  aa 
though  it  stood  upon  the  same  ground  as  would  a  legislative 
minimum  wage  in  private  employment.  We  have,  therefore, 
in  the  decision  of  the  Indiana  Supreme  Court,  the  views  of  the 
highest  court  of  one  of  the  states  with  respect  to  the  power  of 
the  State  to  fix  the  minimum  wage  in  private  employment.  In 
deciding  that  such  attempted  exercise  of  power  was  unconsti- 
tutional, and  did  not  come  within  the  proper  exercise  of  the 
State's  police  power,  the  Indiana  Court  said  :*^ 

46  Street  vs.  Vamey  Electrical  Co..  160  Ind.,  S88. 
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^^If  the  legislature  has  the  right  to  fix  the  minimum  rate 
of  wages  to  be  paid  for  common  labor,  then  it  has  the  power 
to  fix  the  maximum  rate.  And  if  it  can  r^ulate  the  price 
of  labor,  it  may  also  regulate  the  prices  of  flour,  fuel,  mer- 
chandise, and  land.  But  these  are  powers  which  have  never 
been  conceded  to  the  legislature,  and  their  exercise  by  the 
state  would  be  utterly  inconsistent  with  our  ideas  of  civil 
liberty.  Among  the  most  odious  and  oppressive  laws  ever 
enacted  by  the  English  Parliament,  in  the  worst  of  times, 
were  the  statutes  of  labor  of  Hen.  VI  and  Edw.  III.  These 
enactments  fixed  a  maximum  rate  of  wages  for  the  laboring 
man,  prohibited  him  from  seeking  employment  outside  of 
his  own  country,  required  him  to  work  for  the  first  em- 
ployer who  demanded  his  services,  and  punished  every  vio- 
lation of  the  statute  with  severe  penalties.  In  the  very 
nature  and  constitution  of  things,  legislation  which  inter- 
feres with  the  operation  of  natural  and  economic  laws  de- 
feats its  own  object,  amd  ftt/rnishes  to  those  whom  it  pro- 
fesses to  faA)or  few  of  the  advantages  expected  from  its  pro- 
visions. The  circumstance  that  the  act  of  March  9,  1901, 
reverses  the  conditions  of  the  statutes  of  labor  of  Hen.  VI 
and  Edw.  Ill,  and  lays  the  burden  and  the  penalty  upon 
the  employer  instead  of  the  laborer,  does  not  render  it  any 
less  pernicious  and  objectionable  as  an  invasion  of  natural 
and  constitutional  rights.  Statutes  similar  to  this  have 
been  before  the  courts  of  other  states,  and  in  nearly  every 
instance  have  been  held  unconstitutional.  People,  ex  rel., 
Rodgers  v.  Coler,  166  N.  Y.  1,  52  L.  R.  A  814,  59  N.  E. 
716 ;  State,  ex  rel,  Bramley  v.  Norton,  5  Ohio,  N.  P.  183 ; 
Com.  V.  Perry,  155  Mass.  117,  14  L.  R.  A.  325,  28  N.  E. 
1126 ;  Ramsey  v.  People,  142  111.  380,  17  L.  R.  A.  853,  32  N. 
E.  364;  Jones  v.  Ghreat  Southern  Fireproof  Hotel  Co.,  79 
Fed.  477 ;  State  v.  Julow,  129  No.  163,  29  L.  R.  A.  257,  31 
S.  W.  781 ;  Shaver  v.  Penmylvama  Co.,  71  Fed.  931 ;  At- 
kins V.  Ra/ndolph,  31  Vt.  237 ;  Palmer  v.  Tingle,  55  Ohio  St. 
423,  45  N.  E.  313 ;  Cleveland  v.  Clements  Bros.  Constr.  Co., 
67  Ohio  St.  197,  59  L.  R.  A.  775,  65  N.  E.  885. 

"The  statute  of  March  9,  1901,  is  obnoxious  to  the  fur- 
ther objection  that  through  its  operation  a  citizen  may  be 
deprived  of  his  property  without  due  process  of  law.  If  the 
minimum  price  to  be  paid  by  municipal  subdivisions  of  the 
state  for  unskilled  labor  on  public  works  exceeds  the  rate 
at  which  such  labor  can  be  obtained  by  other  persons  at  the 
same  place,  then  the  excess  so  paid  for  labor  on  public  im- 
provements is  taken  from  the  citizens  assessed  for  such 
works,  not  by  due  process  of  law,  but  by  a  mere  legislative 
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fiat.  The  citizens  of  the  state,  who  must,  through  assess- 
ments made  upon  their  property,  pay  for  the  public  works 
of  counties^  cities,  and  towns^  are  entitled  to  have  such 
work  done  at  such  rate  of  wages  as  the  local  agents  and 
official  representatives  of  such  municipal  subdivisions  of 
the  state  may  be  able  to  secure  by  contract  They  cannot 
be  required  arbitrarily  to  pay  higher  wages  than  laborers 
employed  on  private  works  or  improvements  in  their  par^ 
ticular  district  demand,  any  more  than  they  could  be  com- 
pelled by  similar  legislation  to  pay  a  minimum  rate  of 
wages  to  laborers  employed  by  them  in  their  private  busi- 
ness. If  the  minimum  rate  fixed  by  the  statutes  exceeds 
the  market  value  of  such  wages,  the  excess  is  a  mere  do- 
nation exacted  under  color  of  law  from  the  citizens  liable 
to  assessment  for  the  public  improvement,  and  bestowed 
upon  the  unskilled  laborer.  Public  revenues  cannot  be  ap- 
plied in  this  way.  McClelland  v.  State,  138  Ind.  321,  37 
N.  E.  1089 ;  State  ex  rel.,  Tieman  v,  India/ruipolis,  69  Ind. 
375,  35  Am.  Rep.  223 ;  Warner  v.  Curran,  75  Ind.  309. 

Lastly,  we  think  the  statute  obnoxious  to  the  objection 
of  class  legislation.  In  fixing  the  minimum  rate  of  wages 
to  be  paid  for  unskilled  labor  to  be  employed  by  counties, 
cities,  and  towns,  on  public  improvements,  a  classification 
is  made  which  is  unnatural  and  unconstitutional.  The  la- 
boring men  of  the  state  may,  for  some  purposes,  constitute 
a  class  concerning  which  particular  legislation  may  be 
proper.  This  classification  has  been  recognized  and  sus- 
tained in  statutes  requiring  the  payment  of  wages  in  law- 
ful money  of  the  United  States,  forbidding  the  assignment 
of  future  and  unearned  wages,  and  in  similar  acts.  But 
no  legal  and  sufficient  reason  can  be  assigned  for  placing 
unskilled  labor  in  a  class  by  itself  for  the  purpose  of  fix- 
ing by  law  the  minimum  rate  of  wages  at  which  it  shall  be 
employed  by  counties,  cities,  and  towns  on  their  public 
works.  Why  exclude  the  skilled  mechanic  from  the  benefits 
of  the  act?  Why  compel  the  payment  of  a  higher  rate  of 
wages  to  the  unskilled  laborer  than  may  be  demanded  by 
the  skilled  mechanic  for  more  difficult  and  important  work, 
requiring  special  training,  experience,  and  a  higher  degree 
of  intelligence?  Unless  the  Legislature  has  the  power  to 
fix  the  minimum  rate  of  wages  to  be  paid  by  counties,  cit- 
ies, and  towns  to  carpenters,  stone  masons,  brick  layers^ 
plumbers,  and  painters  emploved  on  local  improvements, 
treating  each  trade  as  a  separate  class,  it  has  not  the  power 
to  enact  laws  fixing  the  compensation  of  unskilled  laborers 
employed  on  similar  works.    No  sufficient  reason  has  been 
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assigned  why  the  wages  of  the  unskilled  laborer  should  be 
fixed  by  law,  and  maintained  at  an  unalterable  rate,  re- 
gardless of  their  actual  yalue^  and  that  all  other  laborers 
should  be  left  to  secure  to  themselves  such  compensation 
for  their  work  as  the  conditions  of  supply  and  demand, 
competition,  personal  qualities,  ener<i^v,  skill,  and  experi- 
ence may  enable  them  to  do. 

After  the  most  careful  and  thorough  examination  of  all 
the  questions  of  law  presented  by  the  demurrer  in  this 
case,  we  are  satisfied  that  the  ruling  of  the  lower  court 
was  not  erroneous,  and  its  judgment  is  therefore  affirmed." 

The  highest  authority  on  the  law  of  Master  and  Servant,  after 

a  consideration  of  all  the  modem  arguments  for  and  against 

a  minimum  wage  in  private  employment,  holds  that  there  is  no 

authority  or  power  in  a  State  to  establish  or  enforce  such  a 

wage  :*^ 

"In  the  American  States  it  would  seem  that  no  legisla- 
tion of  this  type  has  ever  been  enacted,  except  with  respect 
to  public  employments.  80  far  as  respects  work  in  which 
neither  the  state  itself  nor  any  political  subdivision  there- 
of  is  concerned,  there  can  be  no  reasonable  doubt  that,  even 
where  the  matter  is  not  covered  by  an  explicit  provision 
in  an  organic  law,  a  restrictive  statute  would,  under  the 
general  principles  of  American  constitutional  jurispru- 
dence, be  treated  by  the  courts  as  invalid,  whatever  might 
be  the  nature  of  the  business  affected." 

Judge  Cooley,  the  greatest  authority  of  modern  times,  on  con- 
stitutional limitations,  says:^^ 

"In  the  early  days  of  the  Common  Law,  it  was  sometimes 
thought  necessary  in  order  to  prevent  extortion  to  inter- 
fere by  royal  proclamation  or  otherwise,  and  establish  the 
charges  that  might  be  exacted  for  certain  commodities  or 
services.  The  price  of  wages  was  oftener  regulated  than 
that  of  anything  else,  the  local  magistrates  being  generally 
allowed  to  exercise  authority  over  the  subject.  The  prac- 
tice was  followed  in  this  country  and  prevailed  to  some 
extent  up  to  the  time  of  independence.  Since  then  it  has 
been  commonly  supposed  that  a  general  power  in  the  state 
to  regulate  prices  was  inconsistent  with  constitutional  lib- 
erty." 

47  lAbatt's  I^Caster  and  Servant.  Section  846,  pacre  2286. 

48  Cooley'8  Constitutional  Limitations,  i>age  820. 
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The  establishment  of  the  right  to  regulate  prices  in  a  certain 
public  or  quasi-public  enterprise  operated  under  grants  from 
the  State,  furnishes  no  parallel.  In  such  cases,  so  far  as  pri- 
vate property  is  affected,  the  private  property  is  used  under  a 
public  grant  and  for  that  reason  subjected  to  regulation  by  the 
State,  including  the  regulation  of  rates.  The  public,  through 
the  State,  has  a  certain  interest  carrying  with  it  the  right  of 
control  necessary  to  regulate  such  rates.  Before  the  adoption 
of  the  Fourteenth  Amendment,  this  right  in  the  State  was  car- 
ried to  an  extreme  in  flxiug  maximum  charges,  and  even  at  ar- 
bitrary rates,  for  all  classes  of  industries.  But  with  reference 
to  such  regulations,  the  Federal  Supreme  Court  has  said  :^® 

"Down  to  the  time  of  the  adoption  of  the  Fourteenth 
Amendment  it  was  not  supposed  that  statutes  regulating 
the  use  or  even  the  price  of  the  use  of  private  property  nec- 
essarily deprived  an  owner  of  his  property  without  due 
process  of  law.  Under  some  circumstances  they  may,  but 
not  in  all.  *  *  •  This  brings  us  to  inquire  as  to  the  prin- 
ciples upon  which  this  power  of  regulation  rests,  in  order 
that  we  may  determine  what  is  within  and  without  its  op- 
erative effect.  Looking  then  to  the  common  law  from 
whence  came  the  right  which  the  Constitution  protects,  we 
find  that  when  private  property  is  affected  with  a  public 
interest^  it  ceases  to  be  juris  privati  only.  ♦  •  •  When  one 
devotes  his  property  to  a  use  in  which  the  public  has  an  in- 
terest, he,  in  effect,  grants  to  the  public  an  interest  in  the 
use  and  must  submit  to  be  controlled  by  the  public  for  the 
common  good  to  the  extent  of  the  interest  he  has  thus 
created.  He  moA/  withdrcuiv  his  grant  by  discontinuing  the 
use/' 

Certainly  the  occupations  of  the  merchant,  wholesale  or  re- 
tail, and  other  occupations  made  subject  to  the  minimum  wage 
statutes,  are  not  of  the  class  specified  by  Judge  Cooley  as  being 
subject  to  price  regulation,  either  in  the  form  of  minimum  wage 
regulation,  or  otherwise. 

Amendment  of  a  State  Constitution  Authorizing  a  Mini- 

MUM  Wave  in  Private  Employment,  dobs  not  do  away 

WITH  Constitutional  Objections. 

The  constitutional  objections  here  presented  to  a  legislative 
minimum  wage  in  private  employment  cannot  be  avoided  by 

49  Munn  vs.  IlUnols.  94  U.  S..  126. 
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mere  amendment  of  the  State  constitution  expressly  authoriz- 
ing the  enactment  by  the  State  Legislature  of  such  minimum 
wage.  The  legislative  minimum  wage  as  applied  to  private 
employment  necessarily  restricts  the  liberty  of  con  tracts  creates 
an  arbitrary  discrimination  between  one  class  and  another,  not 
only  of  employers,  but  also  of  employes,  and  compels  the  em- 
ployer to  contribute,  out  of  his  investment  and  out  of  his  earn- 
ings, for  the  benefit  of  employes  and  for  their  sustenance,  as 
well  as  for  the  general  public  benefit  Such  statute,  therefore, 
contravenes  the  express  terms  of  the  Federal  Constitution,  pro- 
hibiting any  state  from  enforcing  any  law  which  deprives  a 
citizen  of  liberty  or  of  property  without  due  process  of  law,  or 
which  denies  to  any  citizen  the  equal  protection  of  the  laws. 
If  such  prohibition  is  also  incorporated  in  a  State  constitution, 
a  legislative  minioium  wage  statute  contravenes  both  the  State 
and  the  Federal  Constitutions.  If  the  State  Constitution  is 
changed  so  as  to  permit  by  terms  the  minimum  wage,  that  means 
that  its  repugnancy  to  the  State  constitution  is  alone  removed. 
The  Federal  prohibition  still  remains,  and  is  the  supreme  law 
of  the  land,  which  it  is  the  duty  of  all  the  courts.  Federal  or 
State,  and  a  duty  imposed  upon  all  State  and  Federal  Judges 
under  express  oath,  to  recognize  and  to  enforce.^ 

These  Constitutional  obstacles  are  recognized  by  all  intelli- 
gent writers  and  advocates  in  favor  of  the  legislative  minimum 
wage  in  private  employment.**^ 

The  recognition  of  this  constitutional  prohibition  induced 
Massachusetts  and  Nebraska  to  make  their  minimum  wage  stat- 
utes non-compulsory.  The  states  of  California  and  Ohio  amend- 
ed their  constitutions,  either  on  the  theory  that  such  amend- 
ments solved  the  constitutional  diflSculty  presented,  or  was  a 
necessary  step  in  connection  with  inserting  a  minimum  wage 
amendment  in  the  Federal  Constitution. 

It  is  safe  to  assume  that  neither  the  ^^due  process  of  law'' 
clause,  nor  the  "equal  protection  of  the  lawtf'  clause  will  be 
eliminated  by  amendment  from  the  Federal  Constitution.  Such 
amendment,  however,  would  be  necessary  in  order  to  permit  a 

60  Article  VI,  United  States  Constitution. 

61  "A  lAvlng  Wa«:e/'  by  ^ John  A.  Ryan»  pacre  SIS.  Also,  Annals  American 
Academy  Political  and  Social  Science,  July,  1918:  "The  Minimum  Wage  as  a  Legis- 
lative Proposal  in  the  United  States,"  by  Prof.  Lindsay,  pages  46,  48;  and  "The 
lOnlmum  Wage  in  Great  Britain  and  Australia,"  by  Proi.  Hammond.  22,  26. 
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legislative  minimum  wage  statute  in  any  state,  unless  a  specific 
amendment  to  the  Federal  Constitution  be  made,  expressly  per- 
mitting a  State  to  enact  a  minimum  wage.  Without  such 
amendment,  it  avails  nothing  to  amend  a  State  constitution; 
for  the  Federal  prohibition  against  legislation  by  the  states  ap- 
plies to  State  constitutions,  as  well  as  to  State  statutes.  The 
question  of  repugnancy  to  Federal  limitation  is  determined  by 
,  the  question  whether  a  State  statute  or  a  State  constitutional 
provision,  one  or  both,  when  enforced,  has  the  effect  to  contra- 
vene the  prohibitions  of  the  Federal  Constitution.  In  case  of 
such  contravention,  a  State  Constitutional  provision,  as  well 
as  a  State  statute,  must  be  held  void.^^ 

As  stated  by  the  United  States  Supreme  Court : 

"Upon  the  adoption  of  the  Fourteenth  Amendment^  what- 
ever their  ovm  constitutions  may  have  been,  or  ha/oe  sub- 
sequently  declared — the  states  became  bound,  as  was  the 
United  States  by  the  Fifth  Amendment,  not  to  deprive  any 
person  of  property  without  due  process  of  law."'^ 

But  there  are  special  features  of  the  Minnesota  statute  which 
make  it  further  obnoxious  to  constitutional  objection.  Some 
of  these  are  next  discussed. 


The  Minnesota  Statute  Provides  For  No  Hearing  For  The 

Employer  Affected. 

One  of  the  established  requisites  of  a  decree  or  order  compul- 
sory against  a  person,  with  a  penalty  for  a  breach,  is  that^  in 
order  that  such  decree  or  order  shall  be  binding  upon  him,  he 
shall  have  the  opportunity  of  a  proper  hearing  upon  notice,  and 
an  adjudication  in  proceedings  to  which  he  is  a  party.  The 
Minnesota  atatute  in  question  in  substance  gives  to  the  Com- 
mission power  to  promulgate  and  have  enforced  its  order  es- 
tablishing a  minimum  wage  for  any  particular  employer  by  a 
course  of  proceedings  to  which  such  employer  is  a  stranger. 
The  only  provision  for  hearing  or  notice  to  the  employer  is 
(Sec.  6)  that  after  the  final  order  is  promulgated,  "a  copy  of 
such  order  shall  be  mailed,  so  far  ajs  practicable,  to  each  em- 


52  Bi^elow  V8.  Draper,  6  N.  D.,  162. 
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ployer  affected/*  and  "filed  with  the  Commissioner  of  Labor." 
Nevertheless,  whether  the  employer  receives  such  notice,  or  not, 
he  is  subject,  if  he  does  not  comply  with  the  order,  to  both  crim- 
inal and  civil  prosecution. 

More  than  that,  there  is  no  provision,  even  subsequent  to 
the  promulgation  of  such  order,  for  the  employer  to  have  de- 
termined the  question  of  legality  or  of  reasonableness  of  the 
wage  rate  established. 

It  would  not  seem  necessary  to  argue  that  such  provisions, 
independent  of  all  other  questions,  would  fail  to  constitute  due 
process  of  law. 

The  situation  is  entirely  different  from  that  of  a  legislative 
commission  establishing  rates  at  which  a  common  carrier  must 
do  business  for  the  public.  In  the  present  case,  a  commission 
presumes  to  establish  a  compulsory  payment,  not  to,  but  by,  a 
private  employer.  That  payment  is  of  the  nature  of  an  assess- 
ment against  an  individual  in  invitum,  the  amount  of  which  is 
determined  by  the  commission.  In  such  cases  the  individual 
bound  to  pay  the  assessment  must  be  a  party  to  the  proceedings 
by  which  its  amount  is  determined.  Otherwise,  he  cannot  be  com- 
pelled to  pay.  This  rule  has  been  established  by  the  Federal 
Supreme  Court" 

The  Statute  is  Void,  Because  it  Makes  the  Order  op  the 
Commission  Final  Without  the  Right  to  Review  by  the 
Courts. 

Even  in  the  case  of  statutes  authorizing  Commissions  to  fix 
the  rates  of  public  service  corporations,  such  statutes  are  void, 
if  the  order  of  the  Commission  is  made  final,  without  review. 
Such  is  the  holding  of  the  Federal  Supreme  Court  in  the  case 
of  a  Minnesota  Statute  giving  the  State  Railway  and  Ware- 
house Commission  power  to  fix  railroad  rates  of  a  common  car- 
rier with  no  power  of  review  on  application  of  the  carrier.  Re- 
ferring to  the  statute,  the  Court  said  :^ 

"It  conflicts  with  the  Constitution  of  the  United  States 
in  the  particulars  complained  of  by  the  railway  company. 

64  Central  of  Oeonla  Ry.  Co.  vs.  Wright,  207  U.  S..  127. 
66  Chicago,  etc.,  Ry.  Co..  vs.  Minnesota,  184  U.  S.,  469. 
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It  deprives  the  company  of  its  right  to  a  judicial  investi- 
gation  by  due  process  of  law  under  the  forms  and  with 
the  machinery  provided  by  the  wisdom  of  successive  ages 
for  the  investigation  judicially  of  the  truth  of  a  matter  in 
controversy  and  constitutes  therefore  as  an  absolute  fin- 
ality,  the  action  of  a  railroad  commission,  which  in  view  of 
the  powers  conceded  to  it  by  the  state  court  cannot  be  re- 
garded as  clothed  with  judicial  functions  or  possessing  the 
machinery  of  a  court  of  justice.  •  *  *  The  question  of  the 
reasonableness  of  a  rate  or  charge  for  transportation  by 
a  railroad  company,  involving  as  it  does  the  element  of 
reasonableness  both  as  regards  the  company  and  as  regards 
the  public,  is  eminently  a  question  for  judicial  investiga- 
tion, requiring  due  process  of  law  for  its  determination. 
If  the  company  is  deprived  of  the  power  of  charging  reason- 
able rates  for  the  use  of  its  property  and  such  deprivation 
takes  place  in  the  absence  of  an  investigation  by  judicial 
machinery,  it  is  deprived  of  the  lawful  use  of  its  property 
and  thus,  in  substance  and  effect,  of  the  property  itself, 
without  due  process  of  law  and  in  violation  of  the  Consti- 
tution of  the  United  States;  and  insofar  as  it  is  thus  de- 
prived where  other  persona  are  permitted  to  receive  reason- 
able profits  upon  their  invested  capital,  the  company  is 
deprived  of  the  equal  protection  of  the  law." 

The  Statute  Delegates  Lbgislativb  Power. 

The  Commission  is  empowered  to  establish  a  minimum  wage 
rate  on  a  basis  which  is  in  effect  simply  the  arbitrary  dictum 
of  the  Commission.  There  is  no  reasonable  or  tangible  fixed 
basis  of  computation  by  which  the  Commission  is  bound.  The 
provision  that  such  minimum  wage  shall  be  a  living  wage,  and 
that  that  shall  mean  a  wage  '^sufficient  to  maintain  the  worker 
in  health  and  supply  him  with  the  necessary  comforts  and  con- 
ditions of  reasonable  life,"  does  not  furnish  the  definiteness  of 
a  basis  for  computation,  requisite  to  avoid  the  objection  here 
made. 

Such  delegation  of  power  without  definite  provisions  as  to  its 
exercise,  is  void.  On  this  ground  the  Minnesota  Supreme  Court 
decided  that  a  delegation  of  power  to  the  State  Insurance  Com- 
missioner to  dictate  a  standard  form  of  insurance  policy,  con- 
forming to  the  New  York  Standard  Policy  "as  near  as  the  same 
can  be  made  applicable,"  was  void.**®    The  basis  of  the  objection 
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to  the  delegation  of  such  legislative  power  is  stated  in  a  recent 
Wisconsin  case  where  the  court  said  :^^ 

"The  result  of  all  the  cases  on  this  subject  is  that  a  law 
must  be  complete,  in  all  its  terms  and  provisions,  when  it 
leaves  the  legislative  branch  of  the  government,  and  noth- 
ing must  be  left  to  the  judgment  of  the  electors  or  other 
appointees  or  del^ate  of  the  legislature,  so  that,  in  form 
and  substance,  it  is  a  law,  in  all  its  details,  in  praesenti, 
but  which  may  be  left  to  take  effect  in  future  ,if  necessary, 
upon  the  ascertainment  of  any  prescribed  fact  or  event 
Instead  of  preparing  a  form  of  standard  policy,  and  ad- 
justing it  to  the  existing  legislation,  or  modifying  such 
legislation,  if  necessary,  by  virtue  of  its  constitutional  func- 
tions, the  legislature  delivered  over  this  task  wholly  to  the 
insurance  commissioner,  to  accomplish  it  as  nearly  as 
might  be ;  and  this  depended  wholly  upon  his  discretion  and 
judgment  as  to  what  the  law  should  be  in  this  respect,  for 
the  act  had  not  specifically  declared  it.  Conceding  that  the 
legislature  must  have  adopted  the  New  York  form  as  an 
entirety^  by  the  use  of  general  language,  it  is  evident  that 
the  proposed  form,  to  conform  *as  near  as  can  be  to  the 
form  adopted  in  New  York/  involved  a  duty  equivalent  to 
that  of  revision,  which  it  cannot  be  contended  can  be  dele- 
gated except  to  legislative  approval.  While  the  commis- 
sioner, within  the  discretion  intrusted  to  him,  might  have 
approximated,  in  a  great  degree,  to  the  policy  which  the 
legislature  may  have  intended,  the  objection,  in  view  of  the 
consideration  stated,  that  it  has  not  received  the  legislative 
sanction,  is  necessarily  fatal  to  it  •  •  •  For  these  rea- 
sons, we  hold  that  the  provision  authorizing  the  insurance 
commissioner  to  prepare,  approve,  and  adopt  a  printed 
form,  in  blank,  of  a  contract  or  policy  of  fire  insurance,  to- 
gether with  such  provisions,  agreements,  or  conditions,  as 
may  be  endorsed  thereon  or  added  thereto,  and  form  a  part 
of  such  contract  or  policy,  and  that  such  form  shall,  as  near 
as  the  same  can  be  made  applicable,  conform  to  the  type 
and  form  of  the  New  York  standard  fire  insurance  policy, 
80  called  and  known,  is  unconstitutional  and  void." 

Now,  this  minimum  wage  statute  fixes  no  standard  by  which 
it  can  be  determined  what  is  a  necessary  comfort,  nor  what  are 
the  "conditions  of  reasonable  life,"  nor  what  is  "sufficient  to 
maintain  the  worker  in  health."  What  is  necessary  for  one 
I)erson,  is  not  necessary  for  another.    Standards  of  living  are 

67  Dowllngr  vs.  Lancashire  Ins.  Co.,  92  Wis.,  6S. 
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recognized  to  be  different.  The  determination  of  the  wage  reste 
entirely  in  the  discretion  of  the  Commission.  So  far  as  such 
discretion  is  required,  it  is  a  l^islative  discretion,  and  such 
discretion  cannot  be  delegated. 

The  Statute  Creates  Discrimination  (1)  Between  Em- 
ployers OP  THE  Same  Class;  (2)  Between  Employes  of  the 
Same  Class;  (3)  Restricts  the  Liberty  op  Contract;  and 
(4)  Has  the  Effect  to  take  the  Property  op  the  Employer 
FOR  THE  Benefit  of  Others^ — ^All  Contrary  to  Constitution- 
al Prohibitions. 

It  is  not  necessary  to  argue  further  in  detail  that  the  statute 
has  all  the  effects  just  enumerated.  Such  effect  of  the  statute 
is  assumed  by  all  who  argue  in  favor  of  its  constitutionality, 
and  who,  therefore,  base  the  power  of  the  State  to  make  and  en- 
force such  statute  on  the  police  power,  the  exercise  of  which  in 
proper  cases,  it  is  recognized,  may  have  the  effect,  indirectly  or 
in  some  instances  directly,  to  conflict  with  private  personal  or 
property  rights. 

It  should  be  kept  in  mind,  however,  that  these  discriminations 
and  damage  to  personal  and  property  rights,  arising  out  of  the 
enforcement  of  such  a  law,  are  not  merely  theoretical  but  are 
serious  and  may  be  disastrous  to  the  business  or  industry  af- 
fected. 

As  already  shown,  the  enforcement  of  such  a  statute,  by 
raising  the  normal  expense  account  of  the  employer  affected, 
creates  a  discrimination  against  him  and  in  favor  of  other  em- 
ployers in  the  same  occupation,  situated  not  only  in  other  lo- 
calities of  the  State,  if  the  rates  fixed  vary  in  different  locali- 
ties, but  also  in  favor  of  his  competitors  located  outside  of  the 
state  where  no  such  law,  or  where  a  different  rate  undOT  a  simi- 
lar law,  is  enforced.  There  results  a  tendency  to  depress  an 
industry  in  one  locality  as  against  a  similar  industry  in 
other  localities,  or  in  one  state  as  against  similar  in- 
dustries in  another  state.  The  depression  may  be  only  to  the 
extent  of  a  diminution  of  profits.  But  it  may,  and  in  many 
cases  probably  would,  extend  to  an  entire  deprivation  of  profits, 
and  therefore  the  closing  out  of  the  business  or  industry  affect- 
ed.   Employers  whose  expenses  are  thus  increased  cannot  re- 


69 

coup  themcielyes  by  a  rise  in  prices,  because  of  competition  in 
localities  where  business  is  not  similarly  affected.  If  such  diffi- 
culties were  overcome  by  a  uniform  minimum  wage  law,  co- 
extensive with  the  markets  controlling  the  prices  of  the  product 
in  question,  then  the  cost  of  living  tends  to  increase  and  at  the 
same  time,  of  course,  the  standard  by  which  the  minimum  wage 
is  computed  also  rises,  with  no  resultant  benefit  to  the  wage 
earner.  An  arbitrary  discrimination  is  also  created  between 
the  employes  themselves,  without  any  legal  basis  for  the  dis- 
tinction made  in  the  classes  of  employes,  in  the  application  to 
labor  of  the  minimum  wage. 

As  we  have  seen,  there  can,  under  the  Minnesota  statute,  be 
given  no  consideration  to  the  experience,  capacity  or  ability  of 
the  different  employes  to  whom  the  minimum  wage  is  applied. 
The  basis  of  computation  must  be  the  same  for  all  classes,  and 
the  standard  of  living  must  be  taken  as  the  same  for  all.  No 
allowance  can  be  made  for  the  value  to  the  employe  of  the  op- 
portunity for  practical  instruction ;  he  is  deprived  of  any  wage 
until  he  shall  reach  the  efficiency  measured  by  the  wage  fixed. 
As  we  have  seen,  also,  the  result  in  any  occupation  will  be  to 
eliminate  from  employment  all  those  whose  efficiency  is  not 
proportionate  to  the  minimum  wage;  for  no  employer  can  be 
compelled,  and  could  not  be  expected,  especially  under  vain 
threats  of  enforcing  compulsion,  to  pay  for  labor  more  than  it 
is  worth. 

As  we  have  already  seen,  another  resulting  tendency  is  to 
make  the  minimum  wage  established  also  the  maximum  wage. 
At  the  same  time  that  lower  wages  are  artificially  and  by  com- 
pulsion brought  up  to  a  minimum  standard,  the  inevitable  re- 
sult is  to  make  the  wages  above  the  minimum  to  remain  sta- 
tionary, or  to  be  diminished  to  or  towards  the  minimum.  Such 
difficulty  can  be  obviated  only  by  the  fixing  of  wages  for  all 
classes  of  labor,  both  minimum  wages,  and  those  above  the 
minimum.  This,  of  course,  cannot  be  accomplished  by  legisla- 
tive enactment;  although  it  has  been  done  in  certain  occupa- 
tions through  the  co-operative  agency  of  trades  unionism.  The 
legislative  minimum  wage  is  antagonistic  to  trades  unionism, 
and  by  that  I  mean  to  the  features  of  trade  unionism  which  are 
generally  recognized  as  proi>er  and  efficient 


70 

It  is  obviousy  without  further  argumeut^  that  the  well  recog- 
nized personal  privilege  and  liberty  of  contract^  both  of  em- 
ploye and  employer,  are  diminished  by  the  enforcement  of 
the  minimum  wage  statute.  The  resulting  disadvantages  are 
altogether,  I  believe,  to  the  employe,  more  than  to  the  em- 
ployer; but  the  fact  that  the  employer  is  thereby  prejudiced 
is  sufficient  to  require  a  holding  by  the  courts  that  the  statute 
is  void,  unless  it  can  be  held  as  a  proper  exercise  of  the  police 
power. 

Manifestly,  the  enforcement  of  such  statute  has  the  effect  to 
compel  the  private  employer  to  contribute  money  for  the  bene- 
fit of  others,  whether  these  others  be  r^arded  as  individuals  or 
the  general  public.  It  results  in  an  arbitrary  assessment  upon 
the  employer  for  the  benefit  of  others. 

This,  and  other  effects  of  the  law,  including  those  already  dis- 
cussed, make  it  repugnant  to  constitutional  prohibitions;  be- 
cause no  theory  of  the  police  power  can  warrant  its  enforcement 
by  the  courts.  This  lack  of  warrant  for  claiming  the  power 
to  enact  and  enforce  this  sort  of  legislation  has  already  been 
shown. 

CONCLUSION. 

There  is  no  attempt  in  this  discussion  to  contravert  the  theory 
advanced  upon  an  ethical  basis,  that  every  employe  has,  as  a 
part  of  his  generic  right  to  exist  as  a  person,  the  natural  and 
moral  right  to  be  furnished  with  sufficient  sustenance  to  main- 
tain life  and  to  maintain  him  in  health  and  reasonable  com- 
fort. This,  however,  is  far  from  admitting  that  that  natural 
right  of  his  to  receive  either  proves,  or  tends  to  prove,  a  corres- 
ponding duty  on  the  part  of  one  who  happens  to  be  his  employer 
to  furnish  all  that  sustenance  and  means  for  life,  health  and 
comfort,  or  any  part  of  it,  except  in  so  far  as  healthful  and 
comfortable  conditions  of  work,  while  employed,  are  concerned. 

The  forces  of  the  inexorable  law  of  supply  and  demand  and 
of  other  natural  economic  laws,  cannot  with  impunity  be  defied 
by  the  legislative  flat  of  man.  Belief  from  their  effects  may  be 
achieved,  and  to  a  large  decree  they  may  be  overcome,  by  co- 
operative organization.  Such  co-operation  may  be  promoted 
by    proper  constitutional  measures;    but  the  efficacy  of   any 
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legislative  enactment  relating  to  a  minimum  wage  is  not  so 
much  from  its  compulsory  features  as  it  is  from  its  encourage- 
ment and  assistance  to  tlie  co-operation  of  those  more  benevo- 
lently inclined  or  having  a  higher  ethical  sense.  For  this  rea- 
souy  the  non-compulsory  statutes  of  Massachusetts  and  Nebrasr 
ka  are  based  upon  a  scientific  theory  and  consistent  with  and 
promotive  of  practical  benefit  for  the  classes  who  are  intended 
as  the  beneficiaries  of  such  legislation. 

A  compulsory  legislative  minimum  wage  necessarily  results 
in  such  disarrangement  of  the  conditions  of  labor^  trade,  com- 
merce and  industry,  that  the  evils  resulting  require  greater 
remedial  agencies  for  reform  than  are  comprised  in  any  reform 
attempted  through  the  minimum  wage  itself.  The  State  has  no 
right  to  inject  such  disturbing  elements  as  the  compulsory 
minimum  wage  into  the  social  and  industrial  life  of  its  citizens^ 
unless  and  until  it  has  provided  in  advance  the  remedies  for  the 
resulting  evils.  It  must  provide  for  the  army  of  lower  wage 
earners  who  are  thereby  rendered  job-less.  It  must  provide 
special  education  for  the  occupations  to  which  the  minimum 
wage  is  to  be  applied.  It  must  raise  and  maintain  the  lower 
class  of  laborers  to  the  standard  of  efficiency  established  by  the 
minimum  wage.  It  must  prevent,  by  stricter  immigration  laws, 
the  influx  into  the  labor  markets  of  this  nation  of  a  continuous 
stream  of  incompetents.  Until  such  immigration  restrictions 
are  established,  no  remedy  for  the  evil  conditions  resulting  from 
the  legislative  defiance  of  the  natural  law  of  supply  and  de- 
mand, can  be  adequately  provided. 

The  compulsory  legislative  minimum  wage,  particularly  as 
contemplated  by  the  Minnesota  statute  of  1913,  is  not  only  in- 
advisable, because  it  is  impracticable  and  unworkable,  and  be- 
cause it  is  inimical  to  the  interests  of  both  employes  and  em- 
ployers ;  but  it  is  also  unconstitutional  and  cannot  be  enforced 
against  those  employers  who  do  not  choose  voluntarily  to  sub- 
mit to  the  proceedings  taken  under  it 

The  police  power  of  the  State  is  not  a  sufficient  basis  for  such 
legislation.  The  regulation  of  hours  or  even  of  wages  in  public 
work  has  no  relation  to  the  question,  because  such  regulations 
are  supported  upon  a  basis  entirely  apart  from  that  of  the  po- 
lice power.    The  decisions  sustaining  those  restrictions  upon 
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private  employment  which  have  been  sustained  in  the  case  of 
particular  employments  in  connection  with  particular  classes 
of  employes,  with  the  distinction  between  employments  which 
are  hazardous  and  those  which  are  not,  and  the  distinction 
as  to  those  which  are  hazardous  to  women,  although  perhaps 
not  to  other  classes, — all  these  decisions  show  that  the  l^isla- 
tive  minimum  wage  in  private  employment  cannot  be  based 
upon  the  police  power. 

As  already  pointed  out,  the  need  of  the  employe  in  question, 
which  it  made  the  duty  of  the  employer  to  supply,  is  a  need 
which  does  not  arise  out  of  the  occupation  in  question,  nor  out 
of  the  connection  of  the  employe  in  question  with  that  occupa- 
tion. It  is  a  need  which  exists  independentiy  of  the  occupa- 
tion; because  the  need  of  an  income  sufS^cient  to  sustain  life 
in  health  and  comfort  is  a  personal  need,  and  not  a  need  arising 
from  the  capacity  of  employe.  Even  if  we  assume  that  there 
is  a  natural  moral  right  to  have  that  need  supplied,  still,  the 
duty  to  supply  it  does  not  rest  and  cannot  be  made  to  rest,  as 
a  legal  duty,  upon  the  employer. 

There  are,  therefore,  lacking  the  elements  upon  which  to 
base  any  such  legislation.  While  the  subjects  of  health,  morals, 
comfort,  and  general  social  welfare,  are  generally  speaking  the 
subjects  out  of  which  arise  the  right  of  the  State  to  exercise 
its  police  power  in  l^slation,  nevertheless,  as  has  already  been 
shown,  the  mere  insertion  in  an  act  of  the  statement  that  its 
purpose  is  to  promote  health,  morals  or  comfort,  or  any  other 
elements  of  social  welfare,  does  not  make  the  act  within  the 
police  power  of  the  State.  Neither  does  the  mere  fact  suffice 
that  the  results  obtained  by  the  act  would,  in  themselves,  be 
promotive  of  the  health,  morals  or  comfort  of  the  beneficiaries 
for  whose  advantage  the  act  is  intended.  In  order  to  impose 
upon  a  particular  occupation  or  a  particular  employer  the  com- 
pulsory burden  of  contributing,  either  directiy  or  indirectiy,  to 
his  employe,  whether  by  concessions  or  by  cash  payments,  for 
providing  for  his  health,  morals  or  comfort,  it  must  appear  that 
the  object  sought  to  be  accomplished  by  the  act  haa  some  ''real, 
substantial  relation"  to  the  occupation  of  the  employer  in 
question  or  to  the  employment  in  question.  There  is  no  such 
source  or  relation  in  the  case  now  under  discussion ;  for  the  need 
which  is  to  be  supplied  does  not  arise  from  or  in  connection 
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mth  the  employment.  The  fact  of  employment,  therefore,  can- 
not be  made  the  basis  of  compelling  the  employer  to  supply  that 
need. 

Prom  the  viewpoint  of  practicability,  the  Minnesota  Mini- 
mum Wage  Statute  is  unworkable.  From  the  viewpoint  of  pub- 
lic policy,  it  is  inexpedient    From  the  viewpoint  of  the  law,  it 

is  unconstitutional  and  unenforcible.^ 

Bomb  G.  Brown. 
Minneapolis,  Minnesota, 

February  2,  1914. 

68  Since  the  above  was  written,  the  Oregron  supreme  court  has  upheld  the 
Oreg-on  Minimum  Wa^e  Statute  in  the  case  of  Frank  G.  Stettler,  ApeUant,  vs. 
'iSdwin  V.  O'Hara,  et  al.  Respondents,  decided  March  17,  1914.  reported,  139  Pa- 
cijSc  Reporter.  743.  The  basis  of  the  decision  is.  that  in  view  of  a  quite  ex- 
tensively expressed  "common  belier*  by  certain  writers  upon  social  questions, 
althoufirh  not  directly  confirmed  by  any  adjudicated  case,  "the  court  can- 
not say,  beyond  all  question,  that  the  Act  is  a  plain,  palpable  invasion  of  rifirhts 
secured  by  the  fundamental  law  and  has  no  real  or  substantial  relation  to  the 

f protection  of  public  health,  public  morals  or  public  welfare."  Therefore,  view- 
nff  the  claim  of  unconstitutionality  as  one  which  is  not  doubtful  "beyond  all 
question,"  the  Oregon  court,  by  holding-  in  favor  of  constitutionality,  permits  a 
review  of  the  question  bv  the  Federal  supreme  court,  which  review  would  not 
be  possible  in  this  case  if  the  decision  of  the  Oregon  court  had  been  otherwise. 
This  decision  shows  that  the  Oregon  supreme  court  overlooked  or  ignored  the 
distinction,  shown  in  the  foregoing  discussion,  between  statutes  regulating 
hours  in  private  employment  in  order  to  prevent  hazards  to  the  employee  aris- 
ing out  of  the  peculiar  nature  of  the  employment,  and  statutes  enacted  to  sup- 
ply needs  or  to  prevent  hazards  which  are  purely  personal  to  the  employee  and 
which  do  not  arise  out  of  or  in  connection  with  the  employment  in  question. 
The  failure  to  observe  this  distinction  is  to  ignore  the  distinction  between  a 
proper  and  improper  application  of  the  legislative  police  power.  Indeed  the 
Oregon  decision  is  basea  upon  the  statement,  shown  in  the  above  discussion  to 
be  erroneous,  that  "every  argument  put  forward  to  sustain  the  maximum  hours 
law  or  upon  which  it  was  established  applies  equally  in  favor  of  the  constitu- 
tionality of  the  minimum  wage  law." 


APPENDIX. 

I. 

The  Minnesota  Statute^  Chap.  547,  Obnl.  Laws,  1913. 

An  Act  to  establish  a  minimum  wage  commission,  and  to  pro- 
Tide  for  the  determination  and  establisliment  of  minimuni 
wages  for  women  and  minors. 
Be  it  enacted  by  the  Legislature  of  the  State  of  Minnesota : 

Section  1.  There  is  hereby  established  a  commission  to  be 
known  as  the  minimum  wage  commission.  It  shall  consist  of 
three  persons,  one  of  whom  shall  be  the  commissioner  of  labi^ 
who  shall  be  the  chairman  of  the  commission,  the  governor  ^hai 
appoint  two  others,  one  of  whom  shall  be  an  employer  of  wome^i, 
and  the  third  shall  be  a  woman,  who  shall  act  as  secretary  of 
the  commission.  The  first  appointments  shall  be  made  within 
sixty  days  after  the  passage  of  this  act  for  a  term  ending  Janu- 
ary 1,  1915.  Beginning  with  the  year  1916  the  appoinuuento 
shall  be  for  two  years  from  the  first  day  of  January  and  until 
their  successors  qualify.  Any  vacancy  that  may  occur  shall  be 
filled  in  like  manner  for  the  unexpired  portion  of  the  term. 

Sec.  2.  The  commission  may  at  its  discretion  investigate  the 
wages  paid  to  women  and  minors  in  any  occupation  in  the  state. 
At  the  request  of  not  less  than  one  hundred  persons  engaged 
in  any  occupation  in  which  women  and  minors  are  employed, 
the  commission  shall  forthwith  make  such  investigation  as  here- 
in provided. 

Sec.  3.  Every  employer  of  women  and  minors  shall  keep  a 
register  of  the  names  and  addresses  of  and  wages  paid  to  all 
women  and  minors  employed  by  him,  together  with  number  of 
hours  that  they  are  employed  per  day  or  per  week;  and  every 
such  employer  shall  on  request  permit  the  commission  or  any 
of  its  members  or  agents  to  inspect  such  register. 

Sec.  4.  The  commission  shall  specify  times  to  hold  public 
hearings  at  which  employers,  employes,  or  other  interested  per- 
sons may  appear  and  give  testimony  as  to  wages,  profits  and 
other  pertinent  conditions  of  the  occupation  or  industry.  The 
commission  or  any  member  thereof  shall  have  power  to  subpoena 
witnesses,  to  administer  oaths,  and  to  compel  the  production  of 
books,  papers,  and  other  evidence.  Witnesses  subpoenaed  by 
the  commission  may  be  allowed  sudbi  compensation  for  travel 
and  attendance  as  the  commission  may  deem  reasonable,  to  an 
amount  not  exceeding  the  usual  mileage  and  per  diem  allowed 
by  our  courts  in  civil  cases. 
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Sec.  6.  If  after  inveBtigation  of  any  oocupation  the  commiB- 
Bion  is  of  opinion  that  the  wages  paid  to  one-sixth  or  more  of 
the  women  or  minors  employed  therein  are  less  than  living 
wages,  the  commission  shall  forthwith  proceed  to  establish  le- 
gal minimum  rates  of  wages  for  said  occupation,  as  hereinafter 
described  and  provided. 

Sec.  6.  The  commission  shall  determine  the  minimum  wages 
sufficient  for  living  wages  for  women  and  minors  of  ordinary 
ability,  and  also  the  minimum  wages  sufficient  for  living  wages 
for  learners  and  apprentices.  The  commission  shall  then  issue 
an  order,  to  be  effective  thirty  days  thereafter,  making  the 
wages  thus  determined  the  minimum  wages  in  said  occupation 
throughout  the  state,  or  within  any  area  of  the  state  if  differ- 
ences in  the  cost  of  living  warrant  this  restriction.  A  copy  of 
said  order  shall  be  mailed,  so  far  as  practicable,  to  each  em- 
ployer affected;  and  each  such  employer  shall  be  required  to 
post  such  a  reasonable  number  of  copies  as  the  commission  may 
determine  in  each  building  or  other  work  place  in  which  affected 
workers  are  employed.  The  original  order  shall  be  filed  with 
the  commissioner  of  labor. 

Sec.  7.  The  commission  may  at  its  discretion  establish  in 
any  occupation  an  advisory  board  which  shall  serve  without 
pay,  consisting  of  not  less  than  three  nor  more  than  ten  persons 
representing  employers,  and  an  equal  number  of  persons  repre- 
senting the  workers  in  said  occupation,  and  of  one  or  more  dis^ 
interested  i>er8ons  appointed  by  the  commission  to  represent  the 
public ;  but  the  number  of  representatives  of  the  public  shall  not 
exceed  the  number  of  representatives  of  either  of  the  other  par- 
ties. At  least  one-fifth  of  the  membership  of  any  advisory 
board  shall  be  composed  of  women,  and  at  least  one  of  the  rep- 
resentatives of  the  public  shall  be  a  woman.  The  commission 
shall  make  rules  and  regulations  governing  the  selection  of 
members  and  the  modes  of  procedure  of  the  advisory  boards, 
and  shall  exercise  exclusive  jurisdiction  over  all  questions  aris- 
ing with  reference  to  the  validity  of  the  procedure  and  determi- 
nation of  said  boards.  Provided :  that  the  selection  of  mem- 
bers representing  employers  and  employes  shall  be,  so  far  as 
practicable,  through  election  by  employers  and  employes  re- 
spectively. 

Sec.  8.  Each  advisory  board  shall  have  the  same  power  as 
the  commission  to  subpoena  witnesses,  administer  oaths,  and 
compel  the  production  of  books,  papers,  and  other  evidence. 
Witnesses  subpoenaed  by  an  advisory  board  shall  be  allowed 
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the  same  compensation  as  when  subpoenaed  by  the  commisfidon. 
Each  advisory  board  shall  recommend  to  the  commission  an  es- 
timate of  the  minimum  wages,  whether  by  time  rate  or  by  piece 
rate,  sufficient  for  living  wages  for  women  and  minors  of  ordi- 
nary ability,  and  an  estimate  of  the  minimum  wages  sufficient 
for  living  wages  for  learners  and  apprentices.  A  majority  of 
the  entire  membership  of  an  advisory  board  shall  be  necessary 
and  sufficient  to  recommend  wage  estimates  to  the  commission. 

Sec.  9.  Upon  receipt  of  such  estimates  of  wages  from  an  ad- 
visory board,  the  commission  shall  review  the  same,  and  if  it 
approves  them  shall  make  them  the  minimum  wages  in  said  oc- 
cupation, as  provided  in  section  6.  Such  wages  riiall  be  regard- 
ed as  determined  by  the  commission  itself  and  the  order  of  the 
commission  putting  them  into  effect  shall  have  the  same  force 
and  authority  as  though  the  wages  were  determined  without  the 
assistance  of  an  advisory  board. 

Sec.  10.  All  rates  of  wages  ordered  by  the  commission  shall 
remain  in  force  until  new  rates  are  determined  and  established 
by  the  commission.  At  the  request  of  approximately  one-fourth 
of  the  employers  or  employes  in  an  occupation,  the  commission 
must  reconsider  the  rates  already  established  therein  and  may, 
if  it  sees  fit,  order  new  rates  of  minimum  wages  for  said  occu- 
pation. The  commission  may  likewise  reconsider  old  rates  and 
order  new  minimum  rates  on  its  own  initiative. 

Sec.  11.  For  any  occupation  in  which  a  minimum  time  rate 
of  wages  only  has  been  ordered  the  commission  may  issue  to  a 
woman  physically  defective  a  special  license  authoring  her  em- 
ployment at  a  wage  less  than  the  general  minimum  ordered  in 
said  occupation ;  and  the  commission  may  fix  a  special  wage  for 
such  person.  Provided :  that  the  number  of  such  persons  shall 
not  exceed  one-tenth  of  the  whole  number  of  workers  in  any 
establishment. 

Sec.  12.  Every  employer  in  any  occupation  is  hereby  pro- 
hibited from  employing  any  worker  at  less  than  the  living  wage 
or  minimum  wage  as  defined  in  this  act  and  determined  in  an 
order  of  the  commission ;  and  it  shall  be  unlawful  for  any  em- 
ployer to  employ  any  worker  at  less  than  said  living  or  mini- 
mum wage. 

Sec.  13.  It  shall  likewise  be  unlawful  for  any  employer  to 
discharge  or  in  any  manner  discriminate  against  any  employe 
because  such  employe  has  testified,  or  is  about  to  testify,  or  be- 
cause such  employer  believes  that  said  employe  is  about  to  testi- 
fy, in  any  investigation  or  proceeding  relative  to  the  enforce- 
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ment  of  this  act 

Sec.  14.  Any  worker  who  receives  less  than  the  minimum 
wage  ordered  by  the  commission  shall  be  entitled  to  recover  in 
civil  action  the  full  amount  due  as  measured  by  said  order  of 
the  commission,  together  with  costs  and  attorney's  fees  to  be 
fixed  by  the  court,  notwithstanding  any  agreement  to  work  for  a 
lesser  waga 

Sec.  15.  The  commission  shall  enforce  the  provisions  of  this 
act,  and  determine  all  questions  arising  thereunder,  except  as 
otherwise  herein  provided. 

Sec.  16.  The  commission  shall  biennially  make  a  report  of  its 
work  to  the  governor  and  the  state  legislature,  and  such  reports 
shall  be  printed  and  distributed  as  in  the  case  of  other  execu- 
tive documents. 

Sec.  17.  The  members  of  the  commission  shall  be  reimbursed 
for  traveling  and  other  necessary  expenses  incurred  in  the  per- 
formance of  their  duties  on  the  commission.  The  woman  mem- 
ber shall  receive  a  salary  of  eighteen  hundred  dollars  annually 
for  her  work  as  secretai^^.  All  claims  of  the  commission  for 
expenses  necessarily  incurred  in  the  administration  of  this  act, 
but  not  exceeding  the  annual  appropriation  hereinafter  provid- 
ed, shall  be  presented  to  the  state  auditor  for  payment  by  war- 
rant upon  the  state  treasurer. 

Sec.  18.  There  is  appropriated  out  of  any  money  in  the  state 
treasury  not  otherwise  appropriated  for  the  fiscal  year  ending 
July  31, 1914,  the  sum  of  five  thousand  dollars  (|5,000.00),  and 
for  the  fiscal  year  ending  July  31, 1915,  the  sum  of  five  thousand 
dollars  (|5,000.00). 

Sec.  19.  Any  employer  violating  any  of  the  provisions  of  this 
act  shall  be  deemed  guilty  of  a  misdemeanor  and  upon  convic- 
tion thereof  shall  be  punished  for  each  offense  by  a  fine  of  not 
less  than  ten  nor  more  than  fifty  dollars  or  by  imprisonment  for 
not  less  than  ten  nor  more  than  sixty  days. 

Sec.  20.  Throughout  this  act  the  following  words  and  phrases 
as  used  herein  shall  be  considered  to  have  the  following  mean- 
ings respectively,  unless  the  context  clearly  indicates  a  differ- 
ent meaning  in  the  connection  used : 

( 1 )  The  terms  "living  wages''  or  "living"  wages"  shall  mean 
wages  sufficient  to  main  the  worker  in  health  and  supply 
him  with  the  necessary  comforts  and  conditions  of  reasonable 
life;  and  where  the  words  "minimum  wage"  or  "minimum 
wages"  are  used  in  this  act,  the  same  shall  be  deemed  to  have 
the  same  meaning  as  "living  wage"  or  "living  wages." 


(2)  The  terms  '^rate''  or  ^^rates^'  shall  mean  rate  or  rates  of 
wages. 

(3)  The  term  ^'commission"  shall  mean  the  minimum  wagie 
commission. 

(4)  The  term  ^Voman"  shall  mean  a  person  of  the  female 
sex  eighteen  years  of  age  or  over. 

(5)  The  term  "minor"  shall  mean  a  male  person  under  the 
age  of  twenty-one  years,  or  a  female  person  under  the  age  of 
eighteen  years. 

( 6 )  The  terms  "learner"  and  "apprentice"  may  mean  either 
a  woman  or  a  minor. 

(7)  The  terms  "worker"  or  "employe"  may  mean  a  woman, 
a  minor,  a  learner,  or  an  apprentice,  who  is  employed  for  wagea 

(8)  The  term  "occupation"  shall  mean  any  business,  indus- 
try, trade,  or  branch  of  a  trade  in  which  woman  or  minors  are 
employed. 

Sec.  20.    This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 
Approved  April  26, 1913. 

IL 

Bbsolution  of  Minnbsota  Advisory  Boabd  Bequestino  An- 
swers TO  Certain  Questions. 

Whereas,  it  is  not  entirely  clear  what  powers  and  duties  of 
the  Commission  or  ourselves  as  an  advisory  board  have,  or  by 
what  methods  we  shall  proceed;  in  the  matter  of  fixing  a  living 
wage,  and  it  is  advisable  in  order  that  time  may  be  saved  and  we 
may  do  our  work  speedily  and  to  the  best  advantage  that  we  be 
advised  upon  those  matters  at  once ; 

Now,  therefore,  be  it  resolved  that  we  request  the  Commis- 
sion to  submit  the  following  questions  to  the  Attorney  Gen- 
eral for  his  answer  in  writing  so  that  we  may  have  them  before 
us  for  our  guidance  in  our  work. 

1.  Must  not  the  Commission  fix  a  minimum  wage  in  the 
"Occupation"  for  the  entire  state  at  one  time?  In  other  words, 
can  the  Commission  investigate  the  minimum  wage  in  any 
"Occupation"  and  act  upon  it  within  a  district  less  in  extent 
tiian  the  entire  state?  It  is  claimed  by  some  that  the  action 
of  the  Commission  must  be  with  reference  to  and  for  the  en- 
tire state,  though  in  fixing  the  actual  minimum  it  may  vary 
the  minimum  in  different  parts  of  the  state;  but  though  the 
minimum  may  differ  in  various  parts  of  the  state  they  must 
all  be  fixed  at  the  same  time  and  as  part  of  the  same  investiga- 
tion and  proceeding. 
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2.  Section  6  provides  that  the  Commissioii  shall  establlBh 
a  minimum  rate  of  wages  for  an  "Occupation,"  if,  after  careful 
investigation,  the  Commission  is  of  opinion  the  wages  paid  to 
one-sixth  or  more  of  the  women  or  minors  employed  therein  are 
less  than  living  wages.  Can  the  Commission  fix  a  minimum 
wage  unless  ui>on  such  investigation  they  find  that  at  least  one- 
sixth  of  the  women  or  minors  employed  in  the  "Occupation'' 
within  the  state  are  receiving  less  than  living  wages?  Must 
they  find  that  one-sixth  or  more  of  the  women  are  receiving 
less  than  living  wages  before  they  can  fix  minimum  wages  for 
women,  and  that  one-sixth  or  more  of  the  minors  employed  in 
the  "Occupation"  throughout  the  state  are  receiving  less  than 
living  wages  before  they  can  fix  the  minimum  wage  for  minors? 
Or,  can  they  consider  women  and  minors  as  belonging  to  the 
same  class  and  fix  minimum  wages  for  each  if  they  find  one- 
sixth  of  the  aggregate  number  of  women  and  minors  are  receiv- 
ing less  than  living  wages? 

Must  the  Commission  fix  a  minimum  for  both  women  and  mi- 
nors in  the  "Occupation,"  if  they  fix  a  minimum  for  either? 

Can  the  minimum  fixed  for  women  differ  in  amount  from 
that  fixed  for  minors  in  the  same  "Occupation,"  and,  if  so,  on 
what  basis  must  the  diflPerence  be  fixed?  Can  the  Commission 
fix  a  different  minimum  for  male  and  female  minors  in  the  same 
"Occupation"? 

3.  What  is  an  apprentice  or  learner?  By  what  rule  shall 
the  Commission  determine  what  is  an  apprentice,  and  what  is 
a  learner?  Must  the  minimum  for  apprentices  be  the  same  as 
for  ordinary  workers?  If  not,  on  what  basis  must  the  Com- 
mission fix  the  minimum  for  apprentices,  if  the  cost  of  living 
is  to  determine  the  wage? 

4.  Must  the  Commission  make  the  minimum  apply  to  all 
classes  without  regard  to  the  necessity  of  the  class  or  of  the  in- 
dividual in  the  class?  By  what  rule,  if  any,  is  the  Commission 
to  determine  what  is  necessary  to  maintain  the  worker  in  health, 
and  what  are  the  necessary  comforts  and  conditions  of  reasona- 
ble life? 

Can  the  minimum  wage  be  varied  or  fixed,  having  in  mind 
the  ability  of  the  employer  to  pay  the  wage,  and  having  in  mind 
the  necessity  of  the  employe  to  contribute  to  the  support  of  a 
family  or  others  dependent? 

Must  not  the  wage  be  fixed  solely  with  reference  to  the  actual 
needs  of  the  employe  of  ordinary  ability  for  a  decent  livelihood 
for  the  employe  alone,  without  allowing  anything  to  enable  the 
employe  to  contribute  to  the  support  of  a  dependent,  and  with- 
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out  allowing  anything  for  education  or  amusement  or  for  cloth- 
ing or  housing  beyond  that  which  will  afford  a  minimum  of  com- 
fort and  amusement? 

Can  the  Commission  in  fixing  a  minimum  wage  allow  any- 
thing off  or  in  reduction  because  of  the  advantages,  educational 
or  otherwise,  which  the  employe  gets  from  the  particular  em- 
ployment? 

5.  In  case  the  Commission  should  promulgate  a  wage  rate 
which  was  unsatisfactory  to  some  employer  or  employers,  could 
the  employer  so  objecting  be  compelled  to  comply?  Would  a 
rate  fixed  by  the  Commission  in  the  manner  provided  by  the 
Minnesota  Minimum  Wage  Statute  be  enforcible?  May  we  not 
expect  that  the  court  would  hold  it  unenforcible? 

This  last  question  is  suggested  because  it  certainly  is  im- 
portant in  determining  how  far  the  Commission  should  attempt 
to  go.  It  also  bears  on  the  question  of  the  advisability  of  or- 
ganizing an  advisory  board,  and  would  also  weigh  with  any 
person  who  was  considering  accepting  a  position  as  a  member 
of  the  advisory  board.  It  would  be  very  embarrassing  to  go 
through  all  the  formalities  of  fixing  a  wage  rate  under  the  stat^ 
ute  and  then  have  it  declared  that  there  was  no  power  to  fix 
such  rate,  and  no  power  to  enforce  it.  Such  result  would  also 
be  prejudicial  to  the  final  accomplishment  of  the  meritorious 
object  of  bringing  about  a  proper  wage  adjustment 

III. 
Minimum  Wage  Statutes  In  Other  States. 

Mdssdchusetts :    ( Chapter  706,  Acts  1912  as  amended  by  Chap- 
ters 330  and  673,  Acts  1913). 

Wage  commission,  3  persons.  Duly  to  enquire  into  wages  of 
female  employes  in  any  occupation  in  the  State  if  Commission 
has  reason  to  believe  that  wages  paid  substantial  number  of 
such  employes  are  inadequate  "to  supply  the  necessary  cost  of 
living  and  to  maintain  the  workers  in  h€«lth." 

May  establish  Wage  Board  as  to  any  occupation ;  which  shall 
determine  the  minimum  wage,  whether  by  time  rate  or  piece 
rate,  suitable  for  a  female  employe  of  ordinary  ability  in  the 
occupation  in  question  and  also  minimum  wage  for  learners 
and  apprentices  and  for  minors  below  18  years.  Wage  Board 
reports  to  Commission.  If  Commission  approves,  then  hearing 
to  employer  on  14  days'  notice.  After  such  hearing  Commis- 
sion may  finally  approve  and  enter  decree  noting  the  names 
of  employers  who  fail  or  refuse  to  accept  such  minimum  wage. 
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AfterwardB  if  it  wishes  Commission  may  publish  the  names  of 
employers  from  time  to  time  whom  it  finds  are  refusing  to  fol- 
low the  recommendation.  But  employer  may  file  declaration  in 
court  asking  for  review  of  recommendation  by  Commission; 
and  if  employer  su^stained,  then  publication  of  his  name  is  pro- 
hibited. 

The  only  penalty  is  for  discharge  of  employe  for  testifying 
in  connection  with  minimum  wage  hearing.  .  In  case  recommen- 
dation is  by  less  than  two-thirds  of  a  Wage  Board  the  Com- 
mission reports  the  recommendation  to  the  general  court  Spe- 
cial licenses  provided  for. 

Commission  itself  enquires  into  wages  for  minors  and  deter- 
mins  wages  with  proceedings  same  as  on  recommendation  by 
Wage  Board  for  women.  Every  employer  keeps  a  register. 
Newspapers  compelled  to  publish  at  regular  rates.  No  libel 
action  except  for  willful  misrepresentation. 

Nebraska    ( Chapter  211,  Laws  1913 ) : 

Provisions  substantially  the  same  as  in  Massachusetts  ex- 
cept that  hearing  to  employer  before  Wage  Board  is  on  30  days' 
notice  and  Commission  shall  within  thirty  days  after  final  ap- 
proval after  hearing,  publish  name  of  delinquent  employers. 

Oregon    (Chapter  62,  Laws  of  1913) : 

Commission,  3  members.  Duty  to  fix  (a)  standard  hours  of 
employment  for  women  or  minors  in  any  occupation,  (b)  con- 
ditions of  labor  for  women  and  minors,  (c)  minimum  wage 
for  women  in  any  occupation,  necessary  "to  supply  the  neces- 
sary cost  of  living  and  maintain  them  in  good  health'*  and  (d) 
minimum  wage  for  minors  "unreasonably  low  for  such  minor 
workers." 

Commission  may  hold  public  hearings  for  preliminary  in- 
vestigation and  after  such  investigation  if  it  is  of  the  opinion 
that  any  substantial  number  of  women  workers  in  any  occupa- 
tion are  working  for  unreasonable  hours  or  bad  conditions  or 
inadequate  wages,  the  Commission  may  call  a  Conference  which 
will  enquire  into  the  matter  and  submit  its  rei)ort  to  the  Com- 
mission with  recommendation.  It  may  recommend  minimum 
wage  for  women  workers  of  average,  ordinary  ability,  sufficient 
to  supply  the  necessary  cost  of  living  and  maintain  them  in 
health  and  may  also  recommend  minimum  wages  for  learners 
and  apprentices  which  shall  be  less  than  that  for  regular  women 
workers. 

On  report  from  the  Conference,  the  Commission  review,  the 
same  and  if  it  approves  it  shall  then  publish  a  notice  not  less 
than  once  a  week  for  four  successive  weeks  in  two  newspapers 
of  general  circulation,  of  hearing  for  people  interested;  and 
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after  hearing  it  may  make  such  order  as  it  deems  necessary  to 
carry  into  effect  the  recommendation,  which  order  becomes  ef- 
fective sixty  days  after  it  is  made,  and  afterwards  it  is  unlaw- 
ful for  employers  to  disregard  such  order.  Special  licenses  al- 
lowed. 

Commission  itself  may  enquire  into  wages  for  minors  and 
may  issue  its  order  after  notice  and  hearing,  as  for  women  work- 
ers, which  order  is  compulsory  on  employers.  Commission  au- 
thorized to  make  different  orders  for  same  occupation  in  dif- 
ferent parts  of  the  state  when  it  deems  conditions  justify  it  All 
orders  of  the  Commission,  except  on  questions  of  fact>  appeala- 
ble to  the  Circuit  Court  for  Multnomah  County  and  from  that 
court  to  the  State  Supreme  Court  The  penalty  on  employer 
f25  to  f  100  or  imprisonment  10  days  to  3  months,  or  both. 
Penalty  for  discharging  employe  for  testifying.  Employe  may 
recover  excess. 

Washington  (Chapter  174,  Laws  1918) : 

Prohibits  employment  of  women  workers  ^^at  wages  which  are 
not  adequate  for  their  maintenance.'^  Creates  Commission  to 
establish  wages  for  women  workers  and  minors  '^as  shall  be 
held  to  be  reasonable  and  not  detrimental  to  health  and  morals 
and  which  shall  be  su£Qlcient  for  the  decent  maintenance  of 
women." 

A  minor  is  a  person  of  either  sex  under  18  years.  Commis- 
sion may  hold  public  hearings  on  notice;  and  if  after  such 
investigation  they  find  wages  of  female  employes  in  any  occu- 
pation inadequate  to  supply  them  necessary  cost  of  living  and 
to  maintain  workers  in  health,  then  they  call  a  Conference 
which  may  investigate  and  make  recommendations  to  Commis- 
sion. 

Commission  reviews  such  recommendations,  may  approve 
them,  and  after  such  approval  issue  an  obligatory  order  effec- 
tive in  sixty  days  or  longer.  After  such  order  it  is  unlawful  for 
any  employer  in  such  occupation  to  employ  women  over  18 
years  of  age  for  less  than  the  rate  of  wages  fixed.  Special  li- 
censes allowed. 

Commission  itself  determines  wages  "suitable  for  minors'' 
and  may  issue  its  obligatory  order  as  for  women  and  after  such 
issuance  of  such  order  it  is  unlawful  for  employer  to  employ 
minor  for  less  than  the  wage  fixed.  Penalty  to  employer  who 
discharges  for  testifying  and  for  violation  of  commission  or- 
ders, penalty  |25  to  |100;  and  employe  may  recover  differ- 
ence. No  appeal  from  decision  of  commission  upon  question  of 
fact  but  right  of  appeal  to  either  employer  or  employe  on  ques- 
tions of  law. 


Colorado  (Obapter  110,  Lawa  of  1913) : 

State  Wage  Boards  3  membecB,  to  enquire  into  wages  to  fe- 
male employes  above  18  years  in  any  mercantile,  manufactur- 
ing, laundry,  hotel,  restaurant,  telephone  or  telegraph  business 
to  enquire  whether  wages  are  ^^inadequate  to  supply  the  neces- 
sary cost  of  living,  maintain  them  in  health  and  supply  the  nec- 
essary comforts  of  life.''  After  inquiry  the  Wage  Board  may 
fix  the  minimum  wage,  when  agreed  to  by  two  members  of  the 
Board.  Then  the  Board  gives  thirty  days'  notice  for  hearing 
in  the  locality  of  the  industry  affected,  by  publication  in  news- 
paper and  mailing  copy  to  tie  employer  affected.  After  such 
public  hearing  the  Board  may  issue  obligatory  order  to  be  ef- 
fective 60  days  from  the  date  of  order ;  and  afterwards  it  is  un- 
lawful for  any  employer  to  fail  to  comply  with  the  order,  which 
order  is  to  be  published  and  served  personally. 

Any  employer  affected  may  appeal  to  the  courts  on  the  ground 
that  the  order  is  unlawful  or  unreasonable,  but  the  evidence 
considered  on  such  appeal  is  confined  to  the  evidence  presented 
to  the  Board  in  the  case  from  the  decision  in  which  the  appeal 
is  taken.  Further  appeal  allowed  to  the  Supreme  Court  Pen- 
alty to  employer  for  not  complying  with  order  is  fine  not  to 
exceed  f  100  or  imprisonment  not  more  than  3  months,  or  both. 
Penalty  for  discharging  employe ;  and  employe  may  recover  dif- 
ference.   Special  licenses  provided  for. 

Wisconsin  (Sections  1729,  s— 1  to  12,  Statutes  1913;  Chapter 
712,  Laws  1913) : 

Wages  less  than  living  wage  to  any  female  or  minor  employe 
prohibited.  ^^Living  wage"  defined  to  mean  compensation  by 
time  or  piece  work  or  otherwise  "sufficient  to  enable  the  em- 
ploye receiving  it  to  maintain  himself  or  herself  under  condi- 
tions consistent  with  his  or  her  welfare." 

The  Industrial  Commission,  already  established,  given  jur- 
isdiction to  investigate,  ascertain,  determine  and  fix  living  wage 
pursuant  to  Sections  2394-41,  etc.,  relating  to  industrial  com- 
mission, providing  that  Commission  may  investigate  upon  no- 
tice and  hearing  and  promulgate  orders.  But  on  petition  of  em- 
ployer Commission  shall  allow  special  hearing  on  the  reasona- 
bleness of  any  order,  which  hearing  shall  be  had;  and  after- 
wards any  order  of  the  Commission  is  subject  tp  review  by  ap- 
plication of  employer  to  court  against  the  Commission  as  de- 
fendant to  vacate  and  set  aside  order ;  which  action  is  brought 
by  complaint  with  summons  with  power  of  injunction  on  hear- 
ing, with  power  of  court  to  review  or  re-submit  to  the  Commis- 
sion. Penalty  to  employer  not  less  than  |10  nor  more  than 
flOO  for  each  failure  to  comply  with  Commission's  ord^s,  each 


XI 

day^s  fault  ta  constitute  oflBemie. 

Commission  may  establish  Advisory  Board.  Provisions  as  to 
minors  who  shall  have  no  trade,  etc.  Commission  may  grant 
special  licenses  to  employe  unable  to  earn  the  wage,  permitting 
such  employe  to  work  for  a  wage  stated  which  is  commensorate 
with  his  or  her  ability.  No  such  licensee  shall  be  employed  at 
less  than  the  wage  fixed. 

Ohio  (Constitutional  Amendment^  adopted  Sept  3,  1912) : 

Amended  constitution  by  adding  articles  providing  that 
'4aws  may  be  passed  fixing  and  regulating  hours  of  labor, 
establishing  a  minimum  wage  and  providing  for  comfort,  health, 
safety  and  general  welfare  of  all  employes,"  etc. 

Utah    (Chapter  63,  Laws  of  1913) : 

Makes  it  unlawful  for  any  regular  employer  of  female  work- 
ers to  pay  any  women  less  than  the  wage  herein  sx>ecified,  to- 
wit :  Minors  under  18  years  not  less  than  .75c  per  day ;  adult 
learners  and  apprentices  not  less  than  .90c  per  day  (1  year  con- 
stitutes apprentice  period) ;  for  adults  who  are  experienced  in 
the  work  they  are  employed  to  perform,  not  less  than  f  1.25  per 
day. 

Regular  employers  of  female  workers  shall  give  certificate  of 
apprenticeship,  for  time  served  by  apprentices.  Any  regular 
employer  of  female  workers  paying  less  than  the  wage  specified 
guilty  of  misdemeanor. 

Calif omia    (Chapter  324,  Statutes  1913) : 

Commission  of  5  members  with  duty  to  ascertain  wages,  hours 
and  conditions  of  labor,  etc.,  in  various  occupations  in  which 
women  and  minors  are  employed.  If,  after  investigation  (state- 
wide), wages  of  women  and  minors  found  inadequate  to  supply 
the  cost  of  proper  living  in  any  occupation.  Commission  may 
call  a  conference,  that  is,  "Wage  Board,"  whose  deliberations 
are  made  a  matter  of  record.  Wage  Board  may  inquire  and 
report  to  the  Commission  its  findings  as  to  the  minimum  wage 
adequate  to  supply  to  women  and  minors  engaged  in  the  oc- 
cupation in  question  "the  necessary  cost  of  proper  living  and 
to  maintain  the  health  and  welfare  of  such  women  and  minors." 

Commission  has  power  after  public  hearing  to  determine  min- 
imum wage  for  women  and  minors  in  any  occupation.  Such 
hearing  is  on  public  notice  in  newspapers  and  by  mailing  copy 
to  each  county  recorder  not  less  than  fourteen  days  before 
hearing.  After  such  hearing  Commission  may  make  a  manda- 
tory order  effective  in  sixty  days,  specifying  minimum  wage 
for  women  or  minors  in  the  occupation  in  question.    No  order 


to  become  effective  until  after  April  1,  1914.  Order  published 
and  recorded  in  each  county  and  mailed  to  each  employer  in 
question.     Special  licenses  allowed. 

Penalty  for  discharging  employes  or  for  disregarding  order, 
not  less  than  f  50  and  imprisonment  not  less  than  thirty  days, 
or  both.  Employe  may  sue  for  difference.  On  appeal  from  or- 
der, the  findings  of  fact  made  by  Commission  are,  in  absence 
of  fraud,  conclusive.  Appeal  within  twenty  days  allowed  to 
Superior  Court  of  certain  counties.  Answer  by  Commission 
with  return  by  Commission  of  all  documents  and  papers  and 
testimony  and  evidence.  The  court  may  confirm  or  set  aside  on 
grounds  ( 1 )  that  Commission  acted  in  excess  of  its  powers  and 
(2)  that  its  decision  was  procured  by  fraud.  Either  party  may 
appeal  from  Superior  Court  to  the  Supreme  Court. 

ALSO  IN  CALIFORNIA  (Chapter  98,  Proposal  Constitu- 
tional Amendments  1913).  Proposes  amendment  to  State 
Constitution  authorizing  legislature  to  establish  minimum  wage 
for  women  and  minors. 
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statement  of  Case 

These  two  cases  are  set  to  be  heard  together.  The  issues  in- 
volved are  similar,  and  the  two  cases  will  in  this  brief  be  dis- 
cussed as  one  case.  The  points  of  difference  will  be  noted  by 
referring  to  No.  25,  the  employer  case,  as  the  ^^Stettler^'  case 
and  to  No.  26,  the  employee  case,  as  the  ^^Simpsan'^  case.  In 
making  references  to  the  Transcript  of  Record,  references  to 
the  record  in  25  will  be  made  by  the  term  ^^Stettler  Record" 
and  in  26  by  the  term  ''Simpson  Record."  In  the  "Appendix" 
to  this  brief  is  reproduced  for  convenience,  (1)  the  proYisions 
of  the  Constitution  of  the  State  of  Oregon  to  which  reference 
is  made,  (2)  the  Or^;on  Minimum  Wage  Statute  here  in  ques- 
tion, (3)  the  opinion  of  the  Supreme  Court  of  Oregon  in  the 
Stettler  case,  and  (4)  the  opinion  of  that  court  in  the  Simpson 
case. 

These  cases  were  argued  and  submitted  to  this  court  on  De- 
cember 17, 1914.  No  decision  was  filed  upon  that  submission. 
Subsequently,  in  about  June,  1916,  both  cases  were,  by  order 
of  this  court,  restored  to  the  October,  1916,  calendar  for  rear- 
gument.  In  accordance  with  that  order  they  are  now  before 
this  court  upon  reargument 

These  cases  come  to  this  court  upon  writs  of  error  to  the  Su- 
preme Court  of  the  State  of  Oregon  for  review  of  the  final 
judgments  of  the  highest  court  of  that  state  in  these  cases,  in 
both  of  which  the  validity  of  the  Oregon  Minimum  Wage  Statr 
ute  is  drawn  in  question  on  the  ground  of  repugnance  to  the 
Constitution  of  the  United  States,  and  in  which  the  judgments 
here  in  question  are  in  favor  of  the  validity  of  that  State  Stat- 
ute, The  Stettler  case  is  a  suit  by  an  employer  to  enjoin  the 
enforcement  of  the  Statute.  The  Simpson  case  is  by  an  employee 
for  the  same  purpose.  In  both  cases  all  the  facts  which  are  the 
basis  of  the  decisions  complained  of,  including  the  federal 
questions  raised  by  the  plaintiffs  in  error,  are  set  forth  in  the 


complaints.  The  suits  were  instituted  and  first  decided  in  the 
Circuit  Court  of  the  State  of  Oregon  for  Multnomah  County, 
upon  demurrers  to  the  complainta 

In  the  Stettler  case  an  amended  complaint  was  filed  on  No- 
vember 5th,  1913  {Stettler  Recordy  p.  5),  and  was  heard  upon 
the  demurrer  filed  to  the  original  complaint  on  October  25th, 
1913,  but  wJiich  demurrer  was  by  stipulation  of  November  6th, 

1913,  made  as  the  demurrer  to  the  amended  complaint  (Stettler 
Record,  pp.  11-12 ) .  On  hearing  on  demurrer  in  the  Circuit  Court 
the  demurrer  to  the  amended  complaint  was  sustained.  The 
plaintiff  refused  to  plead  over  and  stood  upon  his  amended 
complaint;  whereupon  judgment  of  dismissal  upon  the  merits 
was  rendered  and  entered  in  that  court  ( Stettler  Record,  pp.  12- 
13).  From  that  judgment  plaintiff  appealed  to  the  State  Su- 
preme Court;  where  final  judgment  was  entered  on  March  17, 

1914,  afSrml^g  the  judgment  below  {Stettler  Record,  pp.  25- 
26 ) .  Thereupon  the  plaintiff  in  error  brought  the  case  here  for 
review  of  that  final  judgment,  upon  writ  of  error  {Stettler  Rec- 
ord, pp.  26-33 ) . 

In  the  Simpson  case,  the  complaint  was  filed  in  the  same 
court  on  April  15, 1914,  and  demurrer  was  filed  thereto  on  April 
15th,  1914;  and  on  the  same  day  there  was  entered  in  that 
court  a  decree  sustaining  the  demurrer  and  plaintiff  refused 
to  plead  over  and  stood  upon  her  complaint;  whereupon  judg- 
ment was  entered,  dismissing  the  case  upon  the  merits  {Simp- 
son Record,  pp.  5-12).  Upon  appeal  to  the  State  Supreme 
Court  that  court  entered  final  judgment  on  April  28th,  1914, 
aflQrming  the  judgment  below  {Simpson  Record,  pp.  15-16). 
Upon  writ  of  error  that  final  judgment  is  here  for  review  {Simp- 
son  Record,  pp.  16-22). 


statement  of  Facts 

The  complaints  state  all  the  facts  which  are  to  be  considered 
and  they  specially  set  np  and  raise  the  federal  questions  relied 
upon.  An  outline  of  these  facts  and  the  questions  raised  is 
next  given,  as  presented  in  each  case. 

As  each  complaint  raises  the  question  of  the  constitutionality 
of  the  Oregon  Minimum  Wage  Statute  (Chap.  62,  Ore.  Stat 
1913,  see  Appendix  II )  ^  in  connection  with  the  same  orders  and 
proceedings  under  that  Statute,  a  summary  of  the  essential 
provisions  of  that  Statute  is  next  given. 

SUMMARY  OF  ORBGON  MINIMUM  ViTAGB  STATUTE  AND  PROGBEDINGS 

UNDBR  IT 

After  the  title  and  whereas  clause  aasierting  that  the  purpose 

of  the  Statute  is  to  protect  the  "health  and  morals  of  women 

and  minor  workers,^'  it  provides : 

"Section  1.  It  shall  be  unlawful  to  employ  women  or  mi- 
nors in  any  occupation  within  the  State  of  Oregon  for  un- 
reasonably long  hours ;  and  it  shall  be  unlawful  to  employ 
women  or  minors  in  any  occupation  within  the  State  of 
Oregon  under  such  surroundings  or  conditions — sanitary 
or  otherwise — ^as  may  be  detrimental  to  their  health  or  mor- 
als; and  it  shall  be  unlawful  to  employ  women  in  any  occu- 
pation within  the  State  of  Oregon  for  wages  which  are 
inadequate  to  supply  the  necessary  cost  of  living  and  to 
maintain  them  in  health;  and  it  shall  be  unlawful  to  em- 
ploy minors  in  any  occupation  within  the  State  of  Or^on 
for  unreasonably  low  wages." 

Section  2  establishes  and  provides  for  the  appointment  of  the 

members  of  the  "Industrial  Welfare  Commission,'^  composed  of 

three  members  appointed  by  the  Governor.  Section  3  provides 

for  the  organization  of  that  Commission.    Section  4  provides: 

"Section  4.  Said  Commission  is  hereby  authorized  and 
empowered  to  ascertain  and  declare,  in  the  manner  herm- 
after  provided,  the  following  things:     (a)  Standards  of 


hours  of  employment  for  women  or  for  minors  and  what  are 
unreasonably  long  hours  for  women  or  for  minors  in  any 
occupation  within  the  State  of  Or^on;  (b)  Standards  of 
conditions  of  labor  for  women  or  for  minors  in  any  occu- 
pation within  the  State  of  Oregon  and  what  surroundings 
or  conditions — sanitary  or  otherwise — are  detrimental  to 
the  health  or  morals  of  women  or  of  minors  in  any  such 
occupation;  (c)  Standards  of  minimum  wages  for  women 
in  any  occupation  withdn  the  Sta4;e  of  Oregon  and  what 
wa^es  are  inadequate  to  supply  the  necessary  cost  of  liv- 
ing to  any  such  women  workers  and  to  maintain  them  in 
good  health;  and  (d)  Standards  of  minimum  wages  for  mi- 
nors in  any  occupation  within  the  State  of  Oregon  and 
what  wages  are  unreasonably  low  for  any  such  minor 
workers." 

Sections  5,  6  and  7  give  the  Commissicm  certain  inquisitorial 
powers.  Section  8  provides  for  the  appointment  by  the  Com- 
mission of  a  Conference  to  investigate  and  report  and  make 
recommendations  as  to  women  workers  in  any  particular  occu- 
pation, which  conference  is  to  be  composed  of  nine  members, 
and 

"Such  Conference  shall,  in  its  report,  make  recommenda- 
tions on  any  or  all  of  the  following  questions  concerning 
the  particular  occupation  under  inquiry,  to-wit:  (a)  Stand- 
ards of  hours  of  employment  for  women  workers  and  what 
are  unreasonably  long  hours  of  employment  for  women 
workers;  (b)  Standards  of  conditions  of  labor  for  women 
workers  and  what  surroundings  or  conditions — sanitary  or 
otherwise — ^are  detrimental  to  the  health  or  morals  of  wom- 
en workers;  (c)  Standards  of  minimum  wages  for  women 
workers  OMd  what  wa^es  are  inadequate  to  supply  the  nec- 
essary cost  of  living  to  women  workers  and  maintain  them 
in  health/^ 

Section  9  empowers  the  Commission  to 

"Make  and  render  such  an  order  as  may  be  proper  or 
necessary  to  adopt  such  recoipmendations  and  carry  the 
same  into  effect  and  require  all  employers  in  the  occupa- 
tion affected  thereby  to  observe  and  comply  with  such  rec- 
ommendations and  said  order.  Said  order  shall  become 
effective  in  sixty  days  after  it  is  made  and  rendered  and 
shall  be  in  full  force  and  effect  on  and  after  the  sixtieth 
day  following  its  making  and  rendition." 
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And  in  the  same  section  the  preliminary  penalty  provision  is 

as  follows: 

^' After  said  order  becomes  effective  and  while  it  is  ef- 
fective^  it  shall  be  unlawful  for  any  employer  to  violate 
or  disr^^ard  any  of  the  terms  or  provisions  of  said  order 
or  to  employ  any  woman  worker  in  any  occupation  covered 
by  said  order  for  longer  hours  or  under  different  surround- 
ings or  conditions  or  at  lower  wages  than  are  authorized  or 
permitted  by  said  order." 

Section  10  provides  for  special  licenses  for  defective  and 

crippled  women.    Section  11  gives  the  Commission  power  to 

promulgate  orders  affecting  minors,  without  intervention  of  a 

Conference.    Section  12  is  aa  follows : 

"Section  12.  The  tjoord  ^occupations  as  used  in  this  Act 
shall  he  so  construed  as  to  include  any  and  every  vocation 
and  pursuit  and  trade  and  industry.  Any  Conference  may 
make  a  separate  inquiry  into  and  report  on  any  branch  of 
any  occupation ;  and  said  Commission  may  make  a  separate 
order  affecting  any  branch  of  any  occupation.  Any  Con- 
ference may  make  different  recommendations  and  said  Com- 
mission may  make  different  orders  for  the  same  occupation 
in  different  localities  in  the  State  when,  in  the  judgment  of 
such  Conference  or  said  Commission,  different  conditions 
in  different  localities  justify  such  different  recommenda- 
tions or  different  orders." 

Sections  13  to  15  impose  duties  of  enforcement  on  the  Com- 
mission and  investigations  for  that  purpose.  Secticm  16  limits 
the  right  of  appeal  to  questions  of  law.  Sections  17  to  19  are 
the  penalty  clauses  as  follows : 

"Section  17.  Any  person  who  violates  any  of  the  fore- 
going provisions  of  this  act  shall  he  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shiUl  he  pun- 
ished hy  a  fine  of  not  less  than  twenty-fi/oe  ($25.00)  dollars 
nor  more  than  one  hundred  ($100.00)  dollars  or  hy  tm- 
prisonment  in  the  county  jail  for  not  less  than  ten  days  nor 
more  than  three  months  or  hy  hoth  such  fine  and  imprison- 
mnent in  the  discretion  of  the  court. 

Section  18.  Any  employer  who  discharges  or  in  any  other 
manner  discriminates  against  any  employee  because  such 
employee  has  testified,  or  is  about  to  testify,  or  because 
such  employer  believes  that  said  employee  may  testify,  in 


any  investigation  or  proceedings  under  or  relative  to  this 
act,  shall  be  deemed  gnilty  of  a  misdemeanor,  and  npon 
conviction  thereof  shall  be  punished  by  a  fine  of  not  less 
than  twenty-five  (f  25.00)  dollars  nor  more  than  one  hun- 
dred (flOO.OO)  dollars. 

Section  19.  //  (my  woman  worker  shall  he  paid  hy  her 
employer  less  than  the  minimum  wage  to  which  she  is  en- 
titled under  or  hy  virtue  of  an  order  of  said  Commission, 
she  may  recover  in  a  civU  action  the  full  amount  of  her  said 
minimum  wage  less  any  amount  actuaily  paid  to  her  hy 
said  employer,  together  with  such  attorneys  fees  as  may  he 
allowed  by  the  court;  and  any  agreement  hy  her  to  work 
for  less  than  such  minimum  wage  shall  he  no  defense  to 
such  action/^ 

The  defendants  were  appointed  as  Commissioners  constitut- 
ing the  '^Industrial  Welfare  Commission"  and  organized  with 
Caroline  J.  Oleason,  Secretary.  That  Commission  appointed  a 
Conference  "on  wages,  hours  and  conditions  of  work  in  manu- 
facturing establishments  in  Portland,  in  the  State  of  Or^on," 
which  Conference  in  July,  1913,  made  a  report  to  said  Commis^ 
sion  recommending : 

"1.  The  establishment  of  a  standard  minimum  wage 
of  f8.64  per  week  for  women  workers  in  manufacturing 
establishments  of  Portland,  any  lesser  amount  b^ng  in- 
adequate to  supply  the  necessary  cost  of  living  to  women 
workers  and  to  maintain  them  in  h^th. 

2.  That  the  daily  hours  of  work  be  limited  to  nine  (9) 
per  day  or  fifty-four  (54)  hours  a  weA. 

3.  That  the  length  of  the  lunch  period  be  not  less  than 
three-fourths  of  an  hour." 

Thereafter,  on  September  10th,  1913,  the  Commission  adopt- 
ed the  recommendations  of  that  Conference  and  entered  an  or- 
der, which  order  was  as  follows: 

^^No  person,  firm,  corporation  or  association  owning  or 
operating  any  manufacturing  establishment  in  the  City 
of  Portland,  Oregon,  shall  employ  any  woman  in  said  es- 
tablishment for  more  than  nine  h^jurs  a  day  or  fifty-four 
hours  a  week ;  or  fix,  allow  or  permit  for  any  woman  em- 
ployee in  said  establishment  a  noon  lunch  period  of  less 
than  forty-five  minutes  in  length;  or  employ  any  experi- 
enced, adult  woman  worker,  piUd  hy  time  rates  of  payment, 
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in  said  establishment  at  a  weekly  wage  of  less  than  $8.64, 
am/y  lesser  amount  being  hereby  declared  inadequate  to  sup- 
ply the  necessary  cost  of  living  to  such  women  factory 
workers,  and  to  mmntadn  them  in  good  health.^' 

Stettler  Record,  pp.  6-8 ;  Simpson  Record,  pp.  6-8. 

With  these  faxrta  common  to  the  complaints  in  both  caaes,  the 
further  allegations  of  the  complaint  are  respectively  as  follows: 


COMPLAINT  IN  STBTTLBR  GASB 

The  8tettler  complaint  alleges  that  plaintiff  is  a  citizen  of  the 
United  States  and  owns  and  operates  in  the  city  of  Portland,  a 
manufacturing  establishment  for  the  manufacture  and  sale  of 
paper  boxes,  in  the  conduct  of  which  business  he  employs  ex- 
perienced adult  women  for  wages  at  sigreed  rates  (Stettler 
Record,  p.  5).  That  the  Conference  referred  to  was  appointed 
to  consider  only  the  wages,  hours,  etc.,  in  manufacturing  es- 
tablishments in  Portland,  and  not  elsewhere,  and  did  not  make 
any  other  investigation  and  that  no  Conference  had  been  ap- 
pointed and  no  order  had  been  made  by  said  Commission  estab- 
lishing a  minimum  wage  or  maximum  hours  other  than  the  one 
in  this  case,  except  one  as  to  mercantile  establishments  in  Port^ 
land,  in  accordance  with  which  an  order  had  been  made  on 
September  22nd,  1913,  although  there  are  within  the  State  of 
Oregon,  both  inside  and  outside  the  City  of  Portland,  many 
manufacturing  establishments  and  other  industries  wherein 
women  are  employed  {Stettler  Record,  p.  8) ;  that  of  the  42 
adult,  experienced  women  employed  by  plaintiff,  some  he  pays 
more  than  f  8.64  per  week  and  some  he  pays  less,  paying  in  each 
instance  pursuant  to  agreement,  but  that  if  he  is  required  to  pay 
all  not  less  than  f8.64  each  .per  week,  his  expenses  will  be  such 
as  to  change  his  business  from  a  profitable  one  to  a  one  conduct^ 
ed  at  a  loss;  that  he  wUl  suffer  by  competition  of  manufac- 
turers in  other  States  and  localities  who  pay  less  wages  than 
fixed  in  the  order  of  the  Commission ;  and  that  if  he  is  made  sub- 
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ject  to  the  Commission's  order  he  will  have  to  advance  the  price 
of  his  product  so  as  to  render  it  impossible  for  him  to  market 
the  same  as  against  prices  at  which  other  similar  manufacturers 
sell  who  are  not  subject  to  such  wage  r^ulation  (Stettler  Bec- 
ordy  pp.  48-9).  That  he  cannot  pay  his  women  employees  the 
minimum  wage  ordered  without  depriving  him  of  all  profits  and 
therefore  without  the  enforcement  of  the  order  constituting  a 
confiscation  of  his  property;  further  thaj^  he  has  expended  a 
large  amount  of  money  and  time  in  building  up  a  business  and 
good  willy  but  if  the  order  in  question  shall  be  enf orced,  he  will 
be  compelled  to  abandon  his  business  without  compensation 
or  to  conduct  the  same  without  profit  or  interest  on  his  invest- 
ment ;  that  the  lowest  wage  for  women^  not  apprentices,  in  his 
factory  is  f 6  per  week ;  that  those  who  receive  less  than  |8.64 
per  week  are  incompetent  to  earn  greater  wages  and  that  those 
receiving  less,  receive  adequate  compensation  for  services  ren- 
dred  and  that  none  receive  an  unreasonably  low  wage;  that 
many  of  his  women  employees  recdving  less  than  f  8.64  are  re- 
ceiving other  sources  of  income  and  desire  and  expect  only  to 
make  a  portion  of  their  support,  and  are  capable  of  making 
only  a  portion  of  their  support  from  their  employment  with 
plaintiff ;  and  that  if  the  order  be  enforced  plaintiff  will  be  re* 
stricted  to  the  employment  only  of  women  capable  of  perform- 
ing labor  suflQcient  to  earn  the  fixed  minimum  wage  and  that 
less  competent  employees  will  be  prevented  from  laboring  for 
plaintiff  {Stettler  Record,  pp.  9-10).  The  complaint  (p.  10) 
also  states : 

"That  the  said  work  in  plaintiff's  said  factory  is  light 
and  healthful  and  said  women  now  employed  as  aforesaid 
who  are  earning  less  than  f8.64  per  week  are  willing  to 
work  for  the  plaintiff  at  said  labor  for  the  wages  now  paid, 
and  they  do  not  nor  do  any  of  them  earn  any  greater  wages 
than  they  are  paid  as  aforesaid,  and  the  plaintiff  cannot 
conduct  said  business  with  any  profit  to  himself  or  make  or 
earn  an  amount  sufficient  to  compensate  him  for  the  capital 
invested  therein  and  pay  said  less  competent  women  f  8.64 
per  week  or  any  greater  sum  or  wages  than  he  is  now  pay- 
ing them,  for  plaintiff  avers  that  said  less  competent  em- 
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ployees  are  unable  to  earn  said  |8.64  or  any  gpreater  sum 
or  wages  than  they  are  being  paid  as    ' 


The  complaint  specifically  draws  in  question  the  constitu- 
tionality of  the  State  Statute  on  the  ground  of  its  repugnance 
to  the  Federal  Constitution,  specifying  the  particular  points 
which  were  passed  upon  by  the  State  Supreme  Court  and  which 
are  here  for  review  (Stettler  Record,  p.  9). 


OOMPLAINT  IN  SIMPSON  GASB 

In  the  Simpson  case,  in  addition  to  the  setting  forth  of  the 
Or^on  Statute,  the  organization  of  the  Commission,  the  pro- 
ceedings and  orders  under  it,  which  are  stated  substantially  the 
same  as  in  the  Stettler  case,  the  complaint  allies: 

That  plaintiff  is  a  woman  oter  twenty-two  years  of  age,  a  citi- 
cen  of  the  United  States,  residing  in  Portland,  Oregon;  that 
the  business  of  her  employer,  Stettler,  is  as  stated  in  the  Stet- 
tler complaint ;  that  plaintiff  is  an  adult  wcnnan,  experienced  in 
the  work  of  Stettler's  factory  and  is  now  and  for  over  three  and 
a  half  years  has  been  employed  by  Stettler  therein  at  such  wages 
as  from  time  to  time  have  been  agreed  upon  between  her  and 
Stettler,  and  that  thereby  she  has  been  and  is  now  earning  her 
living,  working  therein  nine  hours  per  day  for  |8  per  week 
and  is  paid  by  time  rates  of  payment  {Simpson  Record,  pp. 
6-6 ) ;  that  no  orders  fixing  wages  or  hours  have  been  made  or 
attempted  by  said  Commission  excepting  the  two  already  speci- 
fied as  to  any  occupation  in  any  calling,  business  or  industry 
in  said  state,  either  in  the  City  of  Portland  or  otherwise,  al- 
though there  are  numerous  manufacturing  establishments  and 
other  industries  in  said  state,  both  within  and  outside  of  the 
said  City  of  Portland  wherein  women  are  employed  by  time 
rates  of  payment  at  a  weekly  wage  of  less  than  |8.64  {Simpson 
Record,  pp.  8-9).    The  complaint  (p.  9)  then  alleges: 

^'^hat  the  wages  which  this  plaintiff  is  receiving  as  afore- 
said, are  the  be»t  wages  and  compensation  for  her  labor 
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that  she  is  able  to  receive  for  any  employment  or  labor 
which  Bhe  is  capable  of  performing^  and  if  said  order  shall 
be  enforced  the  plaintiff  will  be  deprived  of  her  said  em- 
ployment and  wagea  That  plaintiff  has  no  other  trade  or 
occupation^  and  has  no  means  of  earning  her  living  other 
than  by  the  pursuit  of  her  said  occupation  in  said,  or  in 
a  similar,  manufacturing  establishment.  That  the  work 
in  said  manufacturing  establishment  in  which  plaintiff  is 
engaged  is  light  and  healthful,  and  said  establishment  and 
the  place  where  she  is  employed  is  clean  and  healthful  and 
the  moral  atmosphere,  surroundings  and  conditions  where 
she  is  employed  are  good.  That  by  said  employment  plain- 
tiff lives  and  maintains  herself  in  health  and  comfort. 

That  plaintiff  is  employed  in  said  establishment  at  the 
wages  which  she  is  being  paid  as  aforesaid,  pursuant  to  an 
agreement  between  the  plaintiff  and  the  said  Stettler." 

The  Simpson  complaint  further  allies  that  unless  restrained 
the  Commission  will  threaten  and  will  prosecute  Stettler,  her 
employer,  and  that  by  reason  thereof  she  will  lose  her  said  em- 
ployment and  be  deprived  thereof  and  of  her  meaiis  of  earning 
a  living ;  whereas,  if  said  Statute  and  order  of  the  Commission 
are  not  enforced,  she  will  be  retained  in  said  employment  at 
her  present  wages,  which  she  is  desirous  of  doing,  and  will  be 
able  to  continue  to  earn  her  living  if  permitted  to  do  so  {Simp- 
son Record,  pp.  9-10). 

The  Simpson  complaint  also  draws  in  question  the  validity 
of  the  State  Statute  on  the  ground  of  its  repugnance  to  the 
Federal  Constitution  and  specifies  the  points  of  such  repug- 
nance as  applied  in  this  case,  which  points  were  considered  and 
passed  upon  by  the  State  Supreme  Court  and  are  here  for  re- 
view (Simpson  Record,  p.  10). 


DBGISIONS  HBBEIN  OF  THB  STATB  SUPRBMB  GOUBT 

The  decision  of  the  State  Supreme  Court  in  the  Simpson  case 
was  based  upon  the  assumed  validity  of  the  decision,  and  the 
reasoning  thereof,  in  the  Stettler  case.  These  decisions  are 
printed  in  full  in  the  appendix  hereto  (Appendix,  III  and  IV) 
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It  hus  already  appeared  that  the  crucial  point  in  these  cases, 
and  the  point  to  which  the  complaints  are  directed,  is  the  point 
that  the  establishment  of  a  general,  compvlsory  statutory  minir 
mum  wage  in  private  employm^ent,  based  and  computed  soUUji 
upon  the  individual  needs  of  the  employee,  the  basis  and  compu- 
tation of  which  do  not  depend  upon  anything  connected  with 
or  arising  from  the  particular  occupation  in  question,  is  un- 
warranted by  any  proper  construction  of  the  police  power  of  the 
State. 

There  is  here  in  essence  no  direct  question  of  the  r^alation 
of  honrs^  except  as  the  fixing  of  the  maximum  hours  at  the  same 
time  that  the  minimum  wage  is  fixed  becomes  an  element  of 
the  fixing  of  the  minimum  wage. 

Neither  is  there  here  any  direct  question  of  the  fixing  of  the 
lunch  hour,  except  as  it  affects  the  minimum  wage. 

So  far  as  the  record  shows,  each  of  the  Plaintiffs  in  Error 
would  have  no  complaint  if  the  operation  of  the  Statute  in  ques- 
tion had  been  confined  to  an  order  of  the  Commission  fixing  the 
maximum  hours  and  the  lunch  hour  as  under  the  orders  here 
complained  of. 

The  record  shows  that  the  hours  npw  required  by  this  em- 
ployer are  not  in  excess  of  those  fixed  by  the  order  of  the  Com- 
mission in  question.  So  far  as  the  record  shows  the  lunch  hour 
is  in  practice  already  that  which  is  required. 

The  question  presented  is  that  of  the  constitutionality  of  the 
minimum  wage,  as  defined  and  attempted  to  be  enforced  under 
the  Statute  in  question. 

This  was  the  only  question  presented  to,  or  decided  by,  the 
State  Supreme  Court 

The  question  of  the  reasonableness  or  of  the  adequacy  of  the 
particular  minimum  wage  here  in  question,  $8.64  per  week  com- 
puted by  time,  is  neither  directly  nor  indirectly  in  the  case. 
While  the  complaints  allege  that,  where  less  than  the  minimum 
so  fixed  is  paid,  such  lesser  wages  are  reasonable  and  adequate 
to  furnish  health  and  comfort  to  the  employee,  neither  the 
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question  of  reasonableness  nor  adequacy  were  raised  in  the 
State  courts  and  are  not  raised  here,  and  they  were  not  con- 
sidered or  passed  upon  by  the  State  Supreme  Court  in  either 
of  the  decisions  in  these  cases. 

The  question  heretofore  raised  and  the  only  question  now 
raised,  is  the  constitutionality  of  this  proposed  extension  of 
the  police  power  of  the  State  beyond  the  limits  which  have  here- 
tofore been  set,  and  beyond  the  limits  which  heretofore  it  has 
ever  been  attempted  to  pasa 

Note  the  respective  decisions: 


Stettler  DecMon 

The  decision  in  the  Stettler  case  is  shown  (pp.  14-25,  Stettler 
Becord,  Appendix  hereto,  III).  The  discussion  in  that  decis- 
ion of  the  regulation  of  hours  and  the  fixing  of  maximum  hours 
under  the  police  power  of  the  State  is  not  directed  to  the  order 
of  the  Oregon  Commission,  nor  to  the  provisions  of  the  Oregon 
Statute,  fixing  maximum  hours  or  fixing  lunch  hours.  All  these 
observations  by  the  State  Court  in  its  decision  are  merely  pre- 
liminary to  the  discussion  of  the  question  presented,  that  is  of 
the  minimum  wage,  and  are  for  the  purpose  of  attempting  to 
draw,  by  analogy,  conclusions  with  reference  to  the  minimum 
wage  question.  At  the  outset  of  the  decision,  the  Oregon  Su- 
preme Court  states  that  the  case  presents  questions  ^^practical- 
ly new  in  the  courts  of  this  county."  Then,  after  reviewing 
the  cases  which  have  upheld  minimum  wages  in  public  employ- 
ment and  maximum  hours  in  occupations  and  under  circum- 
stances where,  to  the  class  of  employees  affected,  a  greater  num- 
ber of  hours  might  reasonably  be  found  to  be  detrimental,  the 
court  reaches  the  real  and  the  only  question  before  them — the 
constitutionality  of  this  compulsory  l^islative  minimum  wage 
in  private  employment.  The  court  then  {Stettler  Record,  p. 
19)  says: 

"There  is  only  one  federal  inhibition  urged  against  this 
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statute,  namely :  ^No  state  shall  make  or  enforce  anj  law 
which  shall  abridge  the  privil^es  or  immunities  of  the 
citizens  of  the  United  States,  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property  without  due  process 
of  law,  or  deny  to  any  person  within  its  jurisdiction  an 
equal  protection  of  law.'  Fourteenth  amendment.  It  may 
probably  be  conceded  that  the  public  welfare  statute  in 
question  here  violates  this  clause  as  abridging  privil^es  of 
citizens  if  it  can  not  be  justified  as  a  police  measure ;  and  we 
will  assume,  without  entering  into  a  discussion  of  that 
question  or  citation  of  authorities,  that  provisions  enacted 
by  the  state  under  its  police  power  that  have  for  their  pur^ 
pose  the  protection  or  betterment  of  the  public  health,  mor- 
als, peace  and  welfare,  and  reasonably  tend  to  that  end, 
are  within  the  power  of  the  state  notwithstanding  they  may 
apparently  conflict  with  the  Fourteenth  Amendment  of  the 
federal  constitution." 

Then,  after  comparing  former  regulations  of  hours  and  wages 
in  public  employment  and  former  regulation  of  hours  in  private 
employment,  and  especially  as  applied  to  women  employees, 
the  Oregon  State  Supreme  Court  states  its  general  conclusion 
upon  the  question  which  confronts  them  in  this  case  in  the  fol- 
lowing words  {Stettler  Record,  p.  22,  Appendix,  III,  p.  145), 

^'Every  argument  put  forward  to  sustain  the  maximum 
hours  law  or  upon  which  it  was  established  applies  equally 
in  favor  of  the  constitutionality  of  the  minimum  wage  law 
as  also  within  the  police  power  of  the  state  and  as  a  regula- 
tion tending  to  guard  the  public  morals  and  the  public 
health." 

Having  come  to  such  a  conclusion,  stated  in  general  terms, 
the  court  then  proceeds,  on  the  basis  of  that  general  conclu- 
sion, to  deny  each  of  the  specifications  of  unconstitutionality 
presented  by  the  Plaintiffs  in  Error.  Admitting  that  the  effect 
of  the  Oregon  Statute  and  the  order  of  the  Commission,  if  en- 
forced, would  be  to  abridge  the  privileges  and  immunities  of 
the  Plaintiff  as  a  citizen  of  the  United  States  and  that  it  would 
deprive  the  Plaintiff  of  his  liberty  and  of  his  property  without 
due  process  of  law,  and  that  it  would  deny  to  the  Plaintiff  equal 
protection  of  the  laws — ^admitting  all  this,  the  court  holds  that 
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this  minimam  wage  may  be  justified  as  a  police  measure.  In- 
deedy  after  quoting  the  XlVth  Amendment  as  expressing  the 
federal  inhibitions  urged  by  the  Plaintiffs  in  Error  against  this 
statutory  minimum  wage,  the  Oregon  Supreme  Court  says :  "It 
may  probably  be  conceded  that  the  public  welfare  statute  in 
question  here  violates  this  clause  as  abridging  privileges  of  citi- 
zens if  it  cannot  be  justified  as  a  police  measure'' ;  and  that  such 
legislative  provisions  "are  within  the  power  of  the  State  not- 
withstanding they  may  apparently  conflict  with  the  XlVth 
Amendment  of  the  Federal  Constitution"  {Stettler  Record^  p. 
19,  Appendix  III,  p.  142). 

On  this  basis  the  court  sustains  this  minimum  wage,  as 
against  the  special  claim  of  the  Plaintiff  in  Error  that  its  en- 
forcement would  infringe  each  inhibition  of  the  XlVth  Amend- 
ment, specifically  stated  by  him  in  his  complaint  and  specifl: 
cally  urged  upon  the  court. 

This  leaves  the  only  question  in  the  Stettler  case,  for  review 
by  this  court,  the  question  of  the  constitutionality  of  the  Stat^ 
ute  in  question,  as  applied  to  the  minimum  wage. 


Simpson  DecisUm 

The  Simpson  decision  is  based  upon  the  decision  in  the  Stet- 
tier  case  and  on  the  assumption  that  that  decision  is  in  all  re- 
spects correct.  It  then  emphasizes  the  holding  that  the  statu- 
tory minimum  wage  complained  of  is  not,  if  enforced,  an 
abridgment  of  "the  privileges  or  immunities  of  citizens  of  the 
United  States"  and  referring  to  the  Stettler  decision,  it  says 
{Simpson  Record,  p.  14),  that  "it  was  certainly  intended  by 
that  opinion  to  express  the  conviction  of  this  court  that  the  Act 
in  question  violated  no  precept  of  the  XlVth  Amendment"  The 
decision  then  denies  all  the  contentions  of  the  Plaintiff  in  Error 
wherein  she,  as  employee,  by  her  complaint  and  by  her  con- 
tention before  that  court,  urged  the  repugnance  of  the  statu- 
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tory  minimum  wage  in  question  to  every  inhibition,  specifically 
named,  of  the  XlVth  Amendment  The  only  question  again 
in  this  case  which  was  presented  and  which  was  decided,  was 
the  constitutionality  of  the  minimum  wage. 


Assignments  and  Specifications  of  Error 

The  Plaintiffs  in  Error,  and  each  of  them,  all^e  that  in  the 
record,  proceedings^  decision  and  judgments  of  the  Supreme 
Court  of  the  State  of  Oregon,  in  these  cases  respectivdy,  there 
is  manifest  error  in  this : 

That  the  said  court  held  the  Statute  of  Or^on  entitled  ''An 
Act  to  protect  the  lives  and  health  and  morals  of  women  and 
minor  workers,  and  to  establish  an  Industrial  Welfare  Com- 
mission and  define  its  powers  and  duties,  and  to  provide  for  the 
fixing  of  minimum  wages  and  maximum  hours  and  standard 
conditions  of  labor  for  such  workers,  and  to  provide  penalties 
for  violation  of  this  act,"  approved  and  filed  in  the  office  of  the 
Secretary  of  State  of  Oregon,  February  17,  1913,  and  known 
as  Chapter  62  of  the  Laws  of  Oregon  for  the  year  1913,  in  so  far 
as  it  authorized  a  compulsory  minimum  wage  of  f8.64  per  week, 
or  at  any  sum,  for  women  employees  in  manufacturing  estab- 
lishments of  Portland,  including  the  factory  of  Plaintiff  in 
Error  Stettler,  or  in  any  manufacturing  establishment  in  the 
State  of  Oregon,  or  in  any  occupation  in  said  State,  to  be  valid 
and  not  in  confiict  with  the  provisions  of  the  Constitution  of  the 
United  States ;  whereas  the  said  Act,  as  the  same  is  attempted 
to  be  enforced  in  these  cases  and  particularly  in  establishing 
and  enforcing  a  minimum  wage  as  in  these  cases,  was  and  is 
invalid  and  contrary  to  the  provisions  .of  the  Constitution  of 
the  United  States  on  each  of  the  following  grounds:  (1)  That 
the  establishment  of  said  minimum  wage,  or  any  minimum 
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wage,  is  contrary  to  Section  1  of  Amendment  XIV  of  the  Con- 
stitution of  the  United  States  in  that  it  abridges  the  priyil^es 
and  immunities  of  these  Plaintiffs  in  Error,  and  each  of  them, 
as  citizens  of  the  United  States;  (2)  that  the  same  is  contrary 
to  provisions  of  Section  1  of  said  Amendment  XIY,  in  that  it 
deprives  said  Plaintiffs  in  Error  and  each  of  them  of  their  prop- 
erty and  liberty  without  due  process  of  law;  (3)  that  the  same 
is  contrary  to  provisions  of  Section  1  of  said  Amendment  XIY, 
in  that  it  denies  said  Plaintiffs  in  Error  and  each  of  them,  the 
equal  protection  of  the  lawa 

For  further  specification  of  errors  to  be  relied  upon  under 
said  assignments,  the  following  are  herein  urged : 

There  was  error  in  this,  to- wit : 

The  establishment  and  enforcement  of  a  minimum  wage,  com- 
pulsory upon  employers  in  private  employment,  such  as  is  here 
attempted  to  he  enforced,  being  based  and  computed  upon  the 
needs  of  a  person,  not  as  employee  but  as  an  individual,  needs 
which  are  independent  of  the  employment  in  question  and  in- 
dependent of  any  employment,  is  not  within  the  police  power 
of  the  State,  whether  or  not  intended  to  be,  or  in  fact,  a  meas- 
ure protective  of  public  welfare  or  of  the  lives,  health  or  morals 
of  women  in  general  or  of  the  women  affected  thereby.  There- 
fore, if  the  enforcennent  of  such  minimum  wage  has  the  effect 
to  infringe  the  rights,  or  any  of  the  rights  safeguarded  by  the 
XlVth  Amendment  against  State  legislation,  to  the  damage  of 
these  Plaintiffs  in  Error,  or  either  of  them,  or  to  the  damage  of 
other  employers  or  employees  similarly  situated,  the  said  Act, 
as  to  its  minimum  wage  provisions,  is  invalid  on  the  ground  of 
its  repugnance  to  the  Federal  Constitution. 

Applying  the  foregoing  general  statement,  each  of  the  follow- 
ing specifications  of  error  is  made : 

1.  The  Plaintiff  in  Error,  Stettler,  has  an  established  busi- 
ness with  a  good  will  built  up  at  great  expense,  employing 
women  at  various  wages  from  $6  a  week  up,  paying  each  accord- 
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ing  to  agreement,  and  paying  in  each  case  all  that  is  reasonable 
or  adequate  in  view  of  the  quality  and  quantity  of  work  done. 
The  enforcement  of  this  minimum  wage  against  him  will  make 
him  pay  more  than  a  reasonable  or  adequate  wage^  more  than 
the  work  is  worth  to  him,  and  thereby  will  destroy  his  profits 
and  compel  him  to  g6  out  of  business,  thereby  losing  his  invest- 
ment  and  damaging  him  in  other  ways  financially.  The  effect 
is  to  confiscate  his  propej^ty,  his  profits  and  his  business,  for  the 
benefit  of  other  individuals,  or  for  a  general  public  benefit^  in 
so  far  as  such  benefits  shall  result.  The  Act  therefore,  has  the 
effect  to  deprive  him  of  his  property  without  due  process  of 
law,  contrary  to  the  provisions  of  the  XlVth  Amendment. 

For  the  same  reasons  the  Act  has  the  effect  to  deprive  the 
Plaintiff  in  Error,  Simpson,  of  the  benefits  of  her  employment, 
and  therefore  deprives  her  of  her  property  without  due  process 
erf  law,  contrary  to  the  provisions  of  the  XlVth  Amendment. 

2.  The  Plaintiff  in  Error,  Simpson,  is  paid  all  that  she 
earns,  although  less  than  the  fixed  minimum  wage.  It  is  the 
only  work  that  she  is  fitted  to  do  and  in  which  she  can  earn 
as  much  as  she  does  now,  although  less  than  the  minimum  wage. 
She  and  other  women  employees  of  the  Plaintiff  in  Error,  Stet- 
tler,  are  working  under  agreements  for  wages,  which,  though 
less  than  the  minimum  wage,  are  reasonable  and  adequate  for 
the  quality  and  quantity  of  work  done.  Such  contracts  of  em- 
ployment are  reasonable  and  satisfactory.  There  is  nothing 
connected  with  or  arising  out  of  the  employment  in  question 
which  either  directly  or  indirectly  increases  the  need,  that  is, 
the  individual  need,  which  the  minimum  wage  fixed  is  intended 
to  supply.  The  enforcement  of  the  proposed  minimum  wage, 
with  its  penalties,  nullifies  further  similar  contracts  of  employ- 
ment  and  makes  the  enforcement  of  such  contracts,  even  with 
the  consent  of  the  employee,  a  misdemeanor  on  the  part  of  the 
employer.  The  Act,  therefore,  deprives  both  the  Plaintiffs  in 
Error,  Stettler,  as  employer,  and  Simpson  as  employee,  of  their 
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liberty  of  contract,  contrary  to  the  provisions  of  the  XlVth 
Amendment. 

3.  The  minimum  wage  imposed  applies  to  PlaintiflF  in  Error, 
Stettler,  as  a  manufacturer  of  the  City  of  Portland.  It  does 
not  apply  to  other  occupations,  either  in  the  City  of  Portland 
or  elsewhere.  It  does  not  apply  to  manufacturers  outside  the 
city  of  Portland,  whether  within  the  State  of  Oregon  or  out^ 
side  the  State  of  Oregon.  This  discrimination  against  this 
Plaintiff  in  Error,  in  thus  applying  this  minimum  wage,  is  not 
only  destructive  of  his  business  and  creative  of  artificial  com- 
petition against  him  in.  his  own  business,  but  it  creates  an  ar- 
bitrary distinction  against  him  and  makes  him  one  of  a  special 
class  under  an  arbitrary  and  unjustified  classification;  aiid 
thereby,  as  well  as  for  other  reasons  herein  appearing,  are 
abridged  his  privileges  and  immunities  as  a  citizen  of  the  United 
States  and  he  is  denied  the  equal  protection  of  the  laws,  con- 
trary to  the  provisions  of  the  XlVth  Amendment. 

The  Plaintiff  in  Error,  Simpson,  is  not  only  unreasonably  de- 
prived of  the  liberty  of  contract  and  of  her  property  rights,  but 
she  is  discriminated  against  as  one  of  an  arbitrary  claBS,  for 
which  classification  there  is  no  basis,  especially  so  far  aa  this 
minimum  wage  is  concerned ;  and  thereby,  aa  well  as  for  other 
reasons  appearing,  there  are  also  abridged  her  privileges  and 
immunities  as  a  citizen  of  the  United  States  and  she  is  denied 
the  equal  protection  of  the  laws,  contrary  to  the  Provisions  of 
the  XlVth  Amendment. 

4.  The  Plaintiff  in  Error,  Stettler,  if  the  minimum  wage  pro- 
visions of  said  State  Statute  are  enforced,  will  be  compelled  to 
contribute  to  the  private  and  individual  needs  of  other  persons 
in  various  sums,  at  various  times,  whereby  said  State  Statute 
will  have  the  effect  to  take  the  property  of  said  Stettler  for  a 
private  purpose  without  compensation.  If  said  forced  contri- 
butions to  the  individual  needs  of  other  persons  are  enforced 
for  the  public  welfare  of  the  community  and  in  behalf  of  the 
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public,  then  the  said  State  Statute  will  have  the  efFect  to  take 
the  private  property  of  said  Stettler  for  a  public  use  and  with- 
out compenaation.  Such  taking  of  private  property  without 
compensation  is  prohibited  by  Section  18,  Article  I,  of  tbe 
Oregon  State  Constitution.  The  enforcement,  therefore,  of  rach 
contributions  would  be  the  enforcement  of  a  State  Statute 
whereby  said  Plaintiff  in  Error  would  be  deprived  of  his  prop- 
erty without  due  process  of  law,  contrary  to  the  XIYth  Amend- 
ment of  the  Federal  Constitution. 

5.    The  said  Oregon  Statute  authorizes  a  minimum  wage, 
based  upon  individual  and  personal  needs  of  the  employee  and 
applies  to  women  adults,  and  to  minors  who  are  either  men 
or  women.    The  basis  of  fixing  the  minimum  wage  and  compu- 
ting its  amount,  is,  in  all  cases,  the  living  necessities  of  the  in- 
dividual, existing  independently  of  the  fact  whether  such  indi- 
vidual be  a  man  or  a  woman  and  independently  of  the  fact 
whether  such  individual  be  a  minor  or  an  adult  woman,  also 
independently  of  the  fact  of  employment.    The  basis  of  compu- 
tation, therefore,  is  independent  of  the  classification  of  per- 
sons to  whom  the  Statute  applies  and  is  not  based  even  upon 
the  distinction  between  men  and  women ;  whereby  the  Statute, 
if  enforced,  has  the  effect  to  discriminate  against  the  Plaintiff 
in  Error,  Stettler,  in  rtepect  of  the  individuals  to  the  personal 
needs  of  whom  he  is  thus  compelled  to  contribute,  and  thereby 
he  is  deprived  of  his  privileges  and  immunities  as  a  citi^n 
of  the  United  States  and  is  denied  the  equal  protection  of  tJIbe 
laws,  contrary  to  Section  20,  Article  I,  of  the  Or^on  Consti-\ 
tution,  and  contrary  to  the  XIYth  Amendment  of  the  Federal  « 
Constitution.  ) 

This  statute,  thus  applying  to  both  men  and  women,  and  ap- 
plying to  all  women,  whether  adult  or  minor,  and  to  all  men 
minors,  and  excluding  all  other  men,  creates  an  arbitrary  clsBS- 
ification  for  the  individuals  entitled  to  the  minimum  wage,  but 
fixes  the  computation  of  the  amount  of  the  minimum  wage,  on 
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a  basis  which  is  independent  of  such  classification^  that  is  upon 
the  basis  of  the  individual  needs  of  the  persons  affected,  ex- 
cluding from  its  operation  other  persons  equally  affected  by  the 
same  needs,  that  is,  the  funds  necessary  to  furnish  them  the 
cost  of  living  and  to  maintain  them  in  health ;  and  Plaintiff  in 
Error,  Simpson,  is  thereby  discriminated  against  and  is  de- 
prived of  her  property  and  liberty  of  contract  as  one  of  an  arbi- 
trary and  discriminating  classification ;  whereby,  the  said  State 
Statute  has  the  effect  to  deprive  her  of  her  privileges  and  im- 
munities as  a  citizen  of  the  United  States  and  to  deny  her 
the  equal  protection  of  the  laws,  contrary  to  Section  20,  Article 
I,  of  the  Oregon  Constitution  and  contrary  to  the  XIY th  Amend- 
ment of  the  Federal  Constitution. 

Wherefore,  said  Plaintiffs  in  Error,  and  each  of  them,  pray 
that  the  said  judgments,  and  each  of  them,  of  the  Supreme 
Court  of  the  State  of  Oregon  be  reversed  and  annulled,  and 
that  the  said  Act  of  the  State  of  Oregon  be  declared  void  and 
unconstitutional  in  so  far  as  it  authorizes  the  enforcement  of 
the  minimum  wage  here  in  question,  against  the  contentions  of 
the  Plaintiffs  in  Error,  and  each  of  them. 
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ARGUMENT 


I 


Federal  Question  Involved 

From  the  Statement  of  the  Case  and  from  the  Statement  of 
the  Facts,  including  the  Summary  of  the  Decisions  of  the  Ore- 
gon State  Supreme  Court,  which  have  just  been  presented,  it 
is  manifest  that  there  has  been  only  one  question  in  these  cases^ 
and  that  that  question  is  the  only  one  which  remains  for  this 
court ;  and  that  this  question  is  a  purely  federal  question. 

This  question  is : 

Is  it  within  the  police  power  of  the  State  to  enact  and  enforce 
a  legislative,  compulsory  minimum  wage  for  prioate  employ- 
ment t 

This  new  species  of  paternalistic  legislation  cannot  be  sus- 
tained as  applied  to  women  workers,  unless  a  similar  minimum 
wage  is  to  be  sustained  as  to  men  workera 

The  principle  here  inyolved  has  a  basis  more  fundamental  and 
more  far-reaching  than  any  distinction  between  women  and 
men. 

The  question  here  is  not  of  the  fixing  of  hours  or  of  wages 
in  public  employment 

The  question  here  is  not  of  fiixing  of  hours  or  of  working 
conditions  in  private  employment,  for  the  purpose  of  protect 
ing  the  employee,  man  or  woman,  against  the  hazards  or  needs 
arising  out  of  or  in  connection  with  the  employments  to  which 
the  r^ulation  applies. 

The  question  here  is  not  one  of  the  protection  of  women 
against  dangers  to  their  health  or  morals  from  excessive  hours, 
arising  either  out  of  employments  in  which  a  greater  number 
of  hours  would  be  or  might  be  dangerous,  or  out  of  employ- 
ments irrespective  of  their  nature. 
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The  question  here  i%  in  essence,  whether  the  legislative  arm 
of  the  State  Ooyemment  is  to  reach  out  its  hand  and  lay  hold 
of  every  private  industry  and  of  every  mercantile  and  commer- 
cial business  and  arbitrarily  and  artificially  control  prices,  not 
only  of  labor,  but  of  the  products  of  labor,  including  the  prices 
of  any  or  all  articles  of  commerce,  whether  marketed  at  whole 
sale  or  at  retail. 

The  question  is :  Shall  competition  in  the  business  and  com 
mercial  world  be  hampered  and  controlled  by  the  arbitrary  in- 
terference of  State  Legislation  through  legislative  control  of 
the  prices,  not  only  of  labor,  but  of  all  subjects  of  -commerce? 
Is  legislative  control  to  be  extended  to  every  detail  of  the  con- 
duct of  private  enterprise,  industrial  and  commercial? 

It  is  the  contention  of  the  Plaintiffs  in  Error  that  this  pro- 
posed extension  of  the  police  power  of  the  State  is  not  only  not 
warranted  by  any  judicial  precedent,  but  that  it  is  contrary  to 
every  principle  heretofore  established  as  defining  the  limits  and 
scope  of  the  police  power  of  a  State. 

It  is  further  the  contention  of  Plaintiffs  in  Error  that,  in  ad- 
dition to  the  reasons  based  upon  judicial  precedent,  such  a 
statute  is  contrary  to  public  policy,  because,  for  economic  rea- 
sons, it  is  destructive  of  both  the  interests  of  employers  and  the 
Interests  of  employeea 

It  is  also  the  contention  of  these  Plaintiffs  in  Error  that  the 
proposed  extension  of  the  police  power  of  the  State  to  the  fix- 
ing of  a  minimum  wage  in  private  employment  is  not  demand- 
ed by  public  opinion,  but  that  on  the  contrary,  the  preponderant 
opinion  of  the  intelligent  mass  of  American  people  is  against 
a  legislative,  compulsory  minimum  wage  in  private  employ- 
ment. 

These  contentions  will  next  be  taken  up  in  the  order  men- 
tioned] and,  first,  the  contention  that,  in  view  of  the  establish- 
ed constitutional  limits  of  the  police  power  of  a  State,  the  com- 
pulsory, statutory  minimum  wage  in  private  employment  is  re- 
pugnant to  the  XlVth  Amendment  of  the  Federal  Constitution. 
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II 


A  Legrislative,  Compalsory  Minimum  Wag^e  in  Private  Eb- 
plojrment  is  not  within  the  Police  Power  of  a  State  to  Enact 
and  is  therefore  Repugnant  to  the  XlVth  Amendment  of  the 
Federal  Constitution 

It  should  be  kept  in  mind  that  this  Statute  provides  for  a 
minimum  wage  ^^in  any  occupation  in  the  State  of  Oregcm;" 
also  that  the  Statute  fixes  the  basid  of  computing  the  amount 
of  the  minimum  wage  on  the  individual  needs  of  the  employee^ 
that  is,  on  the  amount  necessary  to  supply  the  employee  the 
cost  of  living,  and  to  maintain  health  ( See  Sec.  1,  Ore.  Stat ; 
also  Sec.  4,  powers  of  Commission ;  also  Sec.  8,  duties  of  Con- 
ference). The  recommendations  of  the  Conference  in  this  case 
and  the  order  of  the  Commission  based  thereon^  state  that  the 
particular  minimum  wage  herein  fixed  was  based  on  the  amount 
necessary  to  supply  the  cost  of  living  and  to  maintain  in  health 
the  employees  affected  (See  Complaint,  Stettler  Record,  pp. 
6-8;  Simpson  Record,  pp.  7-8). 

The  theory  upon  which  the  Or^on  statute  is  based,  as  a 
constitutional  question,  is  shown  by  the  following  propofidtions 
which  will  be  urged  by  those  arguing  in  its  support: 

(1)  While  the  statute  has  the  effect  to  limit  the  right  of 
contract  in  private  employment,  also  to  compel  an  employer, 
so  long  as  he, retains  certain  employees  on  his  pay  roll,  to  pay 
them  in  excess  of  what  they  earn,  and  thereby  compels  the  em- 
ployer to  contribute  to  the  sustenance  of  the  employee  without 
regard  to  consideration,  and  although  it  has  the  ^ect  to  dis^ 
criminate  between  the  employer  affected  and  other  employers 
within  or  without  the  state  who  are  in  the  same  class^ — ^yet 
neither  for  this  or  for  other  reasons  is  the  statute  necessarily 
repugnant  to  the  constitutional  prohibition  against  statutes 
having  such  effects,  because  it  is  a  statute  the  prime  object  and 
effect  of  which  are  to  protect  and  safeguard  the  general  public 
welfare,  in  that  it  promotes  the  general  health  and  morals  of 
its  citizens  and  particularly  of  that  class  of  citizens  to  whom 
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it  applies,  and  therefore  it  is  justified  as  a  proper  exercise  of  the 
police  power  of  the  State. 

(2)  That  the  statute  has  the  same  basis  of  constitutionality 
BB  statutes  which  have  been  sustained,  r^^lating  certain  rules 
between  employer  and  employee,  including  those  compelling 
healthful  and  safe  conditions  and  instrumentalities  for  work; 
those  restricting  hours  of  labor  and  even  a  minimum  wage  for 
employees  engaged  in  public  employment  or  in  public  work; 
those  limiting  the  hours  in  private  employment  in  occupations 
in  their  nature  peculiarly  and  necessarily  unhealthful  or  haz- 
ardous; and  also  those  providing  employment  restrictions  pe- 
culiarly necessary,  in  the  instances  in  which  the  statutes  are  ap- 
plicable, to  the  protection  of  women  or  minors,  as  such,  and  as 
distinguished  from  the  less  stringent  restrictions  assumed  to  be 
necessary  for  the  protection  of  men  adult  employees. 

(3 )  For  the  reason  that  the  police  power  haa  beenr'sustained 
as  the  basis  for  certain  statutory  r^ulations,  applicable  to  cer- 
tain cases  of  employment  in  favor  of  women,  as  such,  and  in 
favor  of  minors,  as  such,  which  presumably,  under  the  decisions, 
could  not  be  applied  to  adult  male  employees;  therefore,  any 
statute  regulative  of  employment  of  women,  or  of  women  and 
minors,  if  only  its  purpose  be  made  ostencdbly  to  appear  as  one 
to  preserve  or  promote  the  morals  and  health  of  the  intended 
beneficiaries  of  the  act,  must  be  sustained  as  within  the  police 
power  of  the  state. 

(4)  The  Oregon  minimum  wage  statute,  applying  to  women 
and  minor  employees,  engaged  in  any  occupationy  is  just  such 
a  statute  aa  is  described  in  the  last  premise.  It  is,  therefore, 
within  the  police  power,  no  matter  that  it  restricts  the  liberty 
of  contract,  takes  the  property  of  one  for  the  benefit  of  another, 
and  has  many  effects  which,  otherwise  than  for  the  paramount 
nature  of  the  police  power,  would  make  it  repugnant  to  the 
well  known  constitutional  limitations  prohibiting  statutes  de- 
priving citizens  of  their  liberty  or  property  without  the  process 
of  law,  discriminating  between  citizens  of  the  same  class,  un- 
duly delegating  legislative  power,  and  other  limitations  safe- 
guarding well  recognized  individual  personal  and  property 
rights. 

Any  argument  in  favor  of  the  constitutionality  of  this  sta- 
ute,  however  expressed,  will,  when  analyzed,  resolve  itself  into 
an  attempt  to  support  the  propositions  of  law  as  above  ex- 
pressed. Indeed,  the  decision  of  the  Or^on  Supreme  Court 
in  these  cases  expressly  bases  its  decision  upholding  this  Mini- 
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mum  Wage  Statute  upon  an  argument  similar  to  that  just  out- 

linedy  and  the  gist  of  its  decision  is  contained  in  these  words : 

^'Every  argument  put  forward  to  sustain  the  maximum 
hours  law  or  upon  which  it  was  established  applies  equally 
in  favor  of  the  constitutionality  of  the  minimum  wage  law 
as  also  within  the  police  power  of  the  state  and  as  a  r^ula- 
tion  tending  to  guard  the  public  morals  and  the  public 
health." 

Stettler  Record,  p.  22. 

It  requires  only  a  cursory  examination  of  the  authorities  to 
disclose  the  fallacy  of  that  argument 

With  the  exception  of  the  decisions  in  these  cases,  there 
has  been  no  decision  of  any  appellate  court,  federal  or  state, 
sustaining  a  statutory  compulsory  minimum  wage  for  either 
men  or  women  or  minors  in  any  private  employment,  and  no 
inferior  court,  federal  or  state,  has  sustained  such  a  measure. 

In  order  further  to  direct  attention  to  the  precise  questions 
here  involved,  and  to  show  the  fact  that  the  very  distinctions 
made  in  the  decisions  of  the  highest  courts  in  cases  of  other 
statutory  regulations  in  labor  matters  point  very  clearly  to  the 
conclusions  herein  reached,  we  shall  next  show  that  certain  de- 
cisions and  classes  of  decisions  which  are  cited  in  support  of  a 
statutory  minimum  wage  for  employees  in  private  employment, 
not  only  do  not  support  such  a  minimum  wage,  but  are  conclu- 
sive against  it 

Such  decisions  are  those  (1)  upholding  statutory  hours  or 
wages  for  employees  engaged  in  puiblic  ux)rk;  and  (2)  next, 
decisions  upholding  statutory  hours  for  employees  engaged  in 
exceptionally  unhealthy  or  hazardous  occupations,  and  then 
(3)  decisions  extending  the  police  power  of  statutory  protec- 
tion to  women  beyond  the  limits  established  for  men,  and  show- 
ing the  grounds  of  the  distinction  in  favor  of  women  and  the 
limits  within  which  such  distinction  is  permissible.  Such  ex- 
amination will  show  that  the  statutory  limits  of  r^ulation  of 
employment  of  women  under  the  police  power  are  so  established 
as  to  prohibit  the  statutory  minimum  wage  for  women  and  mi- 
nors as  provided  by  the  Oregon  act  of  1913. 
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In  other  words,  it  will  be  shown  that  the  decisions  cited  in 
support  of  this  minimum  wage  not  only  do  not  support  it,  but 
on  the  contrary  are  against  it.  To  this  showing  will  be  added 
decisions  directly  adjudicating  that  such  statutory  minimum 
wage  for  private  employment  is  unconstitutional. 


DECISIONS  AS  TO  BMPLOYBBS  BNGAGBD  IN  PUBUO  WORK 

A  Kansas  statute  regulating  the  employment  of  all  laborers, 
in  any  public  work,  to  an  eight  hour  day,  was  upheld  by  the 
United  *  States  Supreme  Court,  without  reference  to  the  ques- 
tion of  police  power,  on  the  ground  that  the  State  had  the 
IK>wer  to  prescribe  the  conditions  upon  which  it,  the  State,  or 
any  of  its  municipal  divisions,  which  are  a  part  of  the  State, 
should  enter  into  contracts  for  labor.  As  said  by  Justice  Har- 
lan, who  wrote  the  decision : 

^'Whatever  may  have  been  the  motives  controlling  the 
enactment  of  the  statute  in  question,  we  can  imagine  no 
possible  ground  to  dispute  the  power  of  the  State  to  de- 
clare that  no  one  undertaking  work  for  it  or  for  one  of  its 
mumcipal  agencies,  should  permit  or  require  an  employee 
on  such  work  to  labor  in  excess  of  eight  hours  each  day, 
and  inflict  punishment  upon  those  who  are  embraced  by 
such  regulations  and  yet  disregard  them.  It  cannot  be 
deemed  a  part  of  the  liberty  of  any  contractor  that  he  be 
allowed  to  do  public  work  in  any  mode  he  may  choose  to 
adopt,  without  regard  to  the  wishes  of  the  State.  On  the 
contrary,  it  belongs  to  the  State,  as  the  guardian  and  trus- 
tee for  its  people,  and  having  control  of  its  affairs,  to  pre- 
scribe the  conditions  upon  which  it  will  permit  public  work 
to  be  done  on  its  behalf,  or  on  behalf  of  its  municipali- 
ties." 

Atkin  V.  Kwnsas,  191  U.  S.  207,  222. 

The  court,  in  the  same  decision,  expressly  holds  (page  218) 
that  the  question  of  police  pow^,  touching  the  regulation  of 
hours  in  private  employment  in  hazardous  occupations,  such 
as  was  discussed  in  the  case  of  Holden  v.  Hardy,  169  U.  8.  366, 
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was  tiot  inyolved  for  the  reason^  as  gdiown  by  the  qnotation  just 

given,  that  the  work  was  public  work. 

What  is  more  significant,  the  Court  says: 

^^No  question  arises  here  as  to  the  power  of  a  State^  con- 
sistently with  the  federal  constitution,  to  make  it  a  criminal 
offense  for  an  employer  in  purely  private  work  in  whicb 
the  public  has  no  concern,  to  permit  or  to  require  his  em- 
ployees to  perform  daily  labor  in  excess  of  a  prescribed  num- 
ber of  hours." 

Then  distinguishing  the  case  of  Holden  v.  Hardy,  in  which  the 
limitation  of  hours  for  laborers  in  underground  mines  and 
smelters  to  eight  hours,  was  supported  on  the  ground  of  the  ex- 
ceptional hazards  of  the  employment,  the  Court  said : 

'^As  already  stated,  no  such  question  is  presented  by  tiie 
present  record ;  for,  the  work  to  which  the  complaint  refers 
is  that  performed  on  behalf  of  a  municipal  corporation, 
not  private  work  for  private  parties.  Whether  a  similar 
statute,  applied  to  laborers  or  employees  in  purely  prirate 
work  would  be  constitutional,  is  a  question  of  very  large 
import,  which  we  have  no  occasion  now  to  determine  or 
even  to  consider.'' 

Atkin  V.  Kamas,  191  U.  S.  207,  218-219. 

This  decision  established  the  principle  that  statutory  r^^la- 
tion  of  hours,  or  even  of  wages  or  any  other  condition,  as  ap- 
plied to  contracts  or  employment  for  public  work,  does  not  pie- 
sent  the  question  of  police  power ;  that  such  a  statute  is  within 
the  power  of  the  State,  on  the  ground  of  public  policy,  whicb 
leaves  to  the  State  the  power  to  control  the  conditions  of  con- 
tracts to  which  it  or  its  municipal  subdivisions  shall  be  a  party 
for  the  purpose  of  its  own  public  work. 

This  authority  is  recognized  in  a  recent  Washington  de- 
cision where  a  state  statute  not  only  regulated  hours,  but  fixed 
a  minimum  wage  for  employers  engaged  in  public  work.  It  was 
upheld  by  the  Supreme  Court  of  Washington  on  a  second  hear- 
ing, on  authority  of  the  reasoning  and  conclusion  in  the  case  of 
Atkin  V.  Kaatsas. 

MaJette  v.  City  of  Spokane,  77  Wash.  205. 
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GafieSy  therefore,  decided  on  the  ground  that  the  work  in- 
Yolved  is  ptiblio  work,  not  only  do  not  apply,  but  they  clearly 
make  a  distinction  as  against  cases  of  private  employment  and 
indicate  that  any  general  statute  r^nlating  hours  or  wages  in 
private  employment  must,  as  to  the  claBses  of  labor  to  which 
they  apply,  be  based  upon  distincti<»is  clearly  sufficient  to  bring 
them  within  the  police  power  of  the  state. 

This  leads  to  the  distinctions  made  with  reference  to  pri- 
vate employment. 


DBGISIONS   AS   TO    HOURS   IN    BXGBPTIONALLT    UNHBAUFHFUL   OB 

HAZARDOUS  OGGUPATIONS 

It  has  never  been  held  that,  as  to  men  or  as  to  women,  stat- 
utory restrictions  of  hours  could  be  enforced,  except  as  to  em- 
ployment in  such  exceptionally  unhealthful  or  hazardous  oc- 
cupations that  the  peculiar  hazard  to  health,  life  or  limb  of 
those  occupations  justified  the  statute  as  a  police  power  regu- 
lation of  the  health  or  safety  of  the  employees  embraced  in  the 
act. 

On  this  principle  it  has  been  decided  in  many  cases,  \ihich 
holding  has  been  supported  by  the  United  States  Supreme  Court, 
that  hours  of  labor  might  be  limited  in  private  employment  in 
underground  mines,  smelters,  etc.  A  statute  of  Utah  made 
such  limitation  at  eight  hours,  and  in  upholding  that  statute 
as  a  proper  exercise  of  the  police  power,  the  United  States  Su- 
preme Court  said : 

^^The  enactment  does  not  profess  to  limit  the  hours  of 
all  workmen,  but  merely  those  who  are  employed  in  under- 
ground mines,  or  in  the  smelting,  reduction  or  refining  of 
ores  or  metals.  These  employments,  when  too  long  pur- 
sued, the  L^islature  has  judged  to  he  detrimentai  to  the 
health  of  employees,  a/nd  so  long  as  there  are  reasonable 
grounds  for  believing  that  this  is  so,  its  decision  upon  this 
subject  cannot  be  reviewed  by  the  federal  court  While 
the  general  experience  of  mankind  may  justify  us  in  believ- 
ing that  men  may  engage  in  ordinary  anployments  more 
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than  eight  hours  per  day  without  injury  to  their  health,  it 
does  not  follow  that  labor  for  the  same  length  of  time  is 
innocuous  when  carried  on  beneath  the  surface  of  the  earth, 
where  the  operative  is  deprived  of  fresh  air  and  sunlight 
and  is  frequently  subjected  to  foul  atmosphere  and  a  y^ry 
high  temperature  or  to  the  influence  of  noxious  gases,  gen- 
erated by  the  process  of  refining  or  smelting." 

Holden  v.  Hardy,  169  U.  S.  366. 

By  this  decision,  there  was  expressly  excluded  the  power, 
though  ostensibly  based  on  the  police  power  of  the  State  to  pro- 
tect health  and  morals,  to  enact  any  r^ulation  of  private  em- 
ployment and  have  it  applied  to  any  particular  occupation, 
unless  from  the  peculiar  nature  of  that  occupation  itself,  there 
could  be  reasonably  said  to  be  presented  some  peculiar  hazard 
to  the  health  or  welfare  of  the  employees  in  question.  That 
question  of  fact  must  be  determined  by  a  consideration,  first, 
of  the  nature  of  the  occupation  in  question;  and,  second,  the 
nature  of  the  condition  of  the  employees  in  question,  aa  con- 
nected with  the  particular  occupation  in  question.  Neither  of 
these  elements  alone  is  sufficiently  determinant  The  police 
power  cannot  be  exercised  solely  because  the  class  of  employees 
in  question  is  composed  of  men  or  of  women  or  of  minors,  either 
or  all.  Neither  can  it  be  exercised  solely  because  the  occupation 
in  question  is  of  one  kind  or  another,  either  hazardous  or  non- 
hazardous. 

The  exercise  of  the  police  power  in  such  cases  is  to  he  deter- 
mined by  the  nature  and  extent  of  the  peculiar  hazards  to  health 
or  safety  arising  out  of  the  connection  between  the  particular 
class  of  employees  in  question  with  the  particular  occupation  in 
question. 

If,  from  such  connection,  standing  by  itself  and  independent 
of  other  causes  or  conditions,  there  does  not  arise  peculiar^ 
conditions  menacing  tlie  health,  comfort  and  safety  of  the  em- 
ployees, then  there  is  no  ground  for  the  exercise  of  the  police 
power  with  respect  to  such  occupation. 

Without  going  further,  then,  it  is  manifest  that  even  if  it 
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be  established  that  a  certain  employer  in  a  certain  occupation 
does  not  pay  a  certain  employee  or  a  certain  class  of  employees 
a  living  wage^  by  reason  of  which  fact  the  health,  comfort  or 
even  morals  of  the  employee  is  menaced,  nevertheless  the  re- 
quisite ground  for  the  interference  of  the  Stafe  through  it  po- 
lice power  is  not  present.  The  needs  of  the  employee  are  abso- 
lutely independent  of  anything  that  is  related  to  the  occupation 
in  question.  They  are  neither  created  nor  increased  by  reason 
of  any  action  on  the  part  of  the  employer  or  through  anything 
which  is  peculiar  to  the  particular  occupation  in  question. 
This  is  as  far  as  we  would  need  to  go.  For  the  fact  remams 
that  neither  the  lack  nor  the  need  of  a  living  wage  is  peculiar 
to  any  particular  cla^s  of  persons,  nor  to  a/ny  particular  class 
of  employees,  whether  the  class  distinction  he  made  on  the  basis 
of  age,  of  sex,  or  of  experience.  That  necessity  is  indioiduah 
It  is  neither  created  nor  increased  hy  the  fact  that  the  individ- 
ual suffering  from  that  common  need,  that  natural  need,  hap- 
pens to  engage  himself  in  a  particular  occupation  as  an  em- 
ployee. 

There  is  no  ground  for  the  distinction  attempted  in  this 
minimum  wage  statute,  though  confined  to  women,  which  war- 
rants its  support  as  a  police  power  measure  in  furtherance  of 
health  and  morals. 

We  are  stating  these  fundamental  propositions  now  because 
they  are  suggested  by  the  decisions  already  cited,  and  they  will 
be  illustrated  and  confirmed  by  the  decisions  which  we  shall  next 
cite. 

NBW  YORK  BAKBRY  SHOP  GASB 

{Lochner  v.  N.  T.,  198  U.  S.  45.) 

The  Legislature  of  New  York  passed  a  statute  limiting  the 
hours  of  employment  in  bakeries  to  ten  hours  a  day.  This 
applied  to  employees  of  both  sexes.    The  United  States  Supreme 
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Court  held  that  act  void  as  not  within  the  police  power  of  the 
State^  and  the  Court  said : 

^^It  must,  of  course,  he  conceded  that  there  is  a  limit  to 
the  valid  exercise  of  the  police  pouter  by  the  state.  There 
is  no  dispute  concerning  this  general  proposition.  Oth^- 
wise  the  Fourteenth  Amendment  would  have  no  efBcaej 
and  the  legislatures  of  the  States  would  have  unbounded 
power,  and  it  would  be  enough  to  say  that  any  piece  of 
legislation  was  enacted  to  conserve  the  morals,  the  health, 
oi^  the  safety  of  the  people ;  such  legislation  would  be  valid, 
no  matter  how  absolutely  without  foundation  the  claim 
might  be.  The  claim  of  the  police  power  would  be  a  mere 
pretext — ^become  another  and  delusive  name  for  the  su- 
preme sovereignty  of  the  state  to  be  exercised  free  from 
constitutional  restraint.  This  is  not  contended  for.  In 
every  case  that  comes  before  this  court,  therefore,  where 
legislation  of  this  character  is  concerned,  and  where  the 
protection  of  the  Federal  Constitution  is  sought,  the  gues- 
.  tion  necessarily  arises :  Is  this  a  fair,  reasonable  and  ap- 
propriate exercise  of  the  police  power  of  the  state,  or  is 
it  an  unreasonable,  unnecessary  and  arbitrary  interfer- 
ence with  the  right  of  the  individual  to  his  personal  liberty, 
or  to  enter  into  those  contracts  in  relation  to  labor  which 
may  seem  to  him  appropriate  or  necessary  for  the  support 
of  himself  and  his  family?  Of  course,  the  liberty  of  con- 
tract relating  to  labor  includes  both  parties  to  it  The 
one  has  as  much  right  to  purchase  as  the  other  to  sdl 
labor. 

'This  is  not  a  question  of  substituting  the  judgment  of 
the  court  for  that  of  the  legislature.  If  the  act  be  within 
the  power  of  the  state  it  is  valid,  although  the  judgment 
of  the  court  might  be  totally  opposed  to  the  enactment  of 
such  a  law.  But  the  question  would  still  remain:  Is  it 
within  the  police  power  of  the  state?  And  that  question 
must  be  answered  by  the  court. 

''The  question  whether  this  act  is  valid  as  a  labor  law, 
pure  and  simple,  may  be  dismissed  in  a  few  words.  There 
is  no  reasonable  ground  for  interfering  with  the  liberty 
of  person  or  the  right  of  free  contract^  by  determining  the 
hours  of  labor,  in  the  occupation  of  a  baker.  There  is  no 
contention  that  bakers  as  a  class  are  not  equal  in  intelli- 
gence and  capacity  to  men  in  other  trades  or  manual  occu- 
pations, or  that  they  are  not  able  to  assert  their  rights 
and  care  for  themselves  without  the  protecting  arm  of  the 
state,  interfering  with  their  independence  of  judgment  and 
of  action.    They  are  in  no  sense  wards  of  the  state.  Viewed 
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in  the  light  of  a  purely  labor  law,  with  no  reference  what- 
ever to  the  question  of  health,  we  think  that  a  law  like  the 
one  before  us  involves  neither  the  safety,  the  morals,  por 
the  welfare  of  the  public,  and  that  the  interests  of  the 
public  are  not  in  the  slightest  d^ree  affected  by  such  an 
act.  The  law  must  be  upheld,  if  at  all,  bb  a  law  pertaining 
to  the  health  of  the  individual  engaged  in  the  occupation 
of  a  baker.  It  does  not  affect  any  other  portion  of  the 
public  than  those  who  are  engaged  in  that  occupation. 
Clean  and  wholesome  bread  does  not  depend  upon  whether 
the  baker  works  but  ten  hours  per  day  or  only  sixty  hours 
per  week.  The  limitation  of  the  hours  of  labor  does  not 
come  within  the  police  power  on  that  ground. 

"It  is  a  question  of  which  of  two  powers  or  rights  shall 
prevail, — the  power  of  the  state  to  legislate,  or  the  right  of 
the  individual  to  liberty  of  person  and  freedom  of  contract 

^^The  mere  assertion  that  the  subject  relates^  though  hut 
in  a  remote  degree,  to  the  public  health,  does  not  neces- 
sarily render  the  enactment  valid.  The  act  must  ha4)e  a 
more  direct  relation,  as  a  means  to  an  end,  and  the  end 
itself  must  be  appropriate  and  legitimate,  before  an  act 
ca/n  be  held  to  be  valid,  which  interferes  with  the  general 
right  of  an  individual  to  be  free  in  his  person  and  in  his 
power  to  contract  in  relation  to  his  own  labor. 

"This  case  has  caused  much  diversity  of  opinion  in  the 
state  courts.  In  the  Supreme  Court  two  of  the  five  judges 
composing  the  court  dissented  from  the  judgment  affirm- 
ing the  validity  of  the  act  In  the  Court  of  Appeals  three 
of  the  seven  judges  also  dissented  from  the  judgment  up- 
holding the  statute.  Although  found  in  what  is  called  a 
labor  law  of  the  state,  the  Court  of  Appeals  has  upheld 
the  act  as  one  relating  to  the  public  health, — ^in  other 
words,  as  a  health  law.  One  of  the  judges  of  the  Court 
of  Appeals,  in  upholding  the  law,  stated  that,  in  his  opin- 
ion, the  r^ulation  in  question  could  not  be  sustained  un- 
less they  were  able  to  say,  from  common  knowledge,  that 
working  in  a  bakery  and  candy  factory  was  an  unhealthy 
employment.  The  judge  held  that,  while  the  evidence  was 
not  uniform,  it  still  led  him  to  the  conclusion  thai  the 
occupation  of  a  baker  or  confectioner  was  unhealthy  and 
tended  to  result  in  diseases  of  the  respiratory  organs.  Three 
of  the  judges  dissented  from  that  view,  and  they  thought 
the  occupation  of  a  baker  was  not  to  such  an  extent  un- 
healthy as  to  warrant  the  interference  of  the  legislature 
with  the  liberty  of  the  individual. 

"We  think  the  limit  of  the  police  power  has  been  reached 
and  passed  in  this  case.    There  is,  in  our  judgment,  no  rea- 
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sonable  foundation  for  holding  this  to  be  necessary  or  ap- 
propriate as  a  Iiealth  law  to  safeguard  the  ptiblic  health, 
or  the  health  of  the  individuals  who  are  following  the  trade 
of  a  baker.  If  this  statute  be  valid,  and  if,  therefore,  a 
proper  case  is  made  out  in  which  to  deny  the  right  of  an 
individnal,  sui  juris,  as  employer  or  employee,  to  mal^e 
contracts  for  the  labor  of  the  latter  under  the  protectiwi 
of  the  provisions  of  the  Federal  Constitution,  there  would 
seem  to  be  no  length  to  which  legislation  of  this  nature 
might  not  go.  The  case  differs  widely,  as  we  have  already 
stated,  from  the  expressions  of  this  court  in  r^ard  to  laws 
of  this  nature,  as  stated  in  Holden  v.  Hardy,  169  U.  S.  366, 
42  L.  Ed.  780, 18  Sup.  Ct.  Rep.  383,  and  Jacobson  v.  Massor 
ohusetts,  197  U.  S.  ante,  643,  25  Sup.  Ct  Rep.  358. 

'*We  think  that  there  can  be  no  fair  doubt  that  the  trade 
of  a  baker,  in  and  of  itself^  is  not  an  unhealthy  one  to  that 
degree  which  would  authorize  the  legislature  to  interfere 
with  the  right  to  labor,  and  with  the  right  of  free  contract 
on  the  part  of  the  individual,  either  as  employer  or  em- 
ployee. In  looking  through  statistics  regarding  all  trades 
and  occupations,  it  may  be  true  that  the  trade  of  a  baker 
does  not  appear  to  be  as  healthy  as  some  other  trades^  and 
Is  also  vastly  more  healthy  than  still  others.  To  the  com- 
mon understanding  the  trade  of  a  baker  has  never  been  re- 
garded as  an  unhealthy  one.  Very  likely  physicians  would 
not  recommend  the  exercise  of  that  or  of  any  other  trade 
as  a  remedy  for  ill  health.  Some  occupations  are  more 
healthy  than  others,  but  we  think  there  are  none  which 
might  not  come  under  the  power  of  the  l^slature  to 
supervise  and  control  the  hours  of  working  therein,  if  the 
mere  fact  that  the  occupation  is  not  absolutely  and  per- 
fectly healthy  is  to  confer  that  right  upon  the  legislative 
department  of  the  government  It  might  be  safely  aiBrmed 
that  almost  all  occupations  more  or  less  affect  the  health. 
There  must  be  more  than  the  mere  fact  of  the  possible 
existence  of  some  small  amount  of  unhealthiness  to  war- 
rant legislative  interference  with  liberty.  It,  is  unfortun- 
ately true  that  labor,  even  in  any  department,  may  possibly 
carry  with  it  the  seeds  of  unhealthinesa 

'TBut  are  we  all,  on  that  account,  at  the  mercy  of  legis- 
lative majorities?  A  printer,  a  tinsmith,  a  locksmith,  a  car- 
penter, a  cabinetmaker,  a  dry  goods  clerk,  a  bank's,  a 
lawyer's  or  a  physician's  clerk,  or  a  clerk  in  almost  any 
kind  of  business,  would  all  come  under  the  power  of  the 
legislature,  on  this  assumption.  No  trade,  no  occupation, 
no  mode  of  earning  one^s  living  could  escape  this  all-per- 
vading power,  and  the  acts  of  the  l^islature  in  limiting 
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the  hours  of  labor  in  all  employments  would  be  valid, 
aithough  Buch  limitation  might  seriously  cripple  the  (ibil- 
ity  of  the  laborer  to  support  himself  and  his  fa^nily.  In 
our  large  cities  there  are  many  buildings  into  which  the 
sun  penetrates  for  but  a  short  time  in  each  day,  and  these 
buildings  are  occupied  by  people  carrying  on  the  busi- 
ness of  bankers,  brokers,  lawyers,  real  estate,  and  many 
other  kinds  of  business,  aided  by  many  clerks,  messengers 
and  other  employees.  Upon  the  assumption  of  the  val- 
idity of  this  act  under  review  it  is  not  possible  to  say  that 
an  act,  prohibiting  lawyers  or  bank  clerks,  or  others,  from 
contracting  to  labor  for  their  employers  more  than  eight 
hours  a  day  would  be  invalid.  It  might  be  said  that  it  is 
unhealthy  to  work  more  than  that  number  of  hours  in  an 
apartment  lighted  by  artificial  light  during  the  working 
hours  of  the  day;  that  the  occupation  of  the  bank  clerk, 
the  lawyer^s  clerk,  the  real  estate  clerk,  or  the  broker^s 
clerk  in  such  offices  is,  therefore,  unhealthy,  and  the  legis- 
lature, in  its  paternal  wisdom,  must,  therefore,  have  the 
right  to  legislate  on  the  subject  of,  and  to  limit,  the  hours 
for  such  labor ;  and  if  it  exercises  that  power,  and  its  val- 
idity be  questioned,  it  is  sufficient  to  say,  it  has  reference 
to  the  health  of  the  employee  condemned  to  labor  day 
after  day  in  buildings  where  the  sun  never  shines;  it  is  a 
health  law,  and  therefore  it  is  valid,  and  cannot  be  ques- 
tioned by  the  courts." 

Lochner  v.  New  York,  198  U.  S.  45,  56. 

This  decision  has  been  vigorously  attacked,  and  it  is  even 
asserted  that  the  dissenting  opinion  in  this  case  ^^is  the  law 
in  this  country  today." 

Report  Mass.  Com.  Minimum  Wa^e  Boards,  1912,  p.  24. 

But  the  dissenting  opinion  in  that  case  did  not  support  or 
urge  any  principle  which  could  be  the  foundation  for  a  statu- 
tory minimum  wage  in  private  employment  It  was  based  upon 
the  proposition  that,  as  the  L^slature  of  New  York  had  de- 
clared that  the  bakery  industry  was  peculiarly  da/ngerous  to  the 
health  of  employees,  the  contrary  fact  was  not  so  well  estab- 
lished and  well  known  that  an  appellate  court  could  say  of  its 
own  motion  that  the  finding  of  the  Legislature  was  wrong  upon 
this  question  of  fact,  nor  that  the  state  appellate  court  was 
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wrong  in  refusing  to  rererse  the  state  l^tcdatiire  as  to  that 
finding  of  fact 

Lochner  v.  New  York,  198  U.  S.  45,  dissenting  (pinion, 
65-74. 

But  in  this  decision  there  is  emphasized  the  principle  which  we 
have  above  stated  as  controlling  the  consideration  of  the  consti- 
tutionality  of  this  minimum  wage  statute,  and  our  present  con- 
tention is  supported  even  more  by  the  dissenting  opinion  than 
by  the  main  opinion.  Taken  together,  they  form  a  complete 
confirmation  of  our  proposition,  and  a  complete  answer  to  the 
claim  of  constitutionality  of  this  minimum  wage  statute.  They 
clearly  establish  the  rule  that  in  these  matters  the  hazard  to 
safety,  health  or  comfort  of  the  employee  which  may  he  pro- 
tected hy  the  statutory  regulation  must  he  a  hazard  pee^diar 
to  the  occupation  in  question. 

A  statutory  restriction,  even  as  to  hours  of  labor,  in  which 
the  occupation  bore  no  relation  to  the  safety,  health  or 
morals  of  the  employee,  could  have  no  validity  based  upon 
the  police  power  of  the  state.  Yet  this  minimum  wa^ 
statute  applies  to  any  occupation  and  to  each  and  all 
occupations,  businesses  and  industries,  and  to  every  branch 
thereof,  without  any  reference  to  or  consideration  of  any 
peculiarity  of  any  such  occupation,  much  less  of  any  peculiar- 
ity with  reference  to  its  being  hazardous  to  safety,  health  or 
morals.  Accordingly,  a  regulation  of  hours  made  in  the  broad 
terms  of  this  statute  could  not  be  justified ;  much  less  a  regu- 
lation of  wages,  computed  by  the  living  needs  of  the  employee, 
which  are  not  even  remotely  connected  with,  but  are  absolute- 
ly divorced  from,  anything  arising  out  of  the  occupation  itself. 

There  is  no  "real  or  substantial  relation"  between  the  employ- 
ments affected  by  such  a  statute  and  the  objects  which  it  pur- 
ports to  accomplish.  In  other  words,  there  is  no  real  or  sub- 
stantial relation  between  the  occupation  of,  for  instance,  the 
retail  merchant  and  the  natural  necessity  or  the  natural  desert 
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of  an  employee  to  receive  a  living  wage,  even  though  a  living 
wage  be  necessary  for  the  reasonable  health  and  comfort  of 
the  employee.  Even  if  we  admit  that  it  is  the  ethical  or  religious 
duty  of  an  employer  to  supply  this  need,  still  there  is  no  l^al 
basis  for  compelling  him  to  do  so,  merely  because  in  some  occu- 
pation he  holds  to  the  person  in  need  the  relation  of  employer 
to  employea 

As  has  been  said  by  the  United  States  Supreme  Court  many 
times,  and  reiterated  in  the  dissenting  opinion  in  the  Lochner 
case,  a  court  should  declare  such  statute  invalid  if  it,  though 
"purporting  to  have  been  enacted  to  protect  the  public  health, 
the  public  morals  or  the  public  safety,  has  no  real,  suhstwniidl 
relation  to  those  objects,  or  is,  beyond  all  question,  a  plain, 
palpable  invasion  of  the  rights  secured  by  the  fundamental 
law." 

Lochner  v.  New  York,  198  U.  S. ;  dissenting  opinion,  p.  68. 

No  statutory  regulation  of  labor,  whether  as  to  labor  condi- 
tions, hours  or  wages  which  involved  a  payment  or  charge  upon 
the  employer  in  favor  of  the  employee,  has  ever  been  sustained, 
unless  such  charge  has  been  to  compensate  the  employee  for  or 
to  relieve  him  from  some  hazard  or  disadvantage  arising  di- 
rectly out  of  the  employment  in  question.  On  this  principle, 
hours  may  be  restricted  as  to  employees  to  whom  in  the  occupa- 
tion in  question  longer  hours  are  unhealthy  or  dangeroua  Safe 
and  healthful  conditions  of  work  may  be  required,  *  including 
safety  appliances  in  machinery.  Also,  under  workmen's  com- 
pensation acts,  casualty  from  accident  in  the  employment  may 
be  insured  against  at  the  expense  of  the  employer.  It  could 
never  be  seriously  claimed,  however,  that  an  employer  could  be 
compelled  to  provide  reasonably  necessary  sick  benefits  or  death 
benefits  for  his  employee  or  employee's  family,  on  the  ground 
that  such  misfortunes  occurred  directly  or  indirectly  to  the 
employee  while  employed, — meaning,  of  course,  sickness  and 
death  of  the  employee  or  members  of  his  family,  which  are  not 
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results  of  contact  with  the  employment  NeYerthelesSy  sach 
benefits  would  be  promotive  of  the  health  and  comfort  of  the  em- 
ployee and  are  included  in  the  reasonable  necessaries  of  life. 
Such  benefits  cannot  be  imposed  where  their  necessity  does  not 
originate  from  the  employment  itself.  For  the  same  reason,  the 
minimum  wage  benefit  is  entirely  different  from  other  statutory 
benefits  to  employees,  at  the  expense  of  the  employer,  which 
have  been  sustained  by  the  courta  The  fulfilling  of  the  neces- 
sity in  question  is,  as  a  general  proposition,  promotive  of 
health,  morals  and  comfort,  but  it  is  not  a  necessity  which 
arises  out  of  the  employment,  nor  one  which  is  connected  with 
it.  Bo  far  as  considerations  of  l^al  obligations  are  concerned, 
the  employer  is  a  stranger  to  such  necessities.  Therefore,  he 
cannot  be  compelled  by  law  to  pay  a  wage  based  solely  upon 
the  living  necessities  of  the  individual  employed. 


OBBGON  GA8B — ^WOMBN  IN  LAUNDRIBS 

The  case  of  MiMer  v,  Oregon,  208  U.  S.  412,  is  cited  in  sup- 
port of  this  minimum  wage  statute  for  women  employees^  as 
establishing  a  right  of  the  legislature,  under  the  police  power, 
to  have  enforced  this  l^slation  as  to  women  employees,  which, 
it  is  demonstrated,  under  the  decisions  already  cited,  could  not 
be  enforced  as  to  adult  male  employees.  It  is  claimed  that  this 
case  establishes  the  right  to  place  women  as  a  class  under  the 
purview  of  statutes  r^ulating  hours  and  wages  and  other  con- 
ditions; and  that  such  restrictions  may  be  made  applicable  to 
any  and  all  occupations  independently  of  the  questions  of  any 
hazard  to  safety,  health  or  morals  peculiar  to  the  occupation  in 
question. 

On  the  contrary,  this  Oregon  case  again  confirms  the  prop- 
osition upon  which  our  argument  is  based,  that  in  order  to 
warrant  such  restrictions,  with  reference  to  any  occupation,  on 
the  ground  of  police  power  to  protect  against  hazards  to  safety 
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or  health  or  morals,  the  hazard  in  quecrtion  must  be  Bhown  to 
arise  from  the  occupation  in  question,  and  in  connection  with 
the  employment  in  question.  More  than  that,  a  restriction  as 
to  hours  might  be  justified  bb  having  ^^real,  substantial  rela- 
tion" to  the  purposes  of  the  statute.  But  a  r^ulation  re- 
quiring a  living  wage  would  have  no  relation  whaterer  to  the 
occupation  or  to  the  employment  in  question. 

The  Legislature  of  Oregon  passed  an  act  limiting  the  hours 
for  work  by  females  'In  any  mechanical  establishment,  or  fac- 
tory, or  laundry  in  this  state  more  than  ten  hours  during  any 
day."  The  question  in  this  case  was  whether  the  prohibition  as 
applicable  to  laundries  could  be  enforced. 

Now,  from  what  has  already  been  said,  and  before  we  pro- 
ceed to  examine  the  decision  of  the  federal  supreme  court  in 
this  Oregon  case,  we  can  readily  see  that  the  principles  which 
we  have  stated,  as  already  drawn  from  the  decisions  above 
noted,  would  be  confirmed  or  repudiated  in  the  Or^[on  case 
according  to  whether  the  basis  of  that  decision  was  one  or  the 
other  of  the  following  propositions: 

(1)  The  occupation  of  laundry  women,  as  laundries  are 
generally  ccmducted,  involves  such  requirements  of  the  employee 
that  excessive  hours  would  hazard  the  safety  and  health  of 
the  employee  in  question ;  and,  furthermore,  as  the  employees  in 
question  are  women,  the  hazard  involved  is  peculiarly  danger- 
ous to  women ;  or 

(2)  Under  the  police  power  restrictions  may  be  applied  to 
women  employees  as  a  class,  irrespective  of  the  character  of  the 
occupation  or  kind  of  employment  in  which  their  work  is  done, 
and  irrespective  of  the  kind  of  work  which  the  women  em- 
ployees in  question  have  to  do  in  that  occupation,  and  also  irre- 
spective of  whether  or  not  the  hazard  to  their  safety,  health  and 
comfort,  against  which  it  is  the  object  of  the  act  to  protect 
them  (in  the  case  of  the  minimum  wage  statute  it  is  the 
abstract  right  to  or  need  of  living,  and  is  not  a  question  of 
hours)  has,  in  the  words  of  the  Court,  ''any  real  or  substantial 
relation"  to  the  objects  sought  to  be  accomplished. 

Now,  a  reading  of  that  decision  shows  that  it  is  based  exactly 
upon  the  former  proposition  and  that  it  squarely  repudiates 
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the  latter  propocdtion.  The  caae^  therefore,  not  only  fails  to 
support  the  argnment  for  the  constitutionality  of  the  Tninimnm 
wage  statute,  but  is  directly  against  it 

The  Court  held  that  an  occupaticm  might  be  injurious  to  a 
woman  employee  when  it  was  not  to  a  man,  and  that>  therefore, 
hours  of  more  than  ten  a  day  for  a  woman  might  be  prohibited, 
if  the  facta  warranted,  when  such  prohibition  in  the  case  of  a 
man  would  not  be  sustained;  and  that  this  distinction,  when 
reasonably  made  the  basis  of  a  statute^  would  be  sustained. 

Then,  referring  to  the  occupation  in  question,  that  of  a 
woman  worker  in  a  laundry,  requiring  her  day  after  day  to  be 
for  a  long  time  on  her  feet  at  work,  it  was  held  that  the  State 
Legislature  was  warranted  Lu  finding  that  there  was  as  to 
women  a  peculiar  hazard  to  health,  if  the  hours  were  not  re- 
stricted. This  is  the  scope  and  limit  of  that  decision.  The 
Ck>urt  said  : 

^That  woman's  physical  structure  and  the  performance 
of  maternal  functions  place  her  at  a  disadvantage  in  the 
struggle  for  subsistence  is  obvious.  This  is  especially  true 
when  the  burdens  of  motherhood  are  upon  her.  Even  when 
they  are  not,  by  abundant  testimony  of  the  medical  fra- 
ternity, continuance  for  a  long  time  on  her  feet  at  work, 
respecting  this  from  day  to  day,  tends  to  injurious  effects 
upon  the  body,  and,  as  healthy  mothers  are  essential  to 
vigorous  offsprings,  the  physical  well-being  of  woman  be- 
comes ajQ  object  of  public  interest  and  care  in  order  to  pre- 
serve the  strength  and  vigor  of  the  race. 

^^Still  again,  history  discloses  the  fact  that  woman  has 
always  been  dependent  upon  man.  He  established  his  con- 
trol at  the  outset  by  superior  physical  strength,  and  this 
control  in  various  forms,  with  diminishing  intensity,  has 
continued  to  the  present  As  minors,  though  not  to  the 
same  extent,  ^e  has  been  looked  upon  in  the  courts  as 
needing  special  care  that  her  rights  may  be  preserved. 
Education  was  long  denied  her^  and  while  now  the  doors 
of  the  school  rocmi  are  opened  and  her  opportunities  for  ac- 
quiring knowledge  are  great,  yet  even  with  that  and  the 
consequent  increase  of  capacity  for  business  affairs  it  is 
still  true  that  in  the  struggle  for  subsistence  she  is  not  an 
equal  competitor  with  her  brother.  Though  limitations 
upon  personal  and  contractual  rights  may  be  removed 
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by  legudatioiiy  there  is  that  in  her  disposition  and  habits  of 
life  which  will  operate  against  a  full  assertion  of  those 
righta  She  will  still  be  where  some  l^slation  to  protect 
her  seems  necessary  to  secure  a  real  equality  of  right 
Doubtless  there  are  individual  exceptions,  and  there  are 
many  respects  in  which  she  has  an  advantage  over  him ;  but 
looking  at  it  from  the  viewpoint  of  the  effort  to  maintain 
an  independent  position  in  life,  she  is  not  upon  an  equali- 
ty. Differentiated  by  these  matters  from  the  other  sex, 
die  is  properly  placed  in  a  class  by  herself,  and  legisla- 
tion designed  for  her  protection  may  be  sustained,  even 
when  like  l^slation  is  not  necessary  for  men,  and  could 
not  be  sustained.  It  is  impossible  to  close  one^s  eyes  to 
the  fact  that  she  still  looks  to  her  brother  and  depends 
upon  him.  Even  though  all  restrictions  on  political,  per- 
sonal and  contractual  rights  were  taken  away,  and  she 
stood,  so  far  as  statutes  are  concerned,  upon  an  absolutely 
equal  plane  with  him,  it  would  still  be  true  that  she  is  so 
constituted  that  she  will  rest  upon  and  look  to  him  for 
protection;  that  her  physical  structure  and  a  proper  dis- 
charge of  her  matemaJ  functions — having  in  view  not 
merdy  her  own  health,  but  the  well-being  of  the  race — 
justify  legislation  to  protect  her  from  the  greed  as  well  as 
the  passion  of  man.  The  limitations  which  this  statute 
places  upon  her  contractual  powers,  upon  her  right  to 
agree  with  her  employer  as  to  the  time  she  shall  labor,  are 
not  imposed  solely  for  her  benefit,  but  also  largely  for 
the  benefit  of  all.  Many  words  cannot  make  this  plainer. 
The  two  sexes  differ  in  structure  of  body,  in  the  functions 
to  be  performed  by  each,  in  the  amount  of  physical  strength, 
in  the  capacity  for  long  continued  labor,  particularly  when 
done  standing,  the  influence  of  vigorous  health  upon  the 
future  well-being  of  the  race,  the  self-reliance  which  en- 
ables one  to  assert  full  rights,  and  in  the  capacity  to  main- 
tain the  struggle  for  subsistence.  This  difference  justifies 
a  difference  in  legislation,  and  upholds  that  which  is  de- 
signed to  compensate  for  some  of  the  burdens  which  rest 
upon  her. 

"We  have  not  referred  in  this  discussion  to  the  denial 
of  the  elective  franchise  in  the  State  of  Oregon,  for  while 
that  may  disclose  a  lack  of  political  equality  in  all  things 
with  her  brother,  that  is  not  of  itself  decisive.  The  reason 
runs  deeper,  and  rests  in  the  inherent  difference  between 
the  two  sexes,  and  in  the  different  functions  in  life  which 
they  perform. 

"For  these  reasons,  and  without  questioning  in  any  re- 
spect the  decision  in  Lochner  v.  New  York,  we  are  of  the 
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opinion  that  it  cannot  be  adjudged  that  the  mt  in  questicm 
id  in  conflict  with  the  Federal  Conslitation,  so  far  as  U 
respects  the  voork  of  a  female  m  a  laundry,  and  the  judg- 
ment of  the  Supreme  Court  of  Oregon  is  affirmed.'' 

Muller  V.  Ongtm,  208  U.  B.  412,  421-23. 


DUmNCnON  BRTWBBN  (1)  MAXIMUM  HOUBS  FOR  WOM^N  AND  (2) 

MINIMUM   WAQK  FOR  WOMIN 

It  huBy  in  f act^  never  been  held  by  this  court  that^  iiTeq[»ectiTe 
of  the  nature  of  the  occupation  to  which  the  restriction  applies, 
a  restriction  of  maximum  hours  for  women  employees  is  with- 
in the  police  power. 

The  Statute  upheld  by  this  court  in  the  case  of  Midler  v.  Ore- 
gon, limited  hours  for  work  by  females  ^^in  any  mechanical  es- 
tablishment or  factory  or  laundry  in  this  State  more  than  ten 
hours  during  any  day."  The  decision  in  that  case  was  expressly 
based,  as  aboye  shown,  upon  the  facts  (1)  that  work  in  laun- 
dries inyolved  physical  requirements  such  as  ^'continuance  for  a 
long  time  on  her  feet  at  work,"  and  (2)  that  woman's  peculiar 
physical  structure  and  her  peculiar  burdens  and  duties  made 
such  work  tend  ''to  injurious  effects  upon  the  body."  From 
these  facts  this  court  concluded  that  "so  far  as  it  rei^>ects  the 
work  of  a  female  in  a  laundry"  the  State  Statute  there  in  ques- 
tion must  be  sustained  as  a  proper  exercise  of  the  police  power. 

That  decision  has  been  claimed  as  a  support  for  the  propor- 
tion that  a  state  could  constitutionally  legislate  maximum  hours 
for  any  and  all  women  in  any  and  all  employments.  Such 
proposition  has  not  been  sustained  by  this  court  The  Statute 
of  Massachusetts,  discussed  in  the  case  of  BUey  v.  Massachur 
setts  (232  U.  S.  671,  679),  provided  for  a  ten  hour  day  for  wom- 
en employed  "in  any  manufacturing  or  mechanical  estahlish- 
ment"  The  precise  question  presented  in  that  case  was  the 
constitutionality  of  the  requirement  that  the  employer  should 
post  a  printed  notice,  stating  the  number  of  hours  of  work  re- 
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quired  of  employees  on  each  day  of  the  we^,  and  the  hours  of 
commencing  and  stopping  work^  etc.  (p.  679).  This 
provision  was  upheld  as  proper  means  to  secure  certainty  in  the 
observations  of  the  law  (p.  681).  The  maximum  hour  provi- 
sion was  not  held  ccmstitutional,  except  as  to  the  mechanical 
faetories  to  which  alone  the  Statute  applied.  The  case  of  Mid- 
ier  V.  Oregon,  is  cited  by  this  court  as  a  precedent,  not  for  gen- 
eral maximum  hour  provisions  for  women^  but  for  maximum 
hour  provisions  for  women  ^^in  mechanical  factories  or  laun- 
drietf'  (p.  679). 

The  Ohio  Statute  in  question  in  the  case  of  Rowley  v.  Walker, 
232  U.  S.  T18,  provided  for  maximum  hours  for  adult 
females  employed  in  "any  factory,  work  shop,  telephone  or  tele- 
graph oflSce,  millinery  or  dressmaking  establishments,  restau- 
rants, or  in  distributing  or  transmitting  of  messages"  (Ohio 
Act  of  May  31,  1911).  Indeed,  the  contention  of  the  Defend- 
ant in  Error  in  that  case,  as  shown  by  the  argument  and  con* 
elusion  in  the  brief  of  his  counsel,  was  confined  to  urging  the  con- 
stitutionality of  the  hour  r^ulation  for  women  in  the  "enumer- 
ated employmenta"  The  judgment  of  the  Supreme  Court  of 
the  State  of  Ohio  sustaining  that  Act  as  constitutional  was  af- 
firmed by  this  court  on  the  authority  of  Midler  v.  Oregon  (see 
Hawley  v.  Walker,  232  U.  S.  718). 

Therefore,  it  has  not  been  established  by  this  court  that  it 
is  within  the  police  power  of  the  State  to  l^islate  maximum 
hours  for  women  as  applied  to  all  private  occupations 

But  even  if  such  had  been  the  holding  of  this  court,  or  even 
if  such  is  to  be  the  holding  of  this  court  when  the  question 
shall  arise,  still  such  holding  would  not  be  authority  for  sus- 
taining a  compulsory  minimum  wage  statute  in  private  employ- 
ment The  difference  between  the  prevention  of  physically  ex- 
cessive hours,  and  the  compulsory  monetary  contribution  to  the 
individual  needs  of  the  one  employed,  is  so  great  that  the  con- 
stitutionality of  the  latter  could  not  be  based  upon  the  con- 
stitutionality of  the  former.  The  former  would  be  a  regulation 


to  protect  against  the  dangers  which  ari«e  out  of  and  are  con- 
nected with  the  fact  of  employment  and  which  arise  oat  of  and 
are  connected  with  the  employment  itself  and  the  methods  by 
which  such  employment  is  conducted.  Without  the  employment^ 
the  need  or  hazard  or  danger  against  which  the  Statute  intends 
to  protect)  does  not  exist  The  employment  involves  physical 
exactions,  to  the  burdens  of  which  the  natural,  physical  endur- 
ance of  woman  are  peculiarly  susceptible;  and,  for  the  protec- 
tion of  womankind  and,  therefore,  for  the  welfare  of  the  com* 
munity,  any  excessive  physical  requirements  is  prohibited.  This 
is  the  theory,  and  the  only  theory,  on  which  a  general,  maxi- 
mum hour  regulation  as  to  women  could  be  sustained. 

But  the  enforcement  of  a  minimum  wage  statute  must  have 
another  and  different  basia  It  cannot  be  based,  and  is  not  at- 
tempted to  be  based,  upon  any  need,  hazard  or  danger  to  the 
employee  existing  or  arising  in  any  way  out  of  the  fact  of  em- 
ployment, or  out  of  the  employment  itself.  It  is  based  upon  a 
purely  individual  need  of  the  person  concerned  and  it  is  a  need 
to  such  person  which  exists  and  continues  just  as  much  with- 
out employment  as  with  employment  It  is  the  natural,  human, 
individual  need  of  subsistence  and  of  health.  It  is  a  need  to 
which,  except  upon  purely  ethical  considerations,  the  employer 
is  a  stranger.  He  may  be  paying  all  that  the  employee  earns 
or  is  capable  of  earning.  The  employment  in  question  may  be 
merely  incidental  as  a  means  of  subsistence  to  the  employee. 
She  may  have  other  and  independent  means  of  support  The 
record  in  this  case  shows  that  many  of  Stettler's  employees, 
affected  by  this  Statute,  are  of  that  class.  The  observance  of  the 
most  altruistic  rule  of  duty  between  one  individual  and  another 
would  under  the  circumstances  probably  require  less  than  that 
which  is  compelled  by  this  Statute.  But  the  Statute  makes  no 
distinction  on  the  basis  of  the  circumstances  of  the  different 
employees.  It  is  not  based  and  is  not  attempted  to  be  based 
upon  any  ethical  duty.  It  is  based  solely  upon  the  rigid  rule^ 
which  must  be  applied  in  every  case  without  exception,  that 
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the  mere  fact  of  employment  creates  a  legal  obligation  upon 
the  employer,  with  criminal  and  civil  penalties  for  its  non-ob- 
servance,  to  furnish  to  eyery  woman  employee^  as  wages^  an 
amount  which  is  adequate  to  supply  her  with  the  necessary  cost 
of  living  and  to  maintain  her  in  health. 

Such  an  obligation  cannot  be  imposed  through  any  reason- 
able construction  or  extension  of  the  police  power  of  the  State. 
Such  legislation  is  inconsistent  with  the  rights  of  property 
and  of  liberty  and  of  equality  which  are  vouchsafed  to  the  citi- 
zens of  this  constitutional  democracy. 

It  means  the  establishment  of  the  discretion  of  the  respective 
legislatures  of  the  States  as  paramount  to  the  protective  pro- 
visions of  our  Federal  Constitution.  If  this  new  species 
of  paternalistic  legislation  be  sustained,  it  means  the  establish- 
ment of  the  arbitrary  power  of  State  legislatures,  under  the 
guise  of  the  so-called  police  power,  to  circumvent  constitution- 
al prohibitions.  It  would  constitute  a  return  to  the  oppressive 
legislative  interference  in  the  conduct  of  business  which  char- 
acterized those  discredited  systems  of  government  where  regu- 
lation of  prices  and  regulation  of  wages  and  regulation  of  all 
conditions  of  labor  and  of  business  were  instituted  and  en- 
forced, because  there  existed  no  enforcible  bill  of  rights  and  no 
fundamental  law  standing  in  the  way  of  l^islative  oppres- 
sion. 


A  STATUTORY  MINIMUM   WAGE  IN  PRIVATE  EMPLOYMENT  IS  NOT 

WITHIN  THE  POUGE  POWER 

The  principal  basis  of  our  claim  of  the  unconstitutionality 
of  this  Oregon  minimum  wage  statute,  as  applied  to  these  plain- 
tiflfs  in  error,  is  that  it  deprives  them  of  the  liberty  of  contract, 
and  deprives  them  of  their  property  rights,  in  repugnance  to 
the  XlVth  Amendment.  Our  claim  must  be  sustained,  unless 
it  is  held  that  such  legislation  is  within  the  police  power  of  the 
State  of  Or^on. 
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We  do  not  overlook  the  holdings  of  this  court  to  the  effect 
that  ^^the  right  of  contract  is  not  absolute  and  unyieldingy  but 
is  subject  to  limitation  and  restraint  in  the  interest  of  the  pub- 
lic health,  safety,  and  welfare,  and  such  limitations  may  be 
declared  in  legislation  of  the  Btate."  ( See  dissenting  opinion  in 
Coppage  v.  Kansas,  236  U.  S,  1,  28).  Nor  have  we  overlooked 
the  holdings  of  this  court  that^  in  instances  where  the  police 
power  is  properly  exercised  for  r^ulation,  the  result  may  be 
the  taking  of  some  of  the  property  of  the  persons  affected  by  the 
regulation. 

Our  claim  here  is,  that  in  the  case  of  this  minimum  wage 
statute,  the  limitations  of  the  exercise  of  the  police  power  haye 
been  exceeded;  that  the  protection  of  the  welfare,  safety  or 
comfort  of  the  public,  asserted  as  the  purpose  of  this  legisla- 
tion, is  only  a  guise  or  cloak,  assumed  for  the  sole  purpose  of 
infringing  the  prohibitions  of  the  XlVth  Amendment^  under  the 
pretext  of  exercising  police  power;  and  that  the  pretended 
basis  of  police  power, — ^the  general  welfare,  health  or  comfort 
of  the  public, — ^asserted  in  this  legislation,  has>  in  fact,  no  real 
connection  or  relation  with  the  specific  provisions  fixing  the 
minimum  wage  of  employees  in  certain  occupations. 

The  Oregon  act,  as  are  also  all  these  statutory  minimum  wage 
acts,  is  in  reality  l^islation  only  for  the  increased  CMufcMrt, 
the  individual  comfort,  of  those  particular  persons,  certain  em- 
ployees, who  come  within  its  purview.  Those  comforts  which 
are  so  protected  or  increased,  moreover,  are  the  natural,  indi- 
vidual needs  of  those  persons  affected,  and  are  not  in  any  way 
connected  with  or  related  to  the  occupations  which  are  attempt- 
ed to  be  regulated,  nor  to  the  fact  of  occupation.  Again,  the 
regulation  here  in  question  is  not  in  fact  a  regulation  of  an 
occupation,  nor  does  it  purport  to  be  a  r^ulation  of  an  occupa- 
tion. It  is  merely  a  regulation  of  the  personal  relations  betwe^i 
one  who  happens  to  be  employer  and  one  who  happens  to  be 
employee.  It  is  still  more  purely  personal  in  its  nature.  It  re- 
stricts the  relation  between  potential  employers  and  potential 
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employees;  for  it  prevento  a  possible  employee  from  making  a 
contract  which  he  might  desire  to  make  for  labor  at  a  price 
which  he  can  command  and  is  worth,  and  it  prevents  an  em- 
ployer from  making  a  contract  for  labor  at  a  price  that  he  can 
afford  to  pay,  or  unless  he  pays  more  than  is  the  worth  of  the 
employee. 

The  deprivation  of  propeHy  rights  is  also  personal  and  does 
not  arise  from  any  proper  regulation  in  the  interests  of  the  pub- 
lic welfare.  For  this  statute  says  to  the  employer  that^  as  a 
condition  of  carrying  on  his  business,  he  must  pay  out  to  sup- 
ply the  personal  individual  needs  of  his  employees  more  money, 
as  the  wage-cost  of  his  industry,  than  is  the  fair  market  value 
thereof.  As  between  a  particular  employer  and  a  particular 
employee,  the  statute  says  that  the  employer  must  pay  the  fair 
market  price  of  labor,  (^nd  something  more.  This  ^^something 
more"  is  measured  arbitrarily,  not  as  a  regulation  for  the  pub- 
lic welfare,  but  solely  from  what  happens  to  be  the  individual 
need  of  the  particular  employee  for  living  according  to  a  cer- 
tain standard,  which  standard,  moreover,  is  fixed  by  the  same 
statute. 

There  is  no  precedent,  under  our  Federal  Constitution,  for 
this  sort  of  exercise  of  the  police  power.  Both  in  kind  and  in 
its  specific  application  it  is  outside  the  proper  limitations  of 
police  powers,  and  therefore  becomes  invalid  as  repugnant  to 
the  XlVth  Amendment  If  any  constitutional  right  of  a  citi- 
SEen  has  ever  been  established  by  decisions  of  this  court,  it  is  the 
right  of  every  individual  "to  work  for  a  living  in  the  common 
occupations  of  the  community." 

In  the  case  of  Trtuuc  v.  Raich,  239  U.  S.  33,  applying  this 

principle  to  an  Arizona  statute  limiting  the  number  of  aliens 

that  an  employer  could  employ,  this  court  declared  such  re^ 

striction  unconstitutional,  and  said: 

"It  requires  no  argument  to  show  that  the  right  to  work 
for  a  living  in  the  common  occupations  of  the  community 
is  of  the  very  essence  of  the  personal  freedom  and  oppor- 
tunity that  it  was  the  purpose  of  the  Amendment  to  secure. 
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Butchers'  Union  Co.  v.  Crescent  City  Co.,  Ill  U.  S.  746, 
762 ;  Barhier  v.  Connolly,  113  U.  S.  27, 31 ;  Yick  Wo  v.  Hop- 
kins,  supra;  Allgeyer  v.  Louisiana,  165  U,  S.  578,  589,  590 ; 
Ooppage  v.  Kansas,  236  U.  B.  1,  14." 

Truaa>  v.  Raich,  239  U.  S.  33,  41. 

In  Adair  v.  United  States,  208  U.  S.  161,  this  court  declared 

an  Act  of  Congress  unconstitutional  which  had  prohibited  any 

railway  employer  from  discriminating  against  members  of  lab<M* 

unions,  and  this  court  said  (p.  174)  : 

^^hile,  as  already  suggested,  the  right  of  liberty  and 
property  guaranteed  by  the  Constitution  against  depriva- 
tion without  due  process  of  law,  is  subject  to  such  reason- 
able restraints  as  the  common  good  or  the  general  welfare 
may  require,  it  is  not  within  the  functions  of  govemm^it — 
at  least  in  the  absence  of  contract  between  the  parties — ^to 
compel  any  person  in  the  course  of  his  business  and  against 
his  will  to  accept  or  retain  the  personal  services  of  another, 
or  to  compel  any  person,  against  his  will,  to  perform  per- 
sonal services  for  another.  The  right  of  a  person  to  sell 
his  labor  upon  such  terms  as  he  deems  proper  is,  in  its  es- 
sence, the  same  as  the  right  of  the  purchaser  of  labor  to 
prescribe  the  conditions  upon  which  he  wUl  accept  such 
labor  from  the  person  offering  to  sell  it.  So  the  right  of 
the  employee  to  quit  the  service  of  the  employer,  for  what- 
ever reason,  is  the  same  as  the  right  of  the  employer,  for 
whatever  reason,  to  dispense  with  the  services  of  such 
employee.  It  was  the  l^al  right  of  the  defendant  Adair — 
however  unwise  such  a  course  might  have  been — to  dis- 
charge Coppage  because  of  his  being  a  member  of  a  labor 
organization,  as  it  was  the  l^al  right  of  Coppage,  if  he 
saw  fit  to  do  so — ^however  unwise  such  a  course  on  his  part 
might  have  been — to  quit  the  service  in  which  he  was 
engaged,  because  the  defendant  employed  some  persons 
who  were  not  members  of  a  labor  organization.  In  all 
such  particulars  the  employer  and  the  employee  have  equal- 
ity  of  right,  and  a/ny  legislation  that  disturbs  thai  equality 
is  aoh  arbitrary  interference  with  the  liberty  of  contract 
which  nc  government  can  legally  justify  in  a  free  laaidJ' 
Adair  v.  United  States,  208  U,  S.  161,  174. 

In  Coppage  v,  Kansas,  236  U.  S.  1,  a  Kansas  statute  prohibit- 
ed an  employer  from  making  a  private  contract  for  labor  based 
on  the  condition  of  the  employee  remaining  a  non-union  man. 
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The  statute  was  held  unconstitutional  as  infringing  the  liberty 
of  contract,  and  not  due  process  of  law,  and  in  its  decision  this 
court  discusses  the  rights  of  employers  and  ^nployees  in  mak- 
ing contracts  for  labor.  Referring  to  the  decision  in  the  Adair 
case  this  court  says  (pp.  13,  14) : 

^^The  decision  in  that  case  was  reached  as  the  result  of 
elaborate  argument  and  full  consideration.  The  opinion 
states  (208  U.  S.  171) :  'This  question  is  admittedly  one 
of  importance,  and  has  been  examined  with  care  and  de- 
liberation. And  the  Court  has  reached  a  conclusion  which, 
in  its  judgment,  is  consistent  with  both  the  words  and 
spirit  of  the  Constitution  and  is  sustained  as  well  by  sound 
reason.'  We  are  now  asked,  in  effect,  to  overrule  it;  and 
in  view  of  the  importance  of  the  issue  we  have  re-examined 
the  question  from  the  standpoint  of  both  reason  and  au- 
thority. As  a  result,  we  are  constrained  to  re-afflrm  the 
doctrine  there  applied.  Nether  the  doctrine  nor  this  appli- 
cation of  it  is  novel;  we  will  endeavor  to  re-state  some 
of  the  grounds  upon  which  it  rests.  The  principle  is 
fundamental  aatd  vitiil.  Included  in  the  right  of  personal 
liberty  and  the  right  of  private  property — partaking  of  the 
nature  of  each — is  the  right  to  make  contra^^ts  for  the  ac- 
quisition of  property.  Chief  among  such  contracts  is  that 
of  personal  employment^  by  which  labor  and  other  services 
are  exchanged  for  money  or  other  forms  of  property.  If 
this  right  be  struck  down  or  arbitrarily  interfered  with, 
there  is  a  substantial  impairment  of  liberty  in  the  long-es- 
tdblished  constitutional  sense.  The  right  is  as  essential  to 
the  laborer  as  to  the  ca/pitaiist,  to  the  poor  as  to  the  rich; 
for  the  vast  majority  of  persons  hoAoe  no  other  honest  wo/y 
to  begin  to  acquire  property,  save  by  working  for  money. 

"An  interference  with  this  liberty  so  serious  bb  that  now 
under  consideration,  and  so  disturbing  of  equality  of  right, 
must  be  deemed  to  be  arbitrary,  unless  it  be  supportable 
as  a  reasonable  exercise  of  the  police  power  of  the  State. 
But,  notwithstanding  the  strong  general  presumption  in 
favor  of  the  validity  of  state  laws,  we  do  not  think  the  stat- 
ute in  question,  as  construed  and  applied  in  this  case,  can 
be  sustained  as  a  legitimate  exercise  of  that  power." 

Coppage  v.  Kansas,  236  U.  S.  1,  13,  14. 

In  the  same  decision  this  court  holds  that  the  declaration  on 
the  face  of  the  statute  that  it  is  for  a  certain  public  purpose 
(that  it  is  a  police-power  regulation),  does  not  itself  make  the 
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statute  one  of  that  kind,  in  the  light  of  constitutional  considera- 
tions (pp.  15y  16) : 

^^oWy  it  seems  to  ns  clear'  that  a  statutory  provinon 
which  is  not  a  legitimate  police  regulation  cannot  be  made 
such  by  being  placed  in  the  same  act  with  a  police  regula- 
tion, or  by  being  enacted  under  a  title  that  declares  a  pur- 
pose which  would  be  a  proper  object  for  the  exercise  of  that 
power.  ^Its  true  character  cannot  be  changed  by  its  collo- 
cation/  as  Mr.  Justice  Orier  said  in  the  Passenger  Cases, 
7  How.  283,  458.*' 

Ooppage  v.  Kaaisas,  236  U.  S.  1, 15, 16. 

And  referring  to  the  declaration  of  the  act  that  it  was  for 

public  health,  safety,  morals  or  general  welfare,  this  court  th^i 

proceeded  to  answer  this  question  in  the  negative  (pp.  16, 17) : 

''What  possible  relation  has  the  residue  of  the  Act  to  the 
public  health,  safety,  morals  or  general  welfare?  None  is 
suggested,  and  we  are  unable  to  conceive  of  any.  The  Act, 
as  tibe  construction  given  to  it  by  the  state  court  shows,  is 
intended  to  deprive  employers  of  a  part  of  their  liberty 
of  contract,  to  the  corresponding  advantage  of  the  employed 
and  the  upbuilding  of  the  labor  organizations.  But  no 
attempt  is  made,  or  could  reasonably  be  made,  to  sustain 
the  purpose  to  strengthen  these  voluntary  organizations, 
any  more  than  other  voluntary  associations  of  persons, 
as  a  legitimate  object  for  the  exercise  of  the  police  power. 
They  are  not  public  institutions,  charged  by  law  with 
public  or  governmental  duties,  such  as  would  render  the 
maintenance  of  their  membership  a  matter  of  direct  con- 
cern to  the  general  welfare.  If  they  were,  a  different  ques- 
tion would  be  presented." 

Coppage  v.  Kansas,  236  U.  8.  1,  16,  17. 

In  the  same  decision  this  court  disposes  of  one  of  the  grounds 
urged  as  sustaining  the  minimum  wage  statute  for  women.  It 
is  here  claimed  that  the  statute  is  a  valid  exercise  of  the  police 
power  because  it  operates  in  favor  of  a  class  of  labor  which  is 
weak  in  bargaining-power,  and  that,  therefore,  the  State  may 
step  in  and  regulate  any  bargains  for  labor  between  that  class 
and  any  employer.  The  same  argument  applies,  of  course^  to 
all  labor.  The  assumption  is  not  justified  that  a  woman  is  not 
as  good  a  bargainer  as  a  man.    Stripped  of  all  ite  verbiage  and 
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pretensions,  this  statute  is  one  wherein  the  State  arbitrarily 
steps  in  between  those  possessing  property  in  some  consider- 
able  degree,  and  those  without  property,  or  not  possessing  the 
same  to  any  great  extent  Such  statute  is  based  upon  the 
classification  of  all  citizens  as  (1)  ^^employers"  on  the  one  hand 
and  (2)  ^^employees"  on  the  other.  It  is  the  injection  into 
statutory  form  of  the  socialist  discrimination  between  capital 
and  labor. 

But  as  said  by  this  court  "wherever  the  right  of  private  prop- 
erty exists  there  must  and  will  be  inequalities  of  fortune'^ ;  but 
obviously  it  is  not  a  proper  exercise  of  the  police  power  to 
legislate  for  the  purpose  of  leveling  the  inequalities  of  fortune. 
Some  employees  attempt  to  remedy  any  weakness  of  bargaining- 
power  on  the  part  of  labor  by  the  maintenance  of  unions, 
through  which  collective-bargaining  is,  to  a  more  or  less  limit* 
ed  d^ree,  made  possible.  The  legitimacy  of  such  organized  ef- 
forts depends,  of  course,  upon  the  methods  used.  It  may  be 
admitted  that  collective-bargaining  by  labor  would  be  advan- 
tageous to  the  working  clasa  It  may  be  admitted  that  collec- 
tive selling  would  be  advantageous  to  the  manufacturing  class. 
But  neither  of  these  facts  would  make  legal  or  constitutional 
every  i^stem  of  enforcing  either  collective-bargaining  by  one 
class,  or  collective-selling  by  the  other.  In  the  same  way  col- 
lective-purchasing of  labor  by  the  employer  class  might  be  for 
the  benefit  of  the  employera  Yet  in  none  of  these  instances 
does  the  fact  that,  without  collective-bargaining,  less  income  is 
derived  by  the  class  affected,  in  any  degree  demonstrate  that  the 
collective  ^stem  would  be  for  the  general  public  welfare,  or  for 
the  general  public  comfort.  The  fact  is,  that  the  price  of  labor, 
whether  by  women  or  by  men,  depends  upon  supply  and  demand. 
Varying  under  different  conditions  and  localities,  labor  has  its 
market  value.  The  minimum  wage  statute  steps  in  and  at> 
tempts  to  fix  an  arbitrary  price,  under  the  guise  of  police 
regulation  for  the  public  welfare.  Such  legislation  is,  in  fact^ 
repugnant  to  the  liberty  of  contract  and  to  the  right  of  prop- 
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erty,  which,  under  our  goyemment,  belongs  to  evCTy  indiyidnal, 
independently  of  the  question  of  the  amount  of  his  fortune^  or 
of  the  relative  bargaining  power  of  one  class  as  against  the 
other. 

This  argument  of  the  advocates  of  the  statutory  minlmnTn 
wage  is  answered  by  this  court  in  the  Coppage  case,  236  U.  8. 
If  17,  as  follows : 

"No  doubt,  wherever  the  right  of  private  property  exists, 
there  must  and  will  be  inequalities  of  fortune;  and  thus  it 
naturally  happens  that  parties  negotiating  about  a  con- 
tract are  not  equally  unhampered  by  circumstances.  This 
applies  to  all  contracts^  and  not  merely  to  that  between 
employer  and  employee.  Indeed  a  little  reflection  will  show 
that  wherever  the  right  of  private  property  and  the  right 
of  free  contract  co-exist,  each  party  when  contracting  is 
inevitably  more  or  less  influenced  by  the  question  whether 
he  has  much  property,  or  little,  or  none ;  for  the  contract  is 
made  to  the  very  end  that  each  may  gain  something  Uiat 
he  needs  or  desires  more  urgently  than  that  which  he  pro- 
poses to  give  in  exchange.  And,  since  it  is  self-evident 
that,  unless  all  things  are  held  in  common,  some  persons 
must  have  more  property  than  others,  it  is  from  the  nature 
of  things  impossible  to  uphold  freedom  of  contract  and  the 
right  of  private  property  without  at  the  same  time  recog- 
nizing as  legitimate  those  inequalities  of  fortune  that  are 
the  necessary  result  of  the  exercise  of  those  rights.  But 
the  Fourteenth  Amendment,  in  declaring  that  a  State 
shall  not  ^deprive  any  person  of  life,  liberty  or  property 
without  due  process  of  law,'  gives  to  each  of  these  an  equal 
sanction;  it  recognizes  liberty'  and  ^property'  as  coex- 
istent human  rights,  and  debars  the  States  from  any  un- 
warranted interference  with  either. 

^^And  since  a  State  may  not  strike  them  doum  directly 
it  is  clear  that  it  may  not  do  so  indirectly,  as  hy  declaring 
in  effect  thwt  the  public  good  requires  the  removal  of  those 
inequalities  that  are  but  the  normal  and  inevitable  result 
of  their  exercise,  and  then  invoking  the  police  power  in 
order  to  remove  the  inequalities,  without  other  object  in 
view.  The  police  power  is  broad,  and  not  easily  defined, 
but  it  cannot  be  given  the  wide  scope  that  is  here  asserted 
for  it,  without  in  effect  nullifying  the  constitutional  guar- 
anty.   ♦    ♦    ♦ 

"An  evident  and  controlling  distinction  is  this:  that  in 
those  cases  it  has  been  held  {lermissible  for  the  States 
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to  adopt  regulations  fairly  deemed  necessary  to  secure 
some  object  directly  affecting  the  public  welfare,  even 
though  the  enjoyment  of  private  rights  of  liberty  and  prop- 
erty be  thereby  incidentally  hampered;  while  in  that  por- 
tion of  the  Kansas  statute  which  is  now  under  considera- 
tion— ^that  is  to  say,  aside  from  coercion,  etc. — there  is  no 
object  or  purpose,  expressed  or  implied,  that  is  claimed  to 
haoe  reference  to  health,  safety,  morals,  or  public  welfare, 
beyond  the  supposed  desirability  of  levelling  inequalities 
of  fortune  by  depriving  one  who  ha^  property  of  some  paH 
of  what  is  characterized  as  his  financial  independence/  In 
short,  an  interference  with  the  normal  exercise  of  personal 
liberty  and  property  rights  is  the  primary  object  of  the 
statute,  and  not  an  incident  to  the  advancement  of  the  gen- 
eral welfare.  But,  in  our  opinion,  the  Fourteenth  Amend- 
ment debars  the  States  from  strildng  down  personal  liber- 
ty or  property  rights  or  materially  restricting  their  nor- 
mal exercise,  excepting  so  far  as  may  be  incidentally  neces- 
sary for  the  accomplishment  of  some  other  and  paramount 
object,  and  one  that  concerns  the  public  welfare.  The  mere 
restriction  of  liberty  or  of  property  rights  cannot  of  itself 
be  denominated  ^public  welfare/  and  treated  as  a  legitimate 
object  of  the  police  power;  for  such  restriction  is  the  very 
thing  that  is  inhibited  by  the  Amendment.    ♦    ♦    ♦ 

"And  can  there  be  one  rule  of  liberty  for  the  labor  organi- 
zation and  its  members,  and  a  different  and  more  restric- 
tive rule  for  employers?  We  think  not ;  and  since  the  re- 
lation of  employer  and  employee  is  a  voluntary  relation, 
as  clearly  as  is  that  between  the  members  of  a  labor  organi- 
zation, the  employer  has  the  same  inherent  right  to  pre- 
scribe the  terms  upon  which  he  will  consent  to  the  relation- 
ship, and  to  have  them  fairly  understood  and  expressed  in 
advance." 

Coppage  v.  Kansas,  236  U.  S.  1,  17-20. 

The  dissenting  opinion  in  the  same  case  does  not  militate  at 
all  against  the  application  of  the  law  which  we  here  make.  The 
dissenting  opinion  was  based  upon  the  ground  that  the  stat- 
ute in  question  in  the  Coppage  case  was  enacted  to  prevent 
coercion  in  making  contracts  of  employment,  by  preventing  the 
employer  from  making  it  a  condition  of  a  labor  contract  that 
the  employee  should  not  exercise  one  of  his  rights  as  an  Ameri- 
can citizen,  protected  also  by  the  Constitution, — ^that  is,  the 
right  to  be  a  member  of  a  voluntary  organization.    The  dissrat- 
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ing  opinion  says  (p.  40) : 

^The  penalty  imposed  is  not  for  the  discharge  but  for 
the  attempt  to  coerce  an  unwilling  employee  to  agree  to 
forego  the  exercise  of  the  legal  right  involved  as  a  condition 
of  employment  It  is  the  requirement  of  such  agreements 
which  the  State  declares  to  be  against  public  policy." 

Coppage  v.  Kansas,  236  U.  S.  1,  40. 

And  the  same  dissenting  opinion  goes  on  to  demonstrate  that 
the  statute  would  not  be  a  valid  police  r^ulation  if  it  were  not 
one  to  protect  the  constitutional  right  of  the  employee^  as  a 
citizen  under  our  Constitution^  to  be  a  member  of  a  voluntary 
association;  and  that  the  statute  would  not  be  valid  if  it  in- 
fringed the  constitutional  right  of  any  citizen,  whether  em- 
ployee or  employer.    These  are  the  words  (p.  40) : 

^^hile  this  court  should,  within  the  limitations  of  the 
constitutional  guaranty,  protect  the  free  right  of  contract, 
it  is  not  less  important  that  the  State  be  given  the  right  to 
exert  its  legislative  authority,  if  it  deems  best  to  do  so,  for 
the  protection  of  rights  which  inhere  in  the  privil^es  of 
the  citizen  of  every  free  country." 

Coppage  v.  Kansas,  236  U.  S.  1,  40. 

The  minimum  wage  statute  does  not  come  within  the  defini- 
tion, thus  Md  down  by  Mr.  Justice  Day,  of  the  proper  scope 
of  a  police  regulation  which  has  the  effect  to  limit  the  freedom 
of  contract.  The  minimum  wage  statute  is  for  the  purpose,  and 
has  precisely  the  effect,  and  only,  that  effect, — ^to  restrict  the 
constitutional  right  of  the  freedom  of  contract.  It  is  directed 
exactly  to  that  poiat,  and  the  restriction  operates  against  both 
the  employee  and  the  employer.  No  matter  what  its  recited 
purpose,  its  real  and  only  purpose  and  effect  is,  not  ^^the  pro- 
tection of  rights  which  inhere  in  the  privileges  of  the  citizen  of 
every  free  counrty,"  but  the  infringement  of  those  very  righta 
Of  course,  the  "privil^es"  referred  to  in  Justice  Day's  opinion 
refer  to  the  constitutional  privileges  of  a  citizen.  The  ^'protec- 
tion"  which  the  minimum  wage  statute  avowedly  attempts  is 
to  insure  to  certain  citizens,  so  long  as  they  are  employees  of 
some  employer,  an  income  which  will  meet  their  individual  and 
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natural  needa  Laying  aside  the  economic  objections  to  the 
minimum  wage,  we  may  admit  for  the  purpose  of  argument 
that  such  a  measure  would  be  for  that  sort  of  "protection"  of 
the  employee  calss,  or  in  this  case,  the  female  employee  clasa  But 
there  exist  no  constitutional  right  and  no  constitutional  "privi- 
lege" in  any  citizens  to  receive  from  anybody,  whether  employer 
or  not,  an  income  adequate  to  his  living  in  health,  comfort,  etc. 

Therefore,  the  "protection"  admitted  to  be  vouchsafed  by 
this  statute  is  not  one  which  warrants  legislation  infringing 
the  constitutional  liberty  of  contract  and  the  property  rights 
of  both  employee  and  employer. 

The  case  of  Smith  v.  Texas,  233  U.  B.  630,  also  supports  our 
contention.  There  was  considered  a  statute  limiting  the  class 
of  men  who  could  be  selected  as  conductors  of  trains,  including 
one  class  and  excluding  another  class;  members  of  both  of 
which  classes  might  be  equally  qualified.  The  statute  was 
declared  unconstitutional  as  infringing  the  liberty  of  contract 
and  depriving  citizens  of  their  rights  and  privileges  under  the 
Constitution.    This  court  said  (p.  636) : 

**Life,  liberty,  property  and  the  equal  protection  of  the 
law,  grouped  together  in  the  Constitution,  are  so  related 
that  the  deprivation  of  any  one  of  those  separate  and  in- 
dependent rights  may  lessen  or  extinguish  the  value  of  the 
other  three.  In  so  far  as  a  man  is  deprived  of  the  right  to 
labor  his  liberty  is  restricted,  his  capacity  to  earn  wages 
and  acquire  property  is  lessened,  and  he  is  denied  the  pro- 
tection which  the  law  affords  those  who  are  permitted  to 
work.  Liberty  means  more  than  freedom  from  servitude, 
and  the  constitutional  guarantee  is  an  assurance  that  the 
citizen  shall  be  protected  in  the  right  tb  use  his  powers  of 
mind  and  body  in  any  lawful  calling. 

"If  the  service  is  public  the  State  may  prescribe  qualifi- 
cations and  require  an  examination  to  test  the  fitness  of 
any  person  to  engage  in  or  remain  in  the  public  calling. 
Ew  parte  Lockwood,  154  U.  Sk  116 ;  Ha/icker  v.  New  York, 
170  U.  S.  189 ;  Watson  v.  Maryland,  218  U.  8. 173.  The  pri- 
vate employer  may  likewise  fix  standards  and  tests,  but, 
if  his  business  is  one  in  which  the  public  health  or  safety 
is  concerned,  the  State  may  legislate  so  as  to  exclude  from 
work  in  such  private  calling  those  whose  incompetence 
might  cause  injury  to  the  public.    But  as  the  public  inter- 
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est  iB  the  baMs  of  sach  l^islatioiiy  the  tests  and  pnAibitioii 
sboald  be  enacted  with  reference  to  that  object  and  so  as 
not  nndnly  to  ^interfere  with  private  bosinesSy  or  impose 
unnsual  and  unnecessary  restrictions  upon  lawfnl  occu- 
pations.' lAMCtan  V.  Steel,  152  U.  S.  133,  137." 
8mUh  V.  Texas,  233  U.  S.  630,  636. 

And  again  (p.  638) : 

^The  liberty  of  contract  is,  of  course,  not  unlimited ;  but 
there  is  no  reason  or  authority  for  the  propositicMi  that  con- 
ditions may  be  imposed  by  statute  which  will  admit  some 
who  are  competent  and  arbitrarily  exclude  others  who 
are  equally  competent  to  labor  on  terms  mutually  satis- 
factory to  employer  and  employee.  None  of  the  cases  sus- 
tains the  proposition  that,  under  the  power  to  secure  the 
public  safety,  a  privilege  class  can  be  created  and  be 
then  given  a  monopoly  of  the  right  to  work  in  a  special  or 
favored  position.  Such  a  statute  would  shut  the  door, 
without  a  hearing,  upon  many  persons  and  classes  of  per- 
sons who  were  competent  to  serve  and  would  deprive  them 
of  the  liberty  to  work  in  a  calling  they  were  qualified  to 
fill  with  safety  to  the  public  and  benefit  to  themselves.^' 

Smith  V.  Texas,  233  U.  8.  630,  638. 

And  again  (p.  641)  : 

^^So  that  the  case  distinctly  raises  the  question  as  to 
whethw  a  statute,  in  permitting  certain  competent  men 
to  serve,  can  lay  down  a  test  which  absolutely  prohibits 
other  competent  men  from  entering  the  same  private  em- 
ployment. It  would  seem  that  to  ask  the  question  is  to 
answer  it — ^and  the  answer  in  no  way  denies  the  right  ot 
the  State  to  require  examinations  to  test  the  fitness  and 
capacity  of  brakemen,  firemen,  engine^isi  and  conductors 
to  enter  upon  a  service  fraught  with  so  much  of  risk  to 
themselves  and  to  the  public.  But  all  men  are  entitled 
to  the  equal  protection  of  the  law  in  their  right  to  work 
for  the  support  of  themselves  and  families.  A  statute 
which  permits  the  brakeman  to  act — ^because  he  is  presump- 
tively competent — and  prohibits  the  employment  of  en- 
gineers and  all  others  who  can  affirmatively  prove  that  they 
are  likewise  competent,  is  not  confined  to  securing  the  pub- 
lic safety  but  denies  to  many  the  liberty  of  contract  grant- 
ed to  brakemen  and  operates  to  establish  rules  of  promo- 
tjoo.  in  a  private  employment" 

Smith  V.  Texas,  233  U.  S.  630,  641. 
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The  caee  of  German  Alliance  Ins.  Go.  v.  Kansas,  233  U.  S. 
389,  shows  the  limitations  of  statutory  r^^lation  of  prices  iu 
private  business.  A  Kansas  statute  had  regulated  the  rates  of 
fire  insuranca  This,  then,  was  a  price  regulation  as  applied 
to  a  certain  busLoess,  the  business  of  fire  insuranca  The  stat- 
ute was  sustained  by  this  court ^  hut  solely  on  the  ground  of  the 
peculiarity  of  the  fire  insuramee  business,  in  that  it  was  ^^af- 
fected  with  a  public  interest.^^  The  difference  between  the  ma- 
jority opinion  and  the  dissenting  opinion  in  that  case,  was 
merely  the  difference  in  the  view  of  the  fire  insurance  business, 
the  one  viewing  it  as  affected  with  a  public  interest  to  the  extent 
that  price  regulation  was  within  the  police  power,  and  the 
other  viewing  it  as  not  affected  with  a  public  interest  to  the 
extent  required  for  police  power  regulation ;  but  both  opinions 
sustain  the  contention  which  we  here  make  as  to  the  price  r^u- 
lation  affecting  any  and  all  occupations  in  which  women  are 
employed,  independently  of  any  consideration  of  whether  the 
business  r^ulated  is  or  is  not  "affected  with  a  public  interest/' 
The  court  says  (majority  opinion,  p.  406) : 

'^We  may  put  aside,  therefore,  all  merely  adventitious 
considerations  and  come  to  the  bare  and  essential  one, 
whether  a  contract  of  fire  insurance  is  private  and  as  such 
has  constitutional  immunity  from  regulation.  Or,  to  state 
it  differently  and  to  express  an  antithetical  proposition,  is 
the  business  of  insurance  so  far  affected  with  a  public  in- 
erest  as  to  justify  legislative  regulation  of  its  rates?  And 
we  mean  a  broad  and  definite  public  interest  In  some  de- 
gree the  public  interest  is  concerned  in  every  transaction 
between  men,  the  sum  of  the  transactions  constituting  the 
activities  of  life.  But  there  is  something  more  special  than 
this,  something  of  more  definite  consequence,  which  makes 
the  public  interest  that  justifies  r^ulatory  legislation." 

Oerman  Alliance  Ins.  Co.  v.  Kansas,  233  U.  S.  389, 

406. 

Then  the  opinion  considers  in  detail  the  various  businesses 
which  have  been  held  "affected  with  a  public  interest,"  and 
therefore  subject  to  price  regulation,  and  continues  (p.  411) : 
"The  cases  need  no  explanatory  or  fortifying  comment. 
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They  demaoBtrate  that  a  biudnesSy  bj  eircumstanees  and 
its  nature,  may  rise  fram  private  to  be  of  public  coacem 
and  be  subject,  in  consequence^  to  goyemmental  regulation. 
And  they  demonstrate,  to  apply  the  language  of  Judge  An- 
drews in  People  v.  Budd  (117  N.  Y.  1,  27),  that  the  at- 
tempts made  to  place  the  right  of  public  regulation  in  the 
cases  in  which  it  has  been  exerted,  and  of  which  we  have 
given  examples,  upon  the  ground  of  special  privilege  con- 
ferred by  the  public  on  those  affected  cannot  be  supported. 
^The  underlying  principle  is  that  business  of  certain  kinds 
holds  such  a  peculiar  relation  to  the  public  interests  that 
there  is  superinduced  upon  it  the  right  of  pubUc  regula- 
tion.' Is  the  business  of  insurance  within  the  principle? 
It  would  be  a  bold  thing  to  say  that  the  principle  is  fixed, 
inelastic,  in  the  precedents  of  the  past  and  cannot  be  ap- 
plied though  modem  economic  conations  may  make  neces- 
sary or  b€»Qeficial  its  applicati<m.  In  other  words,  to  say 
that  government  possessed  at  one  time  a  greater  power  to 
rec(^nize  the  public  interest  in  a  business  and  its 
regulation  to  promote  the  general  welfare  than  government 
possesses  today.  We  proceed  then  to  consider  whether  the 
business  of  insurance  is  within  the  principle." 

German  AlUanoe  Ins.  Go.  v.  Kansas,  233  U.  S.  389,  411. 

Then^  examining  the  relations  between  the  public  and  the  fire 
insurance  business  as  the  same  is  conducted  in  this  country, 
the  court  holds  that  there  are  many  reasons  why  that  business 
is  affected  with  a  general  public  interest.  And  the  court  ex- 
pressly confines  its  decision,  sustaining  price  regulation  bb 
an  exercise  of  the  police  power,  to  ^^the  htisiness  of  inswranoe, 
it  having  become  clothed  with  a  public  interest,  and  therefore, 
subject  to  be  controlled  by  the  public  for  the  common  good"  (p. 
15). 

The  dissenting  opinion  in  the  German  Alliance  case  opposed 
the  view  of  the  majority  opinion  that  the  business  of  fire  in- 
surance was  affected  with  a  public  interest  to  the  extent  of  al- 
lowing price  r^ulation  under  the  police  power.  This  opened 
up  the  discussion  of  the  constitutionality  of  price  r^ulation  in 
private  business,  not  affected  with  a  public  interest  This 
brings  the  discussion  in  the  dissenting  opinion  to  the  very  point 
in  issue  in  these  minimum  wage  statvies;  and  we  assume  that 
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as  applied  to  private  oocupations  not  affected  with  a  public  in- 
terest the  reasoning  of  the  dissenting  opinion  wonld  be  heartily 
concurred  in  by  those  justices  who  join  in  the  majority  opinion. 
Therefore,  we  urge  the  discussion  upon  that  i>oint  as  direct  au- 
thority of  this  court  in  favor  of  the  point  we  here  make  as  to 
the  statutory  minimum  wage. 

The  following  is  from  the  dissenting  opinion  (p.  418)  : 

^The  case  does  not  deal  with,  a  statute  affecting  the 
safety  or  morals  of  the  public.  It  presents  no  question  of 
monopoly  in  a  prime  necessity  of  life,  but  relates  solely  to 
the  power  of  the  State  to  fix  the  price  of  a  strictly  i>ersonal 
contract  ♦  ♦  ♦  The  fixing  of  the  price  for  the  use  of 
private  property  is  as  much  a  taking  as  though  the  fee  it- 
self had  been  condemned  for  a  lump  sum — ^that  taking, 
whether  by  fixing  rates  for  the  use  or  by  paying  a 
lump  sum  for  the  fee,  has  always  heretofore  been  thought 
to  be  permissible  only  when  it  was  for  a  public  use.'* 

Oerman  AllioAice  Ins.  Co.  v.  Kansas,  233  U.  S.  389, 

418,  419. 

And  (pp.  420-422)  : 

^^So  that  if  the  price  of  a  private  and  personal  contract 
of  indemnity  dan  be  regulated — ^if  the  jwice  ,of  a 
chose  in  action  can  be  fixed, — ^then  the  price  of  every- 
thing within  the  circle  of  business  transactions  can  be 
regulated*  (Considering,  therefore,  the  nature  of  the  sub- 
ject treated  and  the  reasoning  on  which  the  court's  opinion 
is  based,  it  is  evident  that  the  decision  is  not  a  mere  enter- 
ing wedge,  but  reaches  the  end  from  the  b^inning  and  an- 
nounces a  principle  which  points  inevitably  to  the  conclu- 
sion that  the  price  of  every  article  sold  and  the  price  of 
every  service  offered  can  be  r^ulated  by  statute.     ♦     ♦     ♦ 

"Acts  were  passed  by  Parliament  fixing  the  price  of 
many  commodities  that  were  convenient  or  useful.  These 
laws  did  not  stop  at  fixing  the  price  of  property,  but,  like 
the  present  act  they  fixed  the  price  of  private  contracts, 
and,  by  statute  prescribed  the  rate  of  wages,  and  made  it 
unlawful  for  the  employe  to  recewe  or  for  the  employer  to 
give  more  than  the  wage  fixed  hy  law.  It  is  needless  to 
say  thai  these  la/ws  were  felt  to  he  an  infringement  upon 
the  rights  of  men;  that  they  were  bitterly  resisted  hy 
huyer  and  seller,  hy  employer  and  employe,  and  were  a 
source  of  perpetual  irritation  often  leading  to  violence. 
But  the  fact  that  the  English  Parliament  had  the  arbitrary 
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poiver  to  pass  9uch  statutes  made  them  vaUd  in  lano,  though 
the]/  were  in.  violation  of  the  inherent  rights  of  individuals. 
In  time,  the  great  injustice  in.  this,  waa  so  far  reoognized 
that  these  laws,  fixing  the  price  of  strictlj  private  con- 
tracts, seem  to  have  been  repealed,  and  Lord  EUenhoron^ 
while  enforcing,  as  proper,  a  rate  for  public  wharfs,  wha 
able  to  say,  in  Alhmtt  v.  IngUs^  12  Eaat,  527,538,  ^that  the 
general  principle  is  favored  both  in  law  and  justice,  that 
every  man  may  fix  what  price  he  pleases  for  his  own  prop- 
erty or  the  use  of  it'  But  what  was  a  favor  in  England, 
that  might  at  any  time  be  withdrawn,  wa£i  in  this  country 
made  a  constitutionjal  right  that  could  not  be  withdrawn. 
For  although  the  practice  of  fixing  prices  may  have  pre- 
vailed in  some  of  the  Colonies  'up  to  the  time  of  indepen- 
dence,' yet,  as  Judge  Cooley  says,  since  independence  ^it  has 
been  com/monly  supposed  that  a  general  power  in  the  State 
to  regulate  prices  vxis  inconsistent  with  constitutional  lib- 
erty/ Cooley's  Const.  Law  (7th  ed)  807;  Stickney's  State 
Control  of  Trade,  p.  3  and  the  abstract  of  English  price- 
fixing  statutes,  p.  9  et  seq.  That  common  supposition  is 
rightly  founded  on  the  fact  that  the  Constitution  recogni- 
zes the  liberty  to  contract  and  right  of  private  property. 
They  include  not  only  the  right  to  make  contracts  with 
which  to  acquire  property,  but  the  right  to  fix  the  price  of 
its  use  while  it  is  held,  and  the  further  right  to  fix  the 
price  if  it  is  to  be  sold.  To  deprive  any  person  of  either  is 
to  take  property,  since  there  can  be  no  liberty  of  contract 
and  true  private  ownership  if  the  price  of  its  use  or  its  sale 
is  fixed  by  law.  That  right  is  an  attribute  of  ownership. 
State  Taa  Case,  15  Wall.  232,278,  top." 

German  Alliance  Ins,  Co.  v.  Kansas,  233  U.  S.  389, 

420-422. 

"For  great  and  pervasive  as  is  the  power  to  regulate, 
it  cannot  override  the  constitutional  principle  that  pri- 
vate property  cannot  be  taken  for  private  purposes.  Mis- 
souri Pacific  V.  Nebraska,  164  U.  S.  403.  That  limitation 
on  the  poiver  of  govermnent  over  the  individual  amd  his 
property  cannot  be  a/ooided  by  calling  an  unlawful  tak- 
ing a  rea^sondble  regulation.  Indeed,  the  protection  of 
property  is  an  incident  of  the  more  fundamental  and  im- 
portwnt  right  of  liberty  guaranteed  by  the  Constitution  and 
which  entitled  the  citizen  freely  to  engage  in  any  honest 
calling  and  to  mAike  contracts  as  buyer  or  seller,  as  em- 
ployer or  employee  in  order  to  support  himself  and  family.^* 

Gennan  Alliance  Ins.  Co.  v.  Kansas,  233  U.  S.  389, 
424. 
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And  referring  to  the  Miw/i%  Case  (94  U.  S.  113)  r^ulating 
the  price  charged  for  storage  of  grain  in  elevators^  the  dissent- 
ing opinion  says  (p.  425) : 

**The  reasoning  of  the  court  clearly  shows  that  in  order 
to  regulate  rates,  two  things  must  concur — (1)  the  busi- 
ness must  be  affected  with  a  public  interest;  and  (2)  the 
property  employed  in  such  business  must  be  devoted  to  a 
INiblic  use.     ♦     ♦     ♦ 

^^Not  only  does  the  Muimi  Case  show  that  the  right  to 
fix  prices  depends  on  the  concurrence  of  public  interest 
and  the  employment  of  property  devoted  to  a  public  use, 
but  with  the  exception  of  the  Louimma  Bread  Case,  12 
La.  Ann.  432,  it  is  believed  that  every  American  rate-statute 
since  the  requirement  that  property  should  not  be  taken 
without  due  process  of  law,  related  to  a  business  which  was 
public  in  its  character  and  employed  visible  and  tangible 
property  which  had  been  devoted  to  a  public  use." 

OermoAfi  Alliance  Ins.  Co.  v.  Kansas^  233  U.  S.  389, 

425. 

And  again  (p.  427) : 

'^But  it  is  said  that  business  is  the  fundamental  thing 
and  the  proi>erty  but  an  instrument,  and  that  there  is  no 
basis  for  the  distinction  between  a  public  interest  and  a 
public  use.  But  there  is  a  distinction  between  a  public  in- 
terest— ^justifying  regulation — and  a  public  use — ^justify- 
ing price-fixing.  Public  interest  and  public  use  are  not 
fifynonymoua' " 

German  Alliance  Ins.  Co.  v,  Kansas,  233  U.  S.  389,  427. 

And  again  (p.  430) : 

"In  view  of  the  amount  of  property  employed  and  the 
aggregate  number  of  persons  engaged  in  agriculture  and 
the  public's  absolute  dependence  upon  that  pursuit,  it 
would  follow  that,  farming  being  affected  with  a  broad  and 
definite  public  interest,  the  price  of  wheat  and  com ;  cot- 
ton and  wools;  beef,  pork,  mutton  and  poultry,  fruit  and 
vegetables,  could  be  fixed.  Or  if  we  take  the  aggr^ate  of 
those  who  labor  and  consider  the  public's  absolute  dei)en- 
dence  ui)on  labor,  it  would  inevitably  follow  that  it,  too, 
was  affected  with  a  broad  and  definite  public  interest  and 
that  wages  in  the  United  States  of  America  in  this  Twen- 
tieth Century  could  be  fixed  by  law,  just  as  in  England  be- 
tween the  14th  and  18th  centuries.    And  inasmuch  as  the 
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prices  of  agricaltural  products  are  dependent  on  the  price 
of  land  and  lalxMr,  and  as  the  price  of  labor  is  closely  re- 
lated to  the  cost  of  rent  and  food  and  clothes  and  the  ccHa- 
forts  of  lif e^  there  wonld  be  the  power  to  take  the  farther 
step  and  regulate  the  cost  of  eFerything  which  enters  into 
the  cost  of  living." 

German  AUianoe  Ins.  Co.  v.  Kansas,  233  U.  S.  389, 430. 

And  referring  to  the  liberty  of  contract  in  private  busineas 

belonging  to  the  employer  and  to  the  employee  it  was  said  (pp. 

431,  432)  : 

^'By  virtue  of  the  liberty  which  is  guaranteed  by  the 
Constitution,  he  also  has  the  right  to  name  the  wage  for 
his  labor.  ♦  ♦  ♦  OuUlotte  v.  New  Orleans,  12  La. 
Ann.  432,  is  the  only  American  case  found  which  sustains 
the  right  to  fix  prices  for  other  than  a  commodity  or  ser^ 
vice  furnished  by  a  public  utility  company  of  the  kind  al- 
ready pointed  out.  In  that  case  the  court  said  that  the 
city  could  fix  the  price  of  bread  and  that  if  the  baker 
did  not  desire  to  do  business  within  the  limits  of  such  city 
he  could  go  elsewhere.  That  reasoning  would  support  any 
statute,  for  every  citizen  at  least  has  the  right  to  go  out  of 
businesa  But  it  has  been  repeatedly  held  by  this  court 
that  such  an  answer  cannot  sustain  an  invalid  statute,  the 
Ck>nstitution  being  intended  to  secure  the  citizen  against 
being  driven  out  of  business  by  an  unconstitutional  statute 
or  regulation.'^ 

Oerman  Alliance  Ins.  Co.  v.  Kansas,  233  U.  S.  389, 

431,  432. 

Thus  both  the  majority  and  minorily  opinions  in  the  Oerman 
Alliance  Case  support  the  contention  which  we  make  here,  to- 
wit:  That  in  a  private  occupation  the  price  of  labor  cannot 
be  fixed  by  statute. 

The  case  of  Miller  v.  Wilson,  236  U.  S.  373,  and  Bosley  v. 
MoLanghUn,  236  U.  S.  385,  are  sometimes  cited  in  support  ot 
the  contention  that  minimum  wage  statutes  applicable  to 
women  should  be  sustained  as  a  protection  to  wom^i  as  a  class^ 
differing  from  men  in  their  physical  make-up  and  ability  to 
sustain  burdens,  and  in  their  peculiarly  feminine  functions. 
An  analysis  of  these  cases,  as  well  as  of  the  cases  of  MuUer  v. 
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Oregon,  208  <U.  S.  412,  Biley  v.  Massiwhuaetts,  232  U.  S. 
671,  and  Hau>ley  v.  Walker,  232  U.  S.  718,  showB  that,  even  as 
applied  to  a  regulation  of  hours,  the  regulation  was  sustained 
on  the  ground  that  the  particular  occupations  in  question  in- 
volved or  might  involve  peculiar  dangers  to  women  working 
longer  than  the  limited  hours  fixed  by  statute.  We 
claim  that  those  cases  were  simply  an  application  of  the  prin- 
ciples laid  down  in  Holder  v.  Hardy,  169  U.  S.  366,  that  statu- 
tory restriction  of  working  hours,  as  applied  to  an  occupation 
where  more  hours  were  hazardous  to  the  employee,  was  sus^ 
tainable,  as  an  exercise  of  the  police  power  protecting  em- 
ployees against  the  hazards  of  a  peculiarly  hazardous  employ- 
ment. 

However,  taking  the  broadest  view  of  these  cases  where  the 
working  hours  of  women  were  restricted,  and  assuming  that 
the  restriction  was  sustained,  not  from  the  peculiar  hazards  to 
the  employment  as  such,  but  because  of  the  peculiar  hazards  of 
longer  hours,  irrespective  of  the  employment,  to  femaiea, — ^yet 
they  do  not  sustain  a  statutory  minimum  wage  as  to  women. 
The  hazard  or  need  protected  against  by  the  minimum  wage 
statute  is  a  natural  need.  It  is  an  individual  need.  It  is  not 
peculiar  to  women,  but  is  a  need  or  hazard  attached  to  every 
person  male  or  female,  from  the  time  of  his  birth  to  the  time  of 
his  death.  The  need  of  a  "living  wage"  is,  therefore,  not  a 
need  which  makes  legislation  as  to  wages  sustainable  in  favor 
of  women  as  such. 

The  case  of  Bail  &  Bwer  Coal  Go.  v.  Industriai  Gommission 
of  Ohio,  236  U.  S.  338,  has  been  cited  against  our  contention 
here.  In  that  case  an  Ohio  statute  was  sustained  which  pre- 
scribed a  method  of  measuring  coal,  where  the  amount  of  the 
coal  taken  out  of  the  mines  by  the  employee  was,  by  terms  of 
his  employment^  to  be  the  basis  of  his  wage,  the  statute  pro- 
viding that  the  payment  in  such  cases  should  be  on  the  basis 
of  the  weight  of  the  coal  before  screening  instead  of  after 
screening.    The  statute  could  not  affect  then  existing  contracts ; 
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it  simply  compelled  tiie  wa^e  whicli  ahoold  be  agreed  up<Mi  by 
the  employer  and  the  employee  to  be  based  (if  it  was  to  be 
based  on  coal  imght  taken  out)  <m  the  weight  of  the  coal  be- 
fore screeiiing  instead  of  the  weight  of  the  coal  after  screen- 
ing. Moreover,  the  statute  was  sustained  as  coming  within 
the  express  provisions  of  the  Ohio  State  Constitution  provid- 
ing that  ^^laws  may  be  passed  to  provide  for  the  r^ulation  of 
methods  of  mining,  w^ghing,  measuring  and  marketing  coal, 
oil,  gas^  and  other  minerala" 

We  next  call  attention  to  certain  State  cases  directly  in- 
volving the  question  of  the  validity  of  statutes  regulatjjig 
wages. 

In  every  case  where  the  principle  of  the  minimum  wage 
in  private  employment  has  been  discussedy  it  has,  with  the  ex- 
ception of  these  Or^on  cases,  been  repudiated  as  unconstitu- 
tional and  not  within  the  police  power  of  the  State. 


CASBS  DISCUSSING    A    LB6ISLATIVE   MINIMUM  WAGB  FOB  PRIVATE 

EMPLOYMENT 

Having  shown  that  the  authorities  cited  in  support  of  a  legis- 
lative minimum  wage  do  not  furnish  any  such  support,  but 
rather  the  contrary,  we  next  cite  authorities  expressly  passing 
upon  the  minimum  wage  question. 


MvMfUdSOfta 

In  1913  the  Minnesota  legislature  passed  a  minimum  wage 
statute  in  all  its  essential  features  like  the  Oregon  statute  here 
in  questicm.  On  November  23,  1914,  the  question  of  the  con- 
stitutionality of  this  statute  came  before  the  District  C5ourt  of 
Ramsey  County,  Minnesota,  and  the  statute  was  declared  in- 
valid as  repugnant  to  the  constitutional  provision  safeguarding 
the  liberty  of  contract  and  the  right  uf  private  property  and 
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equal  protection  of  the  laws  under  the  XlVth  Amendment.  The 
appeal  in  this  case  is  now  awaiting  decision  in  the  Minnesota 
State  Supreme  Courts  subject  to  the  decision  of  this  court  in 
the  case  at  bar. 

The  Minnesota  Statute  (Chapter  547^  Qen«  Laws  1913),  in 
all  its  essential  features  and  particularlj  those  held  by  the  Min- 
nesota court  to  be  repugnant  to  the  Federal  Constitution,  is 
similar  to  the  Oregon  Statuta  It  establishes  the  ^'Minimum 
Wage  Commission/'  composed  of  the  State  Commissioner  of 
Labor  with  two  others  api>ointed  by  the  Governor  ( Section  1 ) . 
That  Commission  may  investigate  the  ^^wages  paid  to  women 
and  minors  in  any  occupation  in  the  State"  (Section.  2).  Em- 
ployers must  keep  a  raster  of  names,  addresses  and  wages 
paid.  ( Section  3 ) .  Commission  may  hold  public  hearings  at 
which  aU  interested  persons  may  appear  and  testify.  (Sec- 
tion 4 ) .  If  the  Commission  forms  the  opinion  that  one-sixth 
or  more  of  the  women  or  minors  employed  therein  are  receiving 
less  than  ^living  w^ages"  the  Commission  may  establish  mini- 
mum rates  of  wages  for  said  occupation  (Section  5).  It  may 
determine  such  wages,  for  women  and  minors  of  ordinary  abil- 
ity and  also  tor  learners  and  apprentices,  and  issue  its  order, 
effective  as  to  said  occupation  throughout  the  State,  or  within 
any  area  of  the  State  if  differences  in  cost  of  living  warrant 
such  restriction;  which  order  shall  be  mailed  to  employers  af- 
fected, posted  by  such  employers  and  filed  with  the  Commis- 
sioner of  Labor  ( Section  6) . 

The  Commission  may  establish  and  api>oint  as  to  any  occupa- 
tion an  Advisory  Board  of  thirty  persons,  one-third  represent- 
ing employers,  one-third  employees  and  one-third  disinterested 
( Section  7 ) .  Such  Advisory  Board  may  investigate  and  recom- 
mend to  the  Commission  its  estimates  of  the  minimum  wages 
sufficient  for  "living  wages'^  in  any  occupation  (Section  8) ; 
which  estimates  may  be  adopted  by  the  Commission  and  made 
effective  by  its  final  order  (Section  9).  The  Commission  may 
change  old  rates  and  order  new  minimum  rates  (Section  10). 
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Special  liceoBes  aUowing  employees  to  work  at  a  lees  wage 
thaa  the  minimum  ordered  in  any  occupation,  and  under  a 
special  wage  ordered  as  to  such  persons  excepted,  may  be  is- 
sued by  the  Commission,  but  such  licenses  shall  not  extend  to 
more  than  one-tenth  of  the  whole  number  of  workers  in  any 
establishment  (Section  11). 

Every  employer  in  any  occupation  is  prohibited  from  employ- 
ing any  worker  at  less  than  the  living  or  minimum  wage  so 
fixed.  (Section  12.)  Discrimination  against  employees  testi- 
fying prohibited  (Section  13).  A  worker  receiving  less  than 
the  minimum  wage  ordered  by  Commission  may  recover  the 
difference  with  costs  and  attorney's  fees,  notwithstanding  any 
agreement  to  work  for  a  lesser  wage  ( Section  14) .  Secti<»ia  15 
to  18  require  Commission  to  enforce  orders  and  make  re- 
ports and  provide  for  financing  the  Commission. 

Any  employer  violating  any  of  the  provisions  of  the  Act  is 
punishable  by  fine  or  by  imprisonment  (Section  19).  '^Living 
wage''  or  ^^minimum  wage"  defined  as  '^wages  sufficient  to  main- 
tain the  worker  in  health  and  supply  him  with  the  necessary 
comforts  and  conditions  of  reasonable  life."  ^^Woman"  means 
a  female  of  ^ghteen  years  or  over.  ^^Minor"  means  a  male  "per- 
son  under  twenty-one  years  or  a  female  person  under  eighteen 
years.  '^Learner"  and  ^'apprentice"  mean  either  a  woman  or 
minor.  ^^Occupatiofn"  means  any  business,  industry,  trade  or 
branch  of  a  trade  in  which  women  or  minors  are  employed  ( Sec- 
tion 20). 

Under  this  Act  the  Minnesota  Conmiission  ordered  and  pro- 
mulgated certain  minimum  wages  (detailed  in  the  decision  be- 
low) effective  November  23rd,  1914.  Two  employers  brought 
suits  in  the  district  court  of  Ramsey  county  for  an  injunction 
prohibiting  the  State  Auditor  from  supplying  funds  for  the 
Commission,  and  against  the  Commission  itself  from  attempt- 
ing to  enforce  the  order  in  question,  on  the  ground  that  the 
Statute  was  repugnant  to  the  XlVth  Amendment  of  the  Federal 
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Constitution;  and  pending  final  determination,  asked  for  tem- 
porary injunction.  Such  injunction  was  granted  by  decision 
filed  November  23rd,  1914.    Judge  P.  M.  Catlin  presided. 

The  decision  of  the  court,  filed  by  Judge  Catlin,  is  as  fol- 
lows: 

"This  action  (A.  M.  Ramer  Compwny  v.  Eliza  P.  Evtms, 
et  al.)  and  the  case  of  Williams  v.  EUza  P.  Evans,  et  al, 
which  was  submitted  to  the  court  at  the  same  time  and 
upon  the  same  arguments,  were  both  commenced  in  this 
court,  as  a  necessary  preliminary  step  in  established  court 
procedure,  to  obtain  a  conclusive  determination,  by  an  ap- 
pellate court,  of  the  serious  question,  whether  Chapter  547 
of  the  General  Laws  of  Minnesota  approved  April  26, 1913, 
entitled  "an  Act  to  establish  a  Minimum  Wage  Commission 
and  to  provide  for  the  determination  and  establishment  of 
minimum  wages  for  women  and  minors"  is  a  legitimate 
exercise  of  legislative  power  or  transcends  the  fixed  limi- 
tations of  our  fundamental  law. 

"After  oi^anizing  pursuant  to  the  provisions  of  this  Act, 
a  'Commission'  composed  of  the  defendants,  did  on  Octo- 
ber 23rd,  1914,  promulgate  two,  so-called,  orders  to  be- 
come eflfective  November  23rd,  1914,  one  of  which  puri)orts 
to  fix  a  minimum  wage  of  |8.50  for  women  and  minors  ^of 
ordinary  ability  (exclusive  of  learners  and  apprentices)' 
engaged  *in  any  mercantile,  office,  waitress  or  hair-dress- 
ing occupations'  in  cities  of  the  second,  third  and  fourth 
class,  and  the  other  purports  to  fix  a  minimum  wage  of 
{8.25  for  women  and  minors  'of  ordinary  ability  (exclu- 
sive of  learners  and  apprentices)'  engaged  'in  any  manu- 
facturing, mechanical,  telephone,  telegraph,  laundry,  dye- 
ing, dry-cleaning,  lunch-room,  restaurant  or  hotel  occupa- 
tion' in  cities  of  the  second,  third  and  fourth  class. 

"The  Act  and  the  orders  issued  thereunder  created  a 
radical  and  far-reaching  innovation  in  this  state.  Mani- 
festly it  will  be  necessary  for  employers  of  women,  and  mi- 
nors in  all  the  enumerated  occupations,  to  re-adjust  their 
business  arrangements  to  an  untried  standard.  Manifestly 
many  women  and  minors,  incapable  of  earning  'the  mini- 
mum wage'  must  lose  their  employment. 

"It  would  seem,  therefore,  that  common  fairness  and 
public  interests  should  require  a  court  of  equity  to  main- 
tain the  statiis  quo  until  the  ultimate  determination  of 
the  constitutional  questions  involved,  especially  when  this 
Act  itself  (Section  14)  protects  the  workers  from  loss^ 
while  on  the  other  hand  employers  suflFer  inconvenience 
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aad  injury  by  enfof^cement  of  the  statute.  Moreover,  the 
act  involved  ifl  drawn  along  the  general  lines  of  an  Or^on 
Statute  from  which  same  of  its  provisions  are  taken  ipsi9- 
Hmis  verbis  although  the  Oregon  Act  includes  ^ininimuni 
hours  and  standard  conditions  ol  labor'  as  well  as  ^mini- 
mum wagea'  The  validity  of  that  Act  is  to  be  determined 
by  the  United  States  Supreme  Court  in  a  case  there  pend- 
ing and  to  be  submitted  December  7th  next,  and  the  deci- 
sion therein  will  doubtless  dispose  of  all  the  main  ques- 
tions involving  the  Minnesota  Statute.  With  this  decieion 
in  prospect,  plaintifTs  counsel  suggested  at  the  hearing 
hereof  that  defeudants  stipulate  for  a  suspension  of  the 
Commission's  so<^led  orders  until  the  validity  of  the 
act  is  settled — ^allowing  the  commission  otherwise  to  pro- 
ceed with  its  work.  However,  the  defendants  refused  to 
consent  thereto. 

^^All  the  facts  and  conditions  cited  in  the  foregoing  are, 
however,  insufficient  alone  to  warrant  a  court  of  equity  in 
granting  an  injunction  in  this  case,  but  they  are  not  to  be 
wholly  ignored  by  the  court  in  reaching  its  conclusions 
and  have  not  been. 

^^Inasmuch  as  the  decision  of  this  court  is  as  indicated,  a 
mere  step  towards  the  determination  of  the  case  by  a 
higher  court,  it  will  serve  no  useful  purpose  to  here  review 
or  analyze  the  decision^  cited  by  counsel  as  bearing  up<ML 
the  constitutional  questions  involved,  nor  to  indicate  this 
court's  lines  of  reasoning  nor  to  argue  conclusicms  there- 
from. Suffice  it  here  to  say  that  this  court  is  of  the  opinion 
that  Chapter  547  of  the  General  Laws  of  1913  is  uncon- 
stitutional because: 

"First :  It  dd^ates  l^slative  power  to  an  appointive 
commission  and  places  in  that  connmission  a  discretion  bb 
to  whether  there  shall  be  a  minimum  wage  or  not ;  leaves  it 
for  the  commission,  as  purely  discretionary,  to  determine 
what  (if  any)  such  wage  shall  be  and  wh^n,  where  and 
under  what  circumstances  it  shall  become  effective,  and 
under  what  circumstances  and  when  a  wage  once  fixed 
by  it  can  be  changed  or  repealed  merely  by  virtue  of  its 
own  orders ;  and  further,  it  makes  the  Commission  a  sort 
of  independent  sujiervisor  or  pater  famiUcLs  of  the  womcm 
workers  and  their  employers  such  as  the  State  cannot 
lawfully  become  until  the  form  of  our  government  has  been 
entirely  changed. 

"Naturally  resulting  from  this  delegaticm  of  such  leg- 
islative discretion  the  orders  issued  as  aforesaid  by  the 
Commission  are  indefinite,  imequal  in  application  and  not 
uniform  in  operation  (assuming  for  the  illustration  that 
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in  any  given  locality,  the  cost  of  supplying  'the  necessary 
comforts  and  conditions  of  reasonable  life'  is  exactly  the 
same  for  a  telephone  girl  as  for  an  office  girl  whose  'living 
wage'  is  made  greater). 

''Second :  The  statute  necessarily  abridges  the  right  of 
individuals  to  make  contracts,  interferes  with  the  right  of 
both  employee  and  employer  to  contract  for  the  labor  to  be 
furnished  one  by  the  other;  and  it  therefore  violates  the 
provisions  of  the  14th  Amendment  of  the  Federal  Con- 
stitution and  is  invalid  unless  it  be  a  Intimate  exercise 
of  the  police  power  of  the  State.  But  there  is  no  reason- 
able foundation  for  holding  this  act  to  be  necessary  or  ap- 
propriate to  protect  the  saiety,  health  or  morals  of  work- 
ing women  nor  is  it  reasonably  calculated  to  promote  the 
general  welfare  of  the  public  in  the  manner  claimed  by  its 
advocates.  On  the  contrary,  it  is  quite  as  likely  in  actual 
results  to  increase  both  distress  and  immorality  if  morals 
are  dependent  on  wages.  Hence,  it  is  not  a  valid  police 
r^ulation  and  therefore  the  temporary  injunction  is 
granted. — Catlin,  J." 

A,  M,  Ramer  Go.  v.  Eliza  P.  Evans,  et  al.,  and  WU- 
liams  V,  Eliza  P.  Eva/ns,  et  al.,  District  Court,  Ram- 
sey County,  Minnesota,  filed  Nov.  23,  1914. 


Wisconsin 

In  a  recent  case  decided  by  the  Supreme  Court  of  Wisconsin, 
State  V.  Lange  Gatimng  Co.,  157  N.  W.  (Wis.)  777,  781  (den 
cided  May  2,  1916),  similar  questions  were  involved.  The 
State  Industrial  Commission,  acting  under  authority  of  the 
labor  statute,  had  issued  orders  (1)  that  in  pea^canning  fac- 
tories women  employees  may  be  employed  not  to  exceed  10  hours 
each  day,  and  (2)  that  during  the  rush  season,  women  en- 
gaged in  the  process  of  canning  only,  may  be  employed  not  to 
exceed  12  hours  each  day,  if  they  be  paid  time  and  a  half  for 
all  time  worked  over  10  hours  a  day. 

The  effect  of  the  second  part  of  the  order  was  obviously  a 
wage  provision  which  was  attempted  to  be  sustained  under 
the  general  object  of  the  statute,  which  was  "to  protect  the  life, 
health,  safety  and  welfare  of  any  female."    As  to  this  part  of 
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the  order  the  questioa  was  in  what  way  this  wage  regalataon 

could  be  justified  as  a  protection  of  the  '^ife,  health,  safety  or 

welfare  of  females^"  and  on  this  point  the  Wisconsin  Supreme 

CJourt  said  (p.  781) : 

^^ Attention  is  called  to  Order  No.  2.  Are  the  provisions 
of  this  order  in  the  interest  of  women  employees  or  in  the 
interest  of  their  employers?  Does  the  amount  of  ^cages 
a  ivomtm  recei4)es  for  doing  certmn  bpt^cified  work  deter- 
mine  whether  or  not  the  work  is  detrimental  to  tier  health? 
Is  it  in  the  interest  of  the  public  to  permit  women  to  work 
under  unhealthful  conditions  for  high  wages?  The  power 
granted  by  the  statute  to  issue  general  orders  *to  protect 
the  life,  health,  safety  and  welfare  of  any  female*  is  here 
exercised  to  prolong  the  hours  during  which  a  female  may 
be  required  to  work  and  in  the  interest  of  her  employer, 
and  not  in  her  interest  Then,  too,  what  would  a  special 
order  *to  protect  the  life,  health,  safety  and  welfare  of  any 
female'  be?  Is  it  supposed  that  the  commission  lAoold 
determine  what  hours  a  particular  female  should  be  al- 
lowed to  work  for  a  designated  employer  at  a  desig- 
nated task?  This  is  a  thing  the  Legislature  itself  could 
not  djoP 

State  V,  Lange  Canning  Co.,  157  N.  W.  (Wis.)  777, 

781. 

The  Wisconsin  court  declared  the  statute  unconstitutional 
as  unduly  delegating  legislative  powers  to  a  commission  to  de- 
termine what  occupations  were,  and  what  were  not,  prejudicial 
to  the  health  and  welfare  of  women,  and  the  particular  ground 
for  declaring  the  statute  invalid  was  this  objection  that  it 
delegated  l^slative  power. 

Later,  without,  however,  retracting  its  decision  as  to  the 

wage  features,  the  court  on  rehe^ng  modified  this  original 

decision,  and  held  that  it  was  competent  for  the  l^;islature 

to  empower  the  Commission 

^^upon  investigation  to  determine  as  a  fact  what  class  or 
classes  of  employment  are  dangerous  or  prejudicial  to  the 
life,  health,  safety  or  welfare  of  females  and  to  determine 
as  a  fact  how  long  females  may  be  engaged  in  the  several 
classes  of  employment  reasonably  without  danger  or  pre- 
judice to  the  life,  health,  safety  or  welfare  of  such  females 
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and  to  establish  by  general  orders  bucIl  claasiflcatioii  and 
the  time  which  females  may  labor  thereon,  so  found/' 
State  V.  Ltmge  Caivndng  Co.,  (Opiman  on  rehearing 
filed  Nov.  14,1916). 

In  other  words  the  statute  was  sustained  as  to  r^ulation 
of  hours,  and  as  to  any  orders  that  the  Commission  might  make 
reasonably  regulating  hours,  but  the  power  to  fix  wages,  even 
to  the  extent  of  determining  what  excess  hours  should  be  paid 
time  and  a  half,  was  held  not  a  proper  r^ulation. 

State  V.  Lange  Ca/nning  Co.,  157  N.  W.  (Wis.)  777,  and 
Opinion  on  rehearing  filed  November  14,  1916. 


India^na 

The  L^slature  of  Indiana  passed  an  act  prohibiting  under 
penalty  any  employer  engaged  upon  public  work  of  the  state, 
counties^  cities  or  towns  from  paying  for  any  unskilled  labor 
less  than  twenty  cents  an  hour.  The  Supreme  Court  of  Indiana, 
held  the  act  unconstitutional  as  infringing  the  liberty  of  the 
citizen,  as  class  legislation,  and  as  having  the  effect  to  de- 
prive the  employer  of  his  liberty  and  property  without  due 
process  of  law,  and  as  denying  to  him  the  equal  protection  of  the 
law&  The  question  in  this  case  was  different  from  that  de- 
cided in  the  case  of  Atkin  v.  Kaaisas,  191  U.  S.  207.  There  the 
only  question  was  the  right  to  l^slate  a^  to  hours  of  employees 
engaged  in  puhUo  toork,  irrespective  of  the  hazards  of  the  work. 
This,  as  we  have  seen,  was  decided  on  grounds  independent  of 
any  question  of  i)olice  power,  but  was  based  solely  on  the  power 
of  the  State  to  l^slate  as  to  the  terms  and  conditions  under 
which  work  for  itself, — ^that  is^  public  work — should  be  done. 
The  Washington  Supreme  Court,  in  the  case  of  Malette  v.  Spo- 
kane, 71  Wash.  205,  decided  December  81,  1913,  as  we  have 
seen,  extended  that  rule  to  a  minimum  wage  for  laborers  em- 
ployed in  public  work.    The  Indiana  Supreme  Court,  however. 
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refused  to  extend  the  applicatioii  of  the  rule  in  Atkin  v.  Kanr 
SOS  to  a  compulsory  minimum  wage  in  public  work.  It  will 
be  for  the  Suprane  Court  of  the  United  States  to  say  which  of 
these  two  state  courts  has  been  right  in  regard  to  these  de- 
eisiona  The  question  of  the  minimum  wage  even  in  public 
work  has  not  yet  been  decided  by  the  Federal  Supreme  Court 
It  is  certain  that  if  that  court  should  sustain  the  Washington 
decision,  or  reverse  the  Indiana  decision,  it  will  be  on  the 
ground  that,  because  the  employment  inyolyed  is  public  woiic, 
there  is  no  question  involved  as  to  police  power,  and  this  for  the 
same  reasons  as  stated  in  the  case  of  Atkin  v.  Kansas.  Ac- 
cordingly, then  though  the  Federal  Supreme  Court  shall  sus- 
tain the  power  of  the  State  to  fix  a  minimum  wage  in  public 
work,  such  decision  will  in  no  wise  support  the  claim  of  the 
right  of  the  State  to  fix  a  minimum  wage  in  private  employment 
On  the  other  hand,  if  the  Federal  Supreme  Court  shall  refuse 
to  confirm  such  power  in  the  State,  it  will  be  for  the  reason  that 
a  minimum  wage^  even  for  public  work,  does  not  come  within 
the  power  of  the  State,  either  as  controlling  to  that  extent  its 
own  contracts,  or  under  any  proper  exercise  of  police  power. 

The  Indiana  Supreme  Court  approached  the  question  as 
though  it  stood  upon  the  same  ground  as  would  a  legislative 
minimum  wage  in  private  employment.  We  have,  therefore, 
in  the  decision  of  the  Indiana  Supreme  Court,  the  views  of  the 
highest  court  of  one  of  the  states  with  respect  to  the  power  of 
the  State  to  fix  the  minimum  wage  in  private  employment.  In 
deciding  that  such  attempted  exercise  of  power  waB  unconsti- 
tutional, and  did  not  come  within  the  proper  ex^ercise  of  the 
State's  police  power,  the  Indiana  Court  said : 

^^If  the  legidature  has  the  right  to  fix  the  minimum  rate 
of  wages  to  be  paid  for  common  labor,  then  it  has  the  power 
to  fix  the  maximum  rate.  And  if  it  can  r^ulate  the  price 
of  labor,  it  may  also  regulate  the  prices  of  flour,  f uel,  mer- 
chandise, and  land.  But  these  are  powers  which  have  never 
been  conceded  to  the  l^slature,  and  their  exercise  by  the 
state  would  be  utterly  inconsistent  with  our  ideaB  of  civil 
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liberty.  Among  the  most  odious  and  oppressive  laws  ever 
enacted  by  the  English  Parliament^  in  the  worst  of  times, 
were  the  statutes  of  labor  of  Hen.  VI  and  Edw.  III.  These 
enactments  fiwed  a  maaimum  rate  of  wages  for  the  laboring 
man,  prohibited  him  from  seeking  employment  outside  of 
his  own  country,  required  him  to  work  for  the  first  em- 
ployer who  demanded  his  services,  and  punished  every  vio- 
lation of  the  statute  with  severe  penalties.  In  the  very 
nature  and  constitution  of  things,  leffislatian  which  i/nter- 
feres  with  the  operation  of  natural  cmd  econoniio  Idws  de- 
feats its  own  object,  (md  furnishes  to  thos^  whom  it  pro- 
fesses to  fwvor  few  of  the  advwntayt>s  expected  from  its  pro- 
visions. The  circumstance  that  the  act  of  March  9,  1901, 
reverses  the  conditions  of  the  statutes  of  labor  of  Hen.  YI 
and  Edw.  Ill,  and  lays  the  burden  and  the  penalty  upon 
the  employer  instead  of  the  laborer,  does  not  render  it  any 
less  pernicious  and  objectionable  as  an  invasion  of  natural 
and  constitutional  rights.  Statutes  similar  to  this  have 
been  before  the  courts  of  others  states,  and  in  nearly  every 
instance  have  been  held  unconstitutional.  People,  ex  rel., 
Rodgers  v.  Coler,  166  N.  Y.  1,  52  L.  R.  A.  814,  59  N.  E. 
716 ;  State,  ex  rel,  Bromley  v.  Norton,  5  Ohio,  N.  P.  183 ; 
t7om.  V.  Perry  155  Majss.  117,  14  L.  R.  A.  325,  28  N.  E. 
1126;  Ramsey  v.  People,  142  111.  380, 17  L.  R.  A.  853,  32  N. 
E.  364;  Jones  v.  Great  Southern  Fireproof  Hotel  Co.,  79 
Fed.  477;  State  v.  Julow,  129  No.  Car.  163,  29  L.  R.  A.  257, 
31  8.  E.  781 ;  Sha/ver  v.  Pen/nsylvama  Co.,  71  Fed.  931 ;  At- 
kins V.  Randolph,  31  Vt.  237 ;  Palmer  v.  Tingle,  55  Ohio  St. 
423,  45  N.  E.  313 ;  Cleveltmd  v.  Clements  Bros.  Constr.  Co., 
67  Ohio  St  197,  59  L.  R.  A.  775,  65  N.  E.  885. 

"The  statute  of  March  9,  1901,  is  obnoxious  to  the  fur- 
ther objection  that  through  its  operation  a  citizen  may  be 
deprived  of  his  property  without  due  process  of  law.  If  the 
minimum  price  to  be  paid  by  municipal  subdivisions  of  the 
state  for  unskilled  labor  on  public  works  exceeds  the  rate 
at  which  such  labor  can  be  obtained  by  other  persons  at  the 
same  place,  then  the  excess  so  paid  for  labor  on  public  im^ 
provements  is  taken  from  the  citizens  assessed  for  such 
works,  not  by  due  process  of  law,  but  by  a  mere  legislative 
fiat  The  citizens  of  the  state,  who  must,  through  assess- 
ments made  ui)on  their  property,  pay  for  the  public  works 
of  counties,  cities,  and  towns,  are  entitled  to  have  such 
work  done  at  such  rate  of  wages  as  the  local  agents  and 
official  representatives  of  such  municipal  subdivisions  of 
the  state  may  be  able  to  secure  by  contract  They  cannot 
be  required  arbitrarily  to  i>ay  higher  wages  than  laborers 
employed  on  public  works  or  improvements  in  their  par- 
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ticular  district  demand^  any  mare  than  they  (xhM  be  com- 
pelled hy  similar  legislation  to  pay  a  minimum  rate  of 
wages  to  laborers  employed  hy  them  in  their  private  busi- 
ness.  If  the  minimum  rate  fixed  by  the  statutes  exceeds 
the  market  yalue  of  such  wa^es,  the  excess  is  a  mere  do- 
nation exacted  under  color  of  law  from  the  citizens  liable 
to  assessment  for  the  public  improvement^  and  bestowed 
upon  the  unskilled  laborer.  Public  revenues  cannot  be  ap- 
plied in  this  way.  McGleUand  v.  State,  138  Ind.  321,  37 
N.  E.  1089 ;  State  ew  reh,  Tieman  v.  Indianapolis,  69  Ind. 
375,  35  Am.  Rep.  223 ;  Warner  v.  Curran,  75  Ind.  309. 

^^Lastly,  we  think  the  statute  obnoxious  to  the  objection 
of  class  l^islation.  In  fixing  the  minimum  rate  of  wages 
to  be  paid  for  unskilled  labor  to  be  employed  by  counties, 
cities,  and  towns,  on  public  improvements,  a  classification 
is  made  which  is  unnatural  and  unconstitutional.  The  la- 
boring men  of  the  state  may,  for  some  purposes,  constitute 
a  class  concerning  which  particular  l^slation  may  be 
proper.  This  classification  has  been  recognized  and  sus- 
tained in  statutes  requiring  the  payment  of  wages  in  law- 
ful money  of  the  United  States,  forbidding  the  assignment 
of  future  and  unearned  wages,  and  in  similar  acts.  But 
no  legal  and  sufficient  reason  can  be  assigned  for  placing 
unskilled  labor  in  a  class  by  itself  for  the  purpose  of  fix- 
ing by  law  the  minimum  rate  of  wages  at  which  it  shall  be 
employed  by  counties,  cities,  and  towns  on  their  public 
works.  Why  exclude  the  skilled  mechanic  from  the  benefits 
of  the  act?  Why  compel  the  payment  of  a  higher  rate  of 
wages  to  the  unskilled  laborer  than  may  be  demanded  by 
the  skilled  mechanic  for  more  difficult  and  important  work, 
requiring  special  training,  experience  and  a  higher  d^ree 
of  intelligence?  Unless  the  Legislature  has  the  power  to 
fix  the  iminimum  rate  of  wages  to  be  paid  by  counties,  cit- 
ies, and  towns  to  carpenters,  stone  masons,  brick  layers^ 
plumbers,  and  painters  employed  on  local  improvemaits, 
treating  each  trade  as  a  separate  class,  it  has  not  the  power 
to  enact  laws  fixing  the  compensation  of  unskilled  laborers 
employed  on  similar  works.  No  sufficient  reason  has  been 
assigned  why  the  wages  of  the  unskilled  laborer  should  be 
fixed  by  law,  and  maintained  at  an  unalterable  rate,  re- 
gardless of  their  actual  value,  and  that  all  other  laborers 
should  be  left  to  secure  to  themselves  such  compensation 
for  their  work  as  the  conditions  of  supply  and  demand, 
competition,  personal  qualities,  energy,  sikill,  and  experi- 
ence may  enable  them  to  do. 

^'Af ter  the  most  careful  and  thorough  examination  of  all 
the  questions  of  law  presented  by  ^e  demurrer  in  this 
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caBe,  we  are  satisfied  that  the  ruling  of  the  lower  court 
was  not  erroneous,  and  its  judgment  is  therefore  afflrmed." 

Street  v.  Vamey  Electrical  Co.,  160  Ind.  338. 

The  Mghest  authority  on  the  law  of  Master  and  Servant,  after 
u  consideration  of  all  the  modem  arguments  for  and  against 
a  minimum  wage  in  private  employment,  holds  that  there  is  no 
authority  or  power  in  a  State  to  establish  or  enforce  such  a 

wage: 

^^In  the  American  States  it  would  seem  that  no  l^sla- 
tion  of  this  type  has  ever  been  enacted,  except  with  respect 
to  public  employmenta  So  far  m  respects  uoork  in  which 
neither  the  state  itself  nor  any  political  subdivision  there- 
of is  concerned,  there  can  be  no  reasonable  doubt  that,  even 
where  the  matter  is  not  covered  by  an  explicit  provision 
in  an  organic  law,  a  restrictive  statute  would,  under  the 
general  principles  of  American  constitutional  jurispru- 
dence, be  treated  by  the  courts  as  invalid,  whatever  might 
.  be  the  nature  of  the  business  affected." 

Lahait,  Master  and  Servant,  Sec.  846,  p.  2285. 

Judge  Cooley,  in  his  Constitutional  Limitations,  says: 

^^In  the  early  days  of  the  Common  Law,  it  was  sometimes 
thought  necessary  in  order  to  prevent  extortion  to  inter- 
fere by  royal  proclamation  or  otherwise,  and  establish  the 
charges  that  might  be  exacted  for'  certain  commodities  or 
services.  The  price  of  wages  was  oftener  regulated  than 
that  of  anything  else,  the  local  magistrates  being  generally 
allowed  to  exercise  authority  over  the  subject  The  prac- 
tice waB  followed  in  this  country  and  prevailed  to  some 
extent  up  to  the  time  of  indep^idence.  Since  then  it  has 
been  commonly  supposed  that  a  general  power  in  the  state 
to  regulate  prices  was  inconsistent  with  constitutional  lib- 
erty." 

Cooley,  Constitutional  LAmitations,  p.  820. 

The  establishment  of  the  right  to  r^ulate  prices  in  a  certain 
public  or  quasi-public  enterprise  operated  under  grants  from 
the  State,  furnishes  no  parallel.  In  such  cases,  so  far  as  pri- 
vate property  is  affected,  the  private  property  is  used  under  a 
public  grant  and  for  that  reason  subjected  to  regulation  by  the 
State,  including  the  regulation  of  rates.  The  public,  through 
the  State,  has  a  certain  interest  carrying  with  it  the  right  of 


76 

control  necessary  to  regulate  sacli  ratea  Before  the  adoption 
of  the  Fourteenth  Amendment^  this  right  in  the  State  was  car- 
ried to  an  extreme  in  fixing  (maximum  chaises,  and  evai  at  ar- 
bitrary rates,  for  all  classes  of  industries.  But  with  reference 
to  such  regulations,  the  Federal  Supreme  Court  ha^  said : 

^^Down  to  the  time  of  the  adoption  of  the  Fourteenth 
Amendment  it  was  not  supposed  that  statutes  r^nlatmg 
the  use  or  even  the  price  of  the  use  of  private  property  nec- 
essarily deprived  an  owner  of  his  property  without  due 
process  of  law.  Under  some  circumstances  they  may,  but 
not  in  all.  ♦  ♦  ♦  This  brings  us  to  inquire  as  to  the  prin- 
ciples upon  which  this  power  of  regulation  rests,  in  order 
that  we  may  determine  what  is  within  and  without  its  op- 
erative effect  Looking  then  to  the  conmion  law  from 
whence  came  the  right  which  the  Constitution  protects,  we 
find  that  when  private  property  is  affected  with  a  public 
interest,  it  ceases  to  be /wm  privafi  only.  ♦  ♦  ♦  When  one 
devotes  his  proi)erty  to  a  use  in  which  the  public  has  an  in- 
terest, he,  in  effect,  grants  to  the  public  an  interest  in  the 
use  and  must  submit  to  be  controlled  by  the  public  for  the 
common  good  to  the  extent  of  the  interest  he  has  thus  create 
ed.  He  mat/  withdra/iv  his  grant  hy  discontinuing  the  use." 

Mann  v.  Illinois,  94  IT.  S.  113,  125. 


Certainly  the  occupations  of  the  merchant,  wholesale  or 
tail,  and  other  occupations  made  subject  to  the  minimum  wage 
statutes,  are  not  of  the  class  specified  by  Judge  Cooley  as  being 
subject  to  price  regulation,  either  in  the  form  of  minimum  wage 
r^ulation,  or  otherwise. 

If  a  State  is  warranted,  under  the  exercise  of  its  police  pow- 
er, in  fixing  a  compulsory  minimum  wage  in  private  employ- 
ment, it  would  be  by  the  same  token  warranted  in  fixing  prices 
of  any  or  all  commodities,  which  are  the  subject  of  contract  and 
which  are  marketed  and  sold  at  prices  governed  by  the  economic 
law  of  competition.  It  is  because  such  l^;islation  defies  the 
natural  laws  of  competition  and  creates  artificial  and  arbitrary 
interference  therewith,  that  it  is  repugnant  not  only  to  our  fun- 
damental law,  but  also  to  the  policy  of  our  laws.  In  this  con- 
necticm  I  will  call  attention  to  certain  objecti<His  haaed  upon 
public  policy,  under  the  head  of  "Economic  Objecticms.*' 
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III 


Eeonomic  Objections 


As  prelimiTiary  to  a  discussion  of  economic  objections^  and  for 
the  purpose  of  better  understanding  what  follows^  we  shall  pre- 
sent some  observations  upon  the  minimum  wage  as  an  ethical 
measura 

MINIMUM    WA6B   AS   AN   irTHIGAIi   MBASU^B 

It  is  unnecessary  to  discuss  the  advocacy  of  the  minimum 
wage  made  by  that  class  of  social  and  political  antagonists  to 
restraint  from  either  constitutional  or  economic  law  who 
represent  modem  socialist  doctrines.  The  socialist  demands  as 
a  matter  of  fundamental  human  right  the  equal  division  among 
all  citizens  of  the  state  of  an  ownership  or  direct  property  in- 
terest,  not  only  of  all  private  and  public  property  within  the 
jurisdiction  of  the  State,  but  also  of  all  profits,  revenue  and 
proceeds  therefrom.  Both  the  theory  and  practice  of  wages  as 
such  are  repudiated  as  a  part  of  a  prevailing  fundamental 
system  of  injustice.  An  orthodox  socialist  could  not,  therefore, 
be  a  consistent  advocate  of  the  minimum  wage.  The  socialistic 
spirit  of  compulsory  division,  of  disregard  for  economic  law, 
and  of  defiance  of  constitutional  restraint,  has,  however,  per- 
vaded the  advocacy  of  the  minimum  wage,  in  so  far  as  it  bases 
the  absolute  right  to  a  minimum  wage, — computed  by  the  full 
measure  of  the  necessities  of  living  in  comfort  and  in  health, 
— ^upon  the  mere  fact  of  the  existence  of  the  wage  earner,  re- 
gardless of  his  efficiency,  r^;ardless  of  his  wage-earning  ability, 
regardless  of  the  benefits  of  his  labor  to  his  employer,  and  re- 
gardless of  every  other  consideration.  Such  advocacy  of  the 
minimum  wage  is  but  one  phase  of  a  socialistic  attitude,  de- 
manding concessions  and  even  division  of  property  and  income. 
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on  the  theory  that  the  fact  alone  of  possessing  life  entitles  its 
possessor  to  share  in  all  other  possessions  or  adyantages  hdd 
by  other  liylng  beings.  In  justice  to  Father  Byan  (author  of 
^^A  Living  Wage" — see  infra)  j  it  should  be  borne  in  mind  that 
while  he  is  an  extreme  advocate  of  the  minimum  wage,  par- 
ticularly upon  ethical  and  religious  grounds,  he  is  an  active 
antagonist  of  the  socialistic  system  (see  Debate  on  Socialism 
between  Morris  Hillquit — ^affirmative — ^and  John  A.  Byan — 
negative — ^in  October,  1913,  and  following  numbers  of  Every- 
body's Magazine). 

In  the  purely  ethical  phases  of  the  question  there  is  little 
field  for  contention;  because  this,  as  any  question  of  ethics^ 
involving  the  abstract  question  of  duty,  of  right  and  wrong,  of 
charity,  of  benevolence,  of  sacrifice  for  others,  beccmies  from 
its  ethical  viewpoint  more  like  a  question  of  religion.  It  must 
be  solved  in  fact  by  each  individual  or  each  community  of  in- 
dividuals according  to  the  dictates  of  conscience.  The  means 
for  accomplishing  beneficial  results  are  enlightenment  and  mor- 
al suasion,  inducing  so  far  as  possible  voluntary  co-operation 
and  thereby  bringing  promised  benefits  in  proportion  to  the  ex- 
tent of  the  co-operation  secured.  Such  ethical  advocacy  of  the 
minimum  wage  is  based  on  an  assumed  right  of  every  person  to 
have  and  receive  that  certain  amount  of  material  goods  which 
is  sufficient  to  afford  him  a  decent  livelihood ;  that  this  right  is 
a  moral  right,  based  on  his  intrinsic  worth  as  a  person;  and 
that  it  is  a  right  as  valid,  even  if  of  less  importance,  as  his 
right  to  Ufa  It  is  said  that  the  laborer's  right  to  a  living 
wage  is  but  the  specific  form  of  his  generic  right  so  belonging 
to  every  person  ("A  Living  Wage,  Its  Ethical  and  Economic 
Aspects,"  by  John  A.  Byan,  published  by  McMillan  C5o,,  New 
York  and  London,  1912,  Chap.  XIX,  page  324). 

With  such  advocates  the  question  involved  is  one  between  the 
method  of  unrestricted  bargaining  as  to  wages  and  a  '^profes- 
sedly ethical  standard."  ("A  Living  Wage,"  page  22).  Eco- 
nomic law  is  an  abstract  bogey  with  which  the  question  has  no 
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real  relation,  because  moral  forces  may  overcome  the  forces  of 
economic  law,  and  in  any  event  the  moral  right  of  the  laborer 
is  paramount  to  the  economic  rights  of  the  employer,  whose 
moral  duty  to  his  employee  is  gauged  by  the  asserted  moral  right 
of  the  latter.  ^^As  a  determinant  of  rights,  economic  force  has 
no  more  validity  or  sacredness  than  physical  force."  The  em- 
ployer's right  to  any  return  on  his  investment  is  subordinate  to 
the  laborer's  right  to  receive  from  him  a  living  wage  (^'A  Liv- 
ing Wage,"  pages  10,  326,  261).  The  living  wage  doctrine, 
then,  to  this  class  of  advocates,  is  an  ethical  question  and  even 
a  question  of  purely  religious  ethics;  and  the  remedy  to  be 
thereby  accomplished  is  to  be  brought  about  through  moral 
suasion  addressed  to  individuals,  furthered  by  organized  effort 
^^There  must  be  an  appeal  to  the  minds  and  hearts  of  individuals 
and  the  fullest  utilization  of  the  latent  power  of  organization 
and  social  institutions"  ( ^^A  Living  Wage,"  page  34,  page  331 ) . 
The  ethical  advocate,  also,  recognizes  no  practical  obstacle 
to  the  establishment  of  a  minimum  wage  arising  from  the  forces 
of  economic  law.  He  casts  aside  such  opposing  forces  as  non- 
existent because  in  practice  they  will  be  found  to  be  actual  only 
in  the  minds  of  the  abstract  economists ;  or,  if  it  transpires  that 
they  are  real,  then  any  disastrous  economic  result  should  be 
submitted  to  because  of  the  paramount  nature  of  the  moral  or 
ethical  law  establishing  the  right  to  the  minimum  wage.  Volun- 
tary recognition  of  this  right  and  co-operation  in  the  establish^- 
ing  of  the  minimum  wage  should  be  brought  about  by  persua- 
sion and  by  organization.  Compulsory  submission  can  be  only 
brought  about  indirectly  by  influence  and  example.  In  short, 
to  the  ethical  advocate,  the  minimum  wage  can  be  etsablished 
only  to  the  extent  that  voluntary  co-operation  may  be  induced. 
A  preliminary  requisite  to  any  legislative  minimum  wage  would 
be  necessary  changes  in  the  federal  constitution  and  in  the  con- 
stitutions of  the  several  states,  and  these  necessary  changes 
would  be  very  difficult  to  obtain  ( ^^A  Living  Wage,"  page  313. 
Also  ^^The  Minimum  Wage  as  a  Legislative  Proposal  in  the 
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United  States^"  by  Prof.  Lindsay,  page  52,  in  Annals  of  Ameri- 
can Academy  of  Political  and  Social  Science,  July,  1913). 

The  foregoing  summary  of  the  advocacy  of  the  estahliriiment 
of  a  minimum  wage  through  the  general  recognition  of  a  moral 
or  religious  right  or  duty  is  of  more  than  incidental  intanesL 
Its  urgency  of  co-operation  as  a  means  of  accomplishing  the 
benefits  to  low-paid  labor  suggests  a  practical  means  of  obtain- 
ing beneficial  results  through  the  minimum  wage. 

It  was  the  recognition  of  the  promotion  of  voluntary  co- 
operation between  employer  and  employee  in  improving  wage 
conditions  that  suggested  the  first  minimum  wage  statute  en- 
acted in  the  United  States.  This  was  the  Massachusetts  Statute 
of  1912.  The  theory  of  this  Massachusetts  Statute  was  that  a 
directly  compulsory  statutory  minimum  wage  was  not  in  this 
country  consistent  with  the  constitutional  rights  of  liberty  of 
contract  and  of  rights  of  property  belonging  to  both  the  em- 
ployer and  employee ;  but  that  the  State  through  a  milder  Stat- 
ute could  promote  the  beneficial  effects  of  moral  suasion.  In 
its  inception  this  Massachusetts  Statute  was  intended  to  be 
purely  ^^non-compulsory,"  and  at  the  time  that  it  was  first 
passed  there  was  reason  to  believe  that  it  might  work  out  as  a 
constitutional  measure,  ameliorative  of  wage  conditions.  But 
this  so-called  ^^non-compulsory"  statute  has  been  shown  by  ex- 
perience to  be  even  more  drastic  and  more  violative  of  consti- 
tutional protection  than  the  admittedly  compulsory  statutes 
likes  those  of  Oregon  here  in  question.  For  a  discussion  of 
these  points  we  refer  to  the  discussion  below  under  the  head 
"IV. — Preponderant  Opinion — ^Minimum  Wage  legislation  in 
the  United  States — ^The  Massachusetts  Statute.*' 

The  minimum  wage  by  voluntary  co-operation,  is  altogether, 
as  it  must  be  admitted,  a  logical,  workable  measure.  Whether 
we  agree  that  it  is  properly  based  upon  the  natural  and  par- 
amount right  of  a  laborer  to  receive,  and  the  controlling  duty 
of  the  employer  to  provide,  in  all  instances,  a  living  wage,  is 
unimportant.    Its  object  is  beneficent ;  it  is  humanitarian,  and 
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as  such  its  accomplishment  must  be  recognized  as  desirable,  so 
far  as  any  concrete  beneficial  results  are  not  necessarily  at- 
tained at  the  expense  of  other  resulting  disadvantages  of  greater 
importance. 

The  preservation  of  the  voluntary  element,  however,  is  the 
means  through  which  are  obviated  many  of  the  obstacles  to  the 
practical  working  of  a  compulsory  minimum  wage.  Under  the 
lErystem  of  voluntary  co-operation,  employers  cannot  be  driven 
out  of  business;  neither  will  the  prices  of  their  products  be 
increased  so  as  to  deprive  the  recipient  of  a  minimum  wage  of 
its  benefits;  neither  will  the  minimum  wage  tend  so  much  to 
become  the  maximum  wage.  Under  a  qrstem  of  co-operation, 
the  necessary  adjustments,  more  in  accordance  with  the  natural 
economic  law,  will  be  worked  out,  and  thereby  artificial  and 
unfair  discrimination  between  competitors  in  the  same  industrf 
will  tend  to  be  obviated. 

The  argument  for  the  voluntary  co-operative  establishment 
of  a  minimum  wage,  whether  as  an  ethical  or  a  humanitarian 
measure,  is  far  from  answering  the  objections  based  upon 
economic  and  constitutional  grounds  to  the  expediency  or  prac- 
ticability of  a  legislative  minimum  wage. 


MINIMUM  WA6B  AS  AN  ECONOMIC  MBASUBB 

There  are  certain  rules  of  economics  which,  when  formally 
expressed,  are  merely  the  statement  of  certain  natural  laws  of 
industrial  science  and  of  the  science  of  trade  and  commerce. 
Such  economic  laws  are  controlling  in  the  same  way,  even  if 
not  to  the  same  extent,  as  natural  laws  of  physics  are  controll- 
ing in  respect  of  the  phg}omena  of  nature  to  which  they  are 
applicable.  Disr^ard  or  violation  of  such  natural  law,  wheth- 
er it  be  economic  or  physical,  tend  in  all  instances  to  caus^  and 
in  many  instances  inevitably  cause,  disturbance  and  even  dis- 
aster. 


82 

Sometimes  the  disturbance  is  merely  local  or  temporary,  and 
its  effects  may  be  overcome  or  remedied  by  either  natural  or 
artificial  adjustmenta  When,  therefore^  a  course  of  action  is 
proposed  which  from  its  very  nature  is  in  conflict  with  natural 
economic  laws^  it  is  wise  to  proceed  with  caution,  lest  the  re- 
sulting disturbance  bring  injurious  effects  greater  than  the 
proposed  or  possible  benefita  The  solution  of  any  such  ques- 
tion cannot  be  based  solely  upon  the  desires,  necessities  or  the 
resulting  benefits  to  any  particular  individual  or,  indeed, 
to  any  particular  class  of  individuals  There  is  no  system  of 
governmental  or  industrial  organization  or  policy  which  can 
be  so  perfectly  organized  and  administered  that^  with  all  its 
varying  talents,  d^rees  of  efficiency  or  of  frailty,  it  can  act  with 
equal  benefit  to  all  persons;  or  which  even  can  fail  to  leave 
some  individuals  or  some  class  of  individuals  not  only  without 
benefits  but  with  comparative  disadvantage  resulting  from  the 
system  itself.  The  rule  of  measure  of  merit  is  ''the  greatest 
good  to  the  greatest  number.''  This  is  a  rule  not  only  of  ethics 
and  of  economic  law,  but  also  of  the  law  of  governmental  and 
legislative  policy. 

Any  artificial  interference  with  the  wages  to  be  paid  to  labor 
in  private  employment  is  an  interference  with  the  natural 
economic  law  of  supply  and  demand.  It  is  also  an  interference 
with  the  natural  economic  law  of  industrial  competition.  This 
is  true  as  to  the  compulsory  establishment  of  a  wage  for  labor, 
whether  the  fixed  wage  be  a  minimum  or  a  maximum.  A  con- 
pulsory  minimum  wage,  whether  computed  upon  the  basis  of  a 
sum  adequate  to  provide  a  decent  livelihood  with  reasonable 
comforts,  or  upon  any  other  basis,  has  inevitably  the  tend^icy, 
to  say  the  least,  and,  it  must  be  admitted,  in  some  cases  it  has 
the  necessary  effect,  to  disturb  the  n^ral  conditions  governed 
by  the  law  of  supply  and  demand,  by  the  law  of  competition 
and  by  other  economic  law& 

Fnmi  this  fact  there  have  been  urged  with  greater  or  less 
reason,  and  by  some  as  insuperable,  certain  economic  objec- 
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tions  to  a  compulsory  minimum  wage,  as  presenting  obstacles 
to  its  successful  application  in  the  modem  industrial  world. 
Examination  of  some  of  these  objections  will  throw  light  upon 
the  discussion  with  reference  to  the  legislative  minimum  wage 
as  applied  in  this  country. 


B(X)NOMIG  OBJBCnONS  STATBD 


1.    Creates  Artificial  Discrimination 

The  first  objection  is,  that  it  necessarily  creates  an  arti> 
ficial  discrimination  in  any  occupation  or  industry  to  the  dis- 
advantage of  those  employers  subject  to  the  fixed  wage,  and 
in  favor  of  others  who  are  competitors.  A  federal  minimum 
wage  statute  would  be  impossible  without  changing  our  system 
of  government  and  by  amendment  of  the  Federal  Constitution. 
Such  an  amendment  would  forever  do  away  with  the  well-estab- 
lished principle  that  there  should  be  and  has  been  reserved  to 
the  several  States  all  the  powers  of  self-government  and  of 
legislation  touching  internal  affairs  and  business  and  the  rela- 
tions between  their  citizens  which  are  not  properly  powers  of 
federal  control  and  as  such  expressly  imposed  upon  the  federal 
government  or  which  are  not  expressly  prohibited  to  the  states. 
So  far,  then,  as  concerns  a  minimum  wage,  the  United  States 
comprises  forty-eight  separate,  competing  sovereign  countries 
with  widely  varying  conditions  of  employment  and  wage  stand- 
ards. 

The  market  for  products  of  state  industries,  however,  is  not 
only  nation- wide,  but  world-wide.  In  many  industries  the  mar- 
gin of  profit  is  so  small  that  the  slightest  disturbance  of 
their  extra-state  market,  the  industry  could  not  survive.  If 
wages  which  are  now  fixed  by  competition  and  by  the  law  of 
supply  and  demand  were  artificially  raised  in  one  locality,  the 
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competitors  in  other  localities  would  control  the  price  of  com- 
modities and  shut  out  of  business  those  whose  wage-rate  was 
artifically  kept  above  the  rate  made  by  their  competitora 

For  the  same  reason  similar  results  within  a  state  would  fol* 
low  upon  the  enforcement  of  a  minimum  wage  fixed  for  one  city 
or  locality,  or  for  one  class  of  cities  or  localities,  as  against  a 
different  wage  for  other  localities.  An  artificial  discrimination 
would  be  created  as  to  any  particular  occupation  or  industry 
against  the  localities  with  higher  wage  and  in  favor  of  those 
with  a  lower  one.  Nevertheless,  the  minimum  wage  statute 
generally  contemplates  just  this  sort  of  discrimination  between 
different  localities  in  the  same  state.  The  fact  that  the  cost  of 
living  is  different  in  different  localities  is  not  a  justification 
for  a  lack  of  uniformity  in  the  minimum  wage.  The  employer 
in  the  industries  located  in  the  larger  urban  localities,  while 
at  a  disadvantage  with  the  higher  minimum  wage  based  up(m 
the  greater  local  cost  of  living,  has  the  advantage  of  better 
transportation  and  market  facilities;  whereas,  the  employer  in 
the  country,  with  a  less  minimum  wage  than  where  the  cost  of 
living  is  more,  has  the  disadvantage  of  his  less  central  location, 
poorer  transportation  facilities  and  less  advantageous  market 
The  actual  cost  of  production  does  not  vary  with  the  cost  of 
living  of  the  employee. 

A  state  compulsory  minimum  wage,  therefore,  based  ni>- 
on  the  cost  of  living  necessarily  results  in  artificial  and  un- 
fair discrimination.  And  this  is  true,  even  if  fixed  wages  were 
established  for  the  same  industry  or  occupation  throughout  the 
state.  But  the  result  is  even  more  disastrous  when  it  is  pro- 
posed, as  under  the  present  statute,  to  establish  a  minimum 
wage  as  to  a  certain  occupation  in  one  locality  without  at  the 
same  time  interfering  in  any  way  with  the  wage  in  the  same 
occupation  in  another  locality. 

The  discrimination  resulting  is  all  the  more  obnoxious  to 
those  industries  in  states  where  the  margin  of  profit  has  al- 
ready been  cut  by  the  establishment  in  practice  of  a  higher 


85 

wage  rate  than  similar  industries  pay  in  other  states.  For 
instance,  Massachusetts  is  near  the  head  of  the  list  of  states 
in  hi^  wages.  A  still  further  raise  of  wages  there,  by  com- 
pulsion, would  create  against  the  industries  of  that  state  a  dis- 
crimination more  serious  than  it  would  be  in  a  state  having 
already  low  wages.  It  would  be  a  penalty  upon  that  locality 
whose  citizens  by  co-operation  had  raised  the  standard  of  its 
employees.  Through  their  mail  order  departments  Massachu* 
srtts  merchants  are  direct  competitors  in  the  same  industries 
with  the  merchants  of  other  large  cities  who  pay  less  wagea 

Discrimination,  which  is  unfair  and  which  would  tend  to 
become  destructiye  of  industry,  is,  therefore,  a  valid  economic 
objection  to  a  compulsory  minimum  wage. 


2.    Is  Destructwe  of  Business 

The  compulsory  minimum  wage  would  also  necessarily 
tend  to,  and  in  many  instances  would,  drive  employers  out  of 
business,  by  destroying  profits  or  by  turning  profits  into  lossea 
This  would  be  the  result  of  the  artificial  discrimination  be- 
tween different  localities,  already  noted.  It  would  also  be  the 
natural  result  even  where  there  vfsa  no  local  discrimination. 
From  varying  conditions  affecting  different  industries,  the  mar- 
gin of  profit  varies  greatly.  Many  employers  are  already  so 
near  the  restrictive  limit  of  profit  that  they  could  not  continue 
if  additional  expense  were  added  by  increasing  wages  by  com-  ' 
pulsion.  We  may  view  such  destruction  of  business  as  eco- 
nomically wrong,  and  we  may  view  it  as  resulting  in  the  taking 
of  property  for  the  benefit  of  the  employee  class  without  due 
process  of  law.  The  force  of  both  these  views  is  recognized  by 
the  advocates  of  the  minimum  wage  who  base  the  right  of  the 
employee  to  have  from  his  employer  at  least  a  certain  wage  upon 
the  generic  right  of  the  employee  to  receive,  and  the  corre- 
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spending  duty  of  the  employer  to  famish^  at  leaBt  a  minimnin 
living  wage^  and  make  that  right  of  the  employee  paramoimt  to 
any  right  of  the  employer.  But^  they  argae,  if  the  result  is  to 
''drive  any  employer  or  any  industry  out  of  existence,  the  ten- 
dency should  be  welcomed."  The  employer,  individual  or  eor 
porate,  who  may  be  unable  to  survive,  and  whose  income  from 
his  investment  is  destroyed  by  enforcement  of  the  minimum 
wage,  is  rel^ated  to  the  class  of  undesirable  citizens  or  of 
''soulless  trades''  whose  extinction,  as  "social  parasites,"  should 
be  hastened.  ( "Minimum  Wage  L^islation,"  by  John  A.  Ryan, 
Catholic  World,  February,  1913.  Also,  Annals  American  Aca- 
demy Political  and  Social  Science,  July,  1913 :  "The  Minimum 
Wage  as  a  Legislative  Proposal  in  the  United  States,"  by  Pitrf. 
Lindsay,  page  45). 


S.    Increases  Prices  and  Oast  of  Living 

Another  inconsistent  result^  due  to  the  ineviteble  working 
of  natural  economic  laws,  is  that  the  general  enforcement  of  a 
minimum  wage  in  any  industry  would  necessarily  result 
in  increase  in  the  price  of  the  product  or  wares  in  the  market 
Such  rise  in  prices  would  increase  the  necessary  cost  of  living 
which  cost  is  to  be  the  basis  at  which  the  minimum  wage  is 
maintained.  Experience  has  shown  that  increase  in  price  is 
generally  greater  than  a  proportionate  increase  in  the  expense, 
by  reason  of  which  prices  are  raised.  The  uncertainty  of  ap- 
plication of  the  compulsory  minimum  wage  has  to  be  guarded 
against  and  on  account  of  that  hazard  the  rise  in  prices  would 
naturally  be  greater  than  that  warranted  at  any  particular 
time  by  the  then  arbitrary  increase  in  expenise.  The  result- 
ing change  in  the  cost  of  living  calls  for  a  further  increase  in 
the  minimum  wage  and  that  in  ite  turn  results  in  a  further 
increase  in  the  cost  of  living;  and  so,  at  least  to  certain  limits^ 
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the  tendency  is  to  establish  a  sort  of  automatic  lever  acting  at 
recurring  intervals  constantly  towards  a  rise  not  only  in  wages, 
but  also  in  prices,  with  the  rise  in  one  direction  counteracting 
the  effects  of  the  rise  in  the  other. 

That  this  is  the  necessary  tendency,  and  to  some  extent  the 
inevitable  result,  of  a  compulsory  minimum  wage,  is  admitted 
by  its  advocates.  They  say,  however,  not  without  reason,  that 
the  menace  of  such  an  effect  is  not  as  great  in  practice  as  indi- 
cated by  theory.  The  laboring  class,  much  less  that  portion 
of  it  directly  affected  by  the  minimum  wage,  does  not  constitute 
the  entire  class  of  consumers.  The  effect^  therefore,  on  prices, 
they  say,  would  not  be  to  the  fullest  extent  claimed  by  those 
who  urge  fully  these  economic  objections.  The  distinction  thus 
made  seems  to  be  sound ;  but  in  any  event  it  has  to  be  admitted 
that  the  resulting  tendency  would  be  to  eliminate  the  beneficial 
effect  upon  the  laborer  of  the  minimum  wage  and  to  unsettle 
the  basis  upon  which  such  wage  is  from  time  to  time  computed. 

A  part  of  this  same  objection  is,  that  the  increased  prices 
would,  under  economic  laws,  result  in  decreased  demand  for  the 
product  or  wares  in  question  and  thereby  diminish  production. 
Diminished  production  in  its  turn  is  necessarily  followed  by 
diminished  employment;  and  thus  again  the  artiflcial  inters 
ference  with  the  natural  law  of  supply  and  demand  would  in 
this  instance  result  in  an  artificial  increase  of  the  number  of 
unemployed;  thereby  decreasing,  if  not  eliminating,  the  ulti- 
mate benefits  to  the  laborer  of  a  compulsory  wage. 


4.    Mmimum  Wage  Tends  to  Become  Mawimum  Wage 

Again  it  is  objected  that  the  minimum  wage,  established  by 
compulsion,  while  it  might  raise  the  wages  of  the  lower  classes 
of  labor,  would  at  the  same  time  lower  the  higher  wages  paid 
under  the  present  system  to  the  higher  classes  of  labor.  In 
other  words,  tlie  minimum  wage  would  tend  to  become  the  maxi- 
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mum  wage.  This  question  was  much  discussed  during  the  po- 
litical campaign  of  1912  in  connection  with  the  Third  Term 
party  platform  for  a  minimum  wage  for  women,  to  be  estab- 
lished by  authority  of  the  states  and  the  federal  goyemment. 
President  Wilson,  in  one  of  his  campaign  arguments,  said  with 
reference  to  this  question: 

^^If  a  minimum  wage  were  established  by  law,  the  great 
majority  of  employers  would  take  occasion  to  bring  their 
wage  scale  as  near  as  might  be  down  to  the  level  of  the 
minimum ;  and  it  would  be  very  awkward  for  the  working- 
men  to  resist  that  process  successfully,  because  it  would  be 
dangerous  to  strike  against  the  authority  of  the  federal 
government."  (*The  Legal  Minimum  Wage,"  by  James 
Boyle,  Forum,  May,  1913). 

The  only  logical  remedy  to  obviate  this  and  many  of  the  ob- 
jections to  the  minimum  wage  would  be  the  impossible  one  of 
establishing  by  law  a  general  minimum  wage  scale  for  all 
classes  of  wage-earners. 

That  the  compulsory  minimum  wage  would  threat^!  existing 
trades  union  scales  and  the  present  standard  of  wages  for  all 
classes  of  labor,  has  been  shown  by  the  experience  in  Australia, 
where  the  tendency  is  for  the  established  minimum  wage  soon 
to  become  the  standard  wage  scala  The  class  of  unthinking 
employees,  as  well  as  their  voluntary  protectors  who  are  appar- 
ently uninformed  of  the  economic  significance  of  a  statutory 
wage,  overlook  this  objection.  The  skilled  students  of  labor 
questions,  including  labor  leaders  of  experience,  agree  that  the 
warning  given  by  President  Wilson  is  well  founded.  The  San 
Francim^o  Labor  Council  recently  declared  itself  ^^opposed  to 
the  principle  of  establishing  the  rate  of  wages,  whether  for  men 
or  women,  by  l^slation."  Samuel  Gompers,  President  of  the 
American  Federation  of  Labor,  while  favoring  a  living  wage, 
opposes  a  legislative  or  compulsory  minimum  wage  for  wage 
earners  in  private  employ.  He  says :  '^I  recognize  the  danger 
of  such  a  proposition.  The  minimum  wage  would  become  the 
maximum,  from  which  we  should  find  it  necessary  to  depart" 
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(''The  Legal  Mimmam  Wage,"  by  James  Boyle^  Forom,  May, 
1913).  Mr.  Oompers  alao  has  stated  with  reference  to  the  com- 
pulsory minimum  wage :  ''I  fear  an  outcome  that  has  not  been 
disenssedy  and  that  is,  that  the  same  law  may  endeavor  to  force 
men  to  work  for  the  minimum  wage  scale,  and  when  govern- 
ment compels  men  to  work  for  a  minimum  wage,  that  means 
slavery.'^  (E.  F.  McSweeney,  in  American  Labor  Legislation 
Review,  February,  1913). 

The  objections,  then,  to  the  minimum  wage  are  not  all  from 
the  side  of  the  employer. 


5.    Ba/n  Employment  and  Increases  Numbers  of  Unemployed 

Btill  another  objection  which  inyolves  many  and  yaried  dif- 
ficulties is  the  fact  that  the  compulsory  minimum  wage  will  not 
only  throw  out  of  employment  entirely  a  large  claBS  of  laborers, 
dependent  in  whole  or  in  part  upon  their  earnings,  but  will 
maintain  a  barrier  against  the  possible  employment  of  all  labor 
whose  efficiency  is  below  the  standard  of  thocie  entitled  to  the 
fixed  wage.  The  employer  cannot  be  compelled  to,  and  he  cer- 
tainly will  not  voluntarily  for  any  extended  period,  keep  in 
his  employ  one  whose  efficiency  is  not  up  to  or  does  not  closely 
approach  that  measured  by  the  minimum  wage.  Those  below 
that  standard  would  be  gradually  weeded  out  and  afterwards 
kept  out  of  employment  Under  the  present  system  those  re- 
ceiving a  less  wage  than  sufficient  by  itself  to  amount  to  a  full 
living  wage  as  defined,  comprise  generally  those  whose  train- 
ing, skill  and  experience  are  insufficient  to  enable  them  to  give 
in  return  a  service  warranting  the  compensation  of  such  wage. 
They  comprise  also  those  who  by  reason  of  indolence  or  other 
peculiar  characteristics,  inaptitude  or  indifference,  can  never 
reach  the  standard  of  accomplishment  measuring  up  to  the 
minimum  wage.    There  are  also  those  who,  by  reason  of  ad- 
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yanced  years,  fall  below  the  standard  required  for  the  fixed 
wage.  Then  there  are  the  hosts  of  those  to  whom  employment 
in  their  earlier  years  is  the  main  education  and  preparatioii 
for  the  power  to  earn,  and  whose  employment  for  considerable 
periods  at  merely  nominal  or  at  comparatively  low  wages  pro- 
Tides  for  them  the  means,  or  assists  them  in  the  means^  of  sus- 
taining life  while  in  the  preparatory  stages  for  th^  later  woric 
Excluded  altogether  from  employment  by  reaosn  of  the  mini- 
mum wage,  they  would  be  compelled  at  thdr  own  expense  of 
time  and  money  to  school  themselves  to  the  point  of  efficiency 
measured  by  that  wage.  These  and  other  classes  would  be 
barred  from  any  wage-earning  opportunity,  some  of  them  per- 
manently and  some  of  them  for  long  periods  of  time;  and  thia 
deprivation  of  advantage  would  be  accompanied  by  the  burd^is 
of  preparation  now  shared  between  the  employer  and  the  em- 
ployee. 

It  is  true  that  the  l^islative  minimum  wage  generally  con- 
templates exceptions  in  favor  of  the  weak,  the  aged,  or  those 
otherwise  physically  incapacitated.  The  scheme  does  not,  how- 
ever, provide  in  any  way  for  the  great  mass  of  the  unemployed 
which  will  be  created  and  increased  by  its  adoption.  For  this 
reason  alone  the  results  must  be  disastrous,  at  least  until  the 
same  paternal  government  which  has  provided  the  minimum 
wage  shall  have  provided  for  those  who  are  thereby  subjected 
to  disadvantage  and  even  to  disaster.  At  the  same  time  that 
the  slow  or  inefficient  or  infirm  worker  is  driven  out  of  indus- 
try alt(^ther  into  want  and  even  pauperism,  with  the  conse- 
quent deprivation  not  only  to  himself  but  to  those  dependent 
or  partially  dependent  upon  him,  neither  he  nor  those  of  his 
class  can  in  this  country  ever  look  to  a  gradual  betterment  of 
their  condition.  The  immigration  of  the  lower  class  workers 
from  Europe  will  continue  to  swell  the  hordes  of  the  unem- 
ployed in  this  country.  The  arbitrary  law  of  compulsory  mini- 
mum wage,  violating  the  law  of  supply  and  demand,  will  have 
the  effect,  as  to  every  class  of  labor  for  whose  b^ieflt  it  is  pro- 
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posed,  to  decrease  the  demand  at  the  same  time  that  it  multi- 
plies the  supply.  The  inevitable  result  must  be  such  a  lack  of 
balance  and  adjustment  in  the  social  and  political  forces  of 
the  nation  that  catastrophe  will  follow.  No  remedy  or  preven- 
tion for  the  result  of  the  over-strain  of  natural  forces  will  be 
found. 


PREBBQUisrras  to  a  lbqisiativb  minimum  wagb 

Too  many  advocates  of  the  minimum  wage  assume  that  it  lies 
within  the  power  of  the  State,  through  its  l^islature,  to  furnish 
a  panacea  for  all  evils  experienced  under  the  present  wage  sys- 
tem. They  and  their  proposed  beneficiaries  assume,  that  once 
the  Oovemment  fiat  has  been  issued  in  legislative  form,  then 
immediate  relief  for  all  the  lower  classes  of  labor  will  come 
in  the  form  of  wages  sufficient  to  maintain  them  in  health  and 
comfort  They  do  not  consider,  and  if  they  do  they  blindly 
disregard  the  inevitable  workings  of  the  natural  law  of  eco- 
nomics which  from  its  very  nature  will  not  of  necessity  yield  to 
statutory  law.  There  are  certain  laws  of  nature,  economic  as 
well  as  physical,  which  are  and  will  remain  paramount  to  hu- 
man, statute  law.  They  are  Nature^s  limitations  upon  the  1^- 
islative  power  of  man,  and  as  such  they  are  paramount  law, 
without  being  subject  to  amendment,  even  more  controlling  than 
the  written  prohibitions  of  our  Federal  Constitution  are  con- 
trolling upon  the  legislative  power  of  the  federal  and  state 
l^slaturea  Any  state  which  sets  up  an  artificial  standard 
repugnant  to  economic  law  must,  if  it  hopes  ever  to  establish 
and  enforce  such  standard,  provide  in  advance  for  the  neces- 
sary readjustments  inexorably  demanded  by  the  natural  law 
which  is  infringed,  and  for  the  remedies  of  evUs  incident  to  the 
displacements  resulting  from  natural  forces. 

The  resulting  evils  of  the  enforcement  of  a  compulsory  wage 
standard,  due  to  economic  laws,  have  just  been  pointed  out 
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They  suggest  the  protective  provisioiis  desired  and  measiires 
for  which,  so  far  as  the  State  has  the  power,  it  would  be  the 
duty  of  the  State  to  provide.  The  army  at  workers,  male  and 
female,  with  their  families  dependent  upon  them,  who  suf- 
fer from  old  age  or  from  other  misfortunes  to  which  wage 
earners  are  liable  and  against  which  they  have  not  tbeak- 
selves  been  able  to  make  adequate  proviMon,  including  those 
who  by  the  minimum  wage  are  rel^ated,  perhaps  forever,  to 
the  class  of  the  unemployed,  should  be  insured  in  some  way  by 
the  State  against  the  disasters  of  such  misfortune.  Such  in- 
surance  may  include  (1)  an  adequate  qrstem  of  workmen's 
casualty  compensation;  (2)  organized  illness  insurance^  co» 
operative  or  obligatory  to  the  extent  of  the  legislative  power  of 
the  State,  including  infirmity  and  old  age  benefits. 

One  of  the  greatest  needs  for  preliminary  measures  would  be 
(3 )  providing  for  the  misfortune  of  non*employment>  throng 
official  and  throughly  oiganized  employment  exchanges,  with 
bureaus  collecting  and  reporting  data  with  reference  to  the 
emplojrment  needs  of  the  different  occupations  and  the  number 
and  locality  of  various  classes  of  employeea  Such  organiiEed 
efforts  in  behalf  of  labor  have  been  establiriied  in  England,  in 
eluding  even  insurance  against  unemploymeiit  made  obligatory 
upon  a  large  class  of  employees  and  industries. 

The  next  of  the  most  important  reforms  to  accompany  or  to 
precede  minimum  wage  statutes  should  be  (4)  a  ccHuprdien- 
sive  system  in  industrial  trade  education  and  for  vocational 
guidanca  These  should  be  made  not  only  a  part  of  the  public 
school  isQrstem,  but  should  be  made  the  subject  of  special  schools 
open  to  all  present  and  prospective  wage  earners.  By  such 
means  may  be  acquired,  with  less  loss  to  the  workar,  that  effi- 
ciency which  shall  measure  up  to  the  standard  of  the  estab- 
lished minimum  wage.  The  state  has  no  right  to  bar  from  em- 
ployment the  worker  of  less  than  ordinary  ability,  or  to  deprive 
him  of  paying  for  his  tuition  by  a  diminution  of  his  wages 
through  his  preparatory  period,  as  would  be  done  by  the  com- 
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pulsory  minimum  wage  law,  without  providing,  to  some  degree, 
at  leacrt,  a  substitute  for  the  advantages  of  which  he  is  deprived. 

Incidentally  also,  (5)  should  be  the  enactment  and  enforce- 
ment of  proper  eugenic  laws,  in  order  to  diminish  the  perpetua- 
tion of  defective  traits,  physical  or  moral.  Next  (6)  should  be 
retained,  and  if  necessary,  extended  in  scope,  the  present  bjb- 
tem,  so  far  bb  proper,  of  protective  labor  laws  limiting  the  age 
of  children  workers,  and  protecting  not  only  children  but  also 
women  and  men  as  to  hours  of  employment  in  dangerous  or 
unhealthy  occupations  and  as  to  sanitary  and  healthful  con- 
ditions in  all  occupations.  These  are  all  necessary  to  promote 
efBciency  and  to  diminish  the  tendency  of  the  minimum  wage 
law  to  increase  the  number  of  unemployed.  (Annals  Ameri- 
can Academy  Political  and  Social  Science,  July,  1913,  page  3 ; 
"The  Minimum  Wage  as  Part  of  the  Program  for  Social  Re- 
form,** by  Henry  R.  Seager,  Professor  of  Political  Economy, 
Columbia  University ) . 

But  of  primary  importance  as  a  preliminary  remedial  meas- 
ure ( 7 ) ,  there  must  be  more  effective  and  more  stringent  restric- 
tions upon  immigration.  All  other  reforms  for  the  advance 
ment  of  the  employee  and  for  the  care  of  the  unemployed  will 
be  worse  than  futile,  while  the  gates  at  Ellis  Island  pour  into 
this  country  a  constantly  arriving  horde  of  the  lower  class  of 
wage  earners  from  Europe  and  other  foreign  countries.  So 
long  as  the  army  of  the  unemployed  and  of  the  incompetent  is 
recruited  through  the  present  unrestricted  immigration,  the 
evil  results  due  to  economic  laws,  of  compulsory  minimum 
wage  will  be  increased  and  intensified.  More  than  that,  all  at- 
tempts at  remedies  or  readjustments,  whether  by  the  State  or 
by  organized  co-operative  effort,  will  be  rendered  futile.  (An- 
nals American  Academy  Political  and  Social  Science,  July, 
1913,  page  66 :  "Immigration  and  the  Minimum  Wage,**  by  Paul 
U.  Kellogg,  Editor  of  The  Survey). 

When  these  reforms  are  set  in  motion  and  made  effective,  and 
only  then,  would  it  be  possible  to  expect  any  substantial  benefits 
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from  a  compulsory  legislatiye  minimum  wage.  These  conaid* 
erations  are  entirely  apart  from  the  question  of  the  practica- 
bility of  any  particular  minimum  wage  statute,  or  of  the  con- 
stitutional power  of  the  l^islature  to  pass  and  have  enforced 
any  particular  statute,  or  a  minimum  wage  statute  at  alL 


BFFIGAGY  OF  PBOMOTING  OO-OPBRATION 

To  these  objections  upon  economic  grounds  above  enumerated 
might  be  added  many  others  which  have  been  urged ;  but  these 
are  sufficient  to  show  that  the  advisability  of  a  compulsory 
minimum  wage,  though  based  upon  a  living  wage^  is  not  a  self- 
evident  or  self-supporting  fact  The  questions  involved  are  far- 
reaching.  The  objections  shown  by  a  consideration  of  natural 
economic  laws  are  serious  questions,  to  say  the  least  They 
must  be  answered  satisfactorily  before  it  is  demonstrated  that 
a  compulsory  minimum  wage  is  either  a  practicable  or  wise 
policy. 

The  success  claimed  for  the  minimum  wage  in  New  Zealand 
and  Australia  is  not  at  all  a  conclusive  answer.  It  has  been  in 
operation  there  only  during  times  of  prosperity.  It  must  be 
considered  an  experiment  until  it  is  demonstrated  that  such 
laws  can  stand  the  stress  of  adversity.  Neither  has  its  success 
been  demonstrated  by  the  experience  in  Great  Britain,  where 
the  minimum  wage  has  been  applied  only  to  a  few  sweated  in- 
dustries and  also  to  workers  in  mines.  The  British  expert,  Mr. 
Ernest  Aves,  after  a  thorough  investigation  in  Australaria,  re- 
ported to  his  government  as  follows : 

^The  evidence  does  not  seem  to  justify  the  conclusion 
that  it  would  be  advantageous  to  make  the  recommenda- 
tions of  any  special  Boards  that  may  be  constituted  in  this 
country  legally  binding,  or  that  if  this  power  were  granted 
it  could,  with  regard  to  wages,  be  eflfectively  exercised." 
("The  Legal  Minimum  Wage,"  by  James  Boyle,  Forum, 
May,  1913). 
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How  much  more  diflScult^  then^  would  it  be  in  this  country, 
where  the  statutes  of  its  l^slatures  are  not  at  the  same  time 
the  fundamental  constitutional  law.  The  question  before  the 
British  Parliament  as  to  a  minimum  wage  statute  was  alone 
a  question  of  policy  or  expediency.  In  this  country  the  same 
question  is  involved  and  always  at  the  same  time  the  question 
of  consistency  with  our  system  of  government,  expressly  lim- 
iting legislative  powers  of  the  states  or  of  the  nation  as  against 
infringements  of  the  right  of  contract,  of  personal  liberty,  and 
of  the  preservation  of  property  righta 

Another  reason,  as  stated  by  Mr.  Aves,  for  the  inapplicability 
of  the  experiment,  as  applied  in  New  Zealand  or  in  Australia, 
to  a  country  like  Great  Britain  or  the  United  States,  is  the 
fact  that  there  only  a  comparatively  small  number  of  workers 
have  been  or  were  intended  to  be  affected  by  the  minimum  wage. 
So  small  is  their  number,  he  says,  that  it  is  ^'as  though  the 
whole  machinery  of  propaganda  and  of  the  government  were 
concentrated  on  a  city  somewhat  smaller  than  Birmingham.'' 
("The  Legal  Minimum  Wage,"  by  James  Boyle,  Forum,  May, 
1913). 

Mr.  Aves  says,  too,  referring  to  results  in  New  Zealand  and 
Australia,  that  under  the  minimum  wage  law  men  And  great 
difBculty  in  retaining  situations  when  they  pass  middle  age; 
and  it  becomes  harder  for  the  slow  or  inefScient  worker  to  get 
a  job,  as  the  employers  will  not  pay  him  the  l^al  wage.  Re- 
ferring to  the  system  in  Victoria,  the  Massachusetts  Commis 
fiion  on  Minimum  Wage  Boards  says  that : 

"These  special  boards,  although  authorized  to  secure  a 
Qiving  wage,'  in  practice  have  served  rather  to  formulate 
common  rules  for  a  trade,  to  bring  employees  and  employ 
ers  into  co-operative  rules  and  to  provide  suitable  ma- 
chinery for  the  readjustment  of  wages  and  other  matters 
to  changing  economic  conditions."  (See  Report  Massachu- 
setts Commission  on  Minimum  Wage  Boards,  January, 
1912,  pages  14-15 ;  "The  Principle  of  the  Minimum  Wage," 
by  A.  C.  Pijou,  Nineteenth  Century,  March,  1913 ;  "Mini- 
mum Wage  and  Its  Consequences,"  by  Sidney  Brooks,  The 
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Living  Age,  May  11,  1912;  "The  Economic  Theory  of  a 
Legal  Minimum  Wage/'  by  Sidney  Webb,  the  Journal  of 
Political  Economy,  December,  1912;  "Massachusetts  and 
the  Minimum  Wage,"  by  H.  LaRue  Brown,  Chairman  of 
Massachusetts  Minimum  Wage  Commission,  Annals  Aca- 
demy Political  and  Social  Science,  July,  1913,  pages  13, 16, 
17). 

The  system  as  so  administered  is  not  considered  antagonistic 
to  the  interests  of  either  the  employer  or  the  employee. 

Therefore,  so  far  as  the  practical  application  of  the 
statutory  minimum  wage  is  concerned,  any  practical  benefi- 
cial effects  have  been,  not  through  the  ^iforcement  of  its  com- 
pulsory features,  but  by  reason  of  the  official  promotion  of  co- 
operation between  employers  in  raising  the  standard  of  wages. 

The  economic  objections  here  suggested  are  supported  by 
the  authority  of  Professor  F.  W.  Taussig,  of  Harvard  Uni- 
versity, who  in  May,  1916  presented  the  result  of  his  studies  of 
the  subject  in  the  Quarterly  Jowrnai  of  Economics.  Directs 
ing  his  discussion  to  the  minimum  wage  statutes  of  the  United 
States  which,  as  he  says  were  "designed  to  be  effective  for  the 
lowest-paid  grade  of  women's  labor  only,"  he  says: 

"Both  in  the  factories  and  shops  the  great  majority  of 
women  are  young.  Of  all  the  women  employed,  at  least 
half  are  between  the  ages  of  IG  and  25 ;  among  those  who 
work  in  factories  and  shops,  the  proportion  of  young  women 
is  even  greater.  It  follows  that  they  are  a  shifting  class, 
industrial  birds  of  passage.  One  set  enters  the  shops  and 
factories  and  remains  there  a  year  or  two,  at  most  a  few 
years.  Its  members  marry,  and  are  succeeded  by  a  new 
set.  Though  there  are  some  older  women  in  the  group 
here  under  review — the  lowest-paid  group — it  is  made  up 
chiefly  of  the  young.  And  from  their  youth  and  the  tem- 
porary nature  of  their  work  it  follows  that  in  the  main 
they  are  unskilled  or  inexperienced ;  or,  if  skilled  and  ex- 
perienced, only  in  such  tasks  as  can  be  easily  learned." 

"Again,  the  majority  of  these  girls  and  women  live  at 
home.  They  are  ordinarily  members  of  a  family  group 
which  makes  common  cause  in  domestic  life.    ♦  ♦  •    The 
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typical  female  workers  are  the  eighty  per  cent  living  at 
home  and  contributing  the  larger  part  of  their  earnings  to 
the  family  treasury.  Twenty  per  cent  of  the  girls  at  most 
are  independent  workers." 


''The  girl  who  earns  |6.00  a  week  and  brings  home  that 
sum  as  a  contribution  to  the  family  earnings  adds  to  the 
joint  resources  more  than  she  adds  to  the  joint  expenses. 
*  *  *  The  circumstances  that  they  live  at  home  contrib- 
utes immensely  to  swell  the  numbers  offering  themselves 
in  the  labor  market  and  affects  immensely  the  wages  which 
they  get;  and  it  also  affects  the  industrial  quality  of  their 
work.  Here  we  have  what  is,  from  the  point  of  view  of 
economic  theory,  the  crux  of  the  situaticm.  There  is  no 
proposition  so  universally  accepted  in  economics  as  that  the 
remuneration  of  persons  in  any  labor-group  depends  di- 
rectly on  the  numbers  in  that  group.  It  is  greater  if  the 
numbers  are  small,  less  if  they  are  large.'' 


''Now,  the  general  economic  presumption  is  that  When 
a  given  price  has  come  to  rule  in  a  market^  it  is  the  price 
fixed  by  the  conditions  of  that  market  If  the  wages  of 
a  particular  kind  of  labor  are  low,  as  in  the  case  of  un- 
skilled men,  the  explanation  presumably  is  that  there  are 
many  of  them  and  the  marginal  desirability  of  their  la- 
bor is  small.  If  the  wages  of  unskilled  women  are  even 
lower,  presumably  it  is  because  the  marginal  desirability 
of  their  labor  is  still  smaller.  Eiconomists  have  speculated 
what  consequences  would  ensue  if  ordinary  muscular  la- 
bor were  scarce — ^if  only  a  select  few  could  handle  the  pick 
and  the  shovel  and  the  plow ;  how  much  their  labor  would 
be  desired  and  how  high  would  be  their  wagea  And  we 
might  similarly  make  the  hypothesis  that  but  few  women 
were  in  the  labor  market ;  then  doubtless,  it  would  api>ear 
that  there  were  some  tasks  for  which  they  were  peculiarly 
fitted  and  peculiarly  desirable;  and  the  wages  of  the  lim- 
ited number  would  be  comparatively  high." 


"It  seems  to  follow,  further,  that  to  set  a  rate  of  wages 
higher  than  the  going  market  rate,  will  not  accomplish  the 
object  in  view,  or  at  least  the  main  object  desired — ^namely 
to  bring  up  to  the  minimum  all  now  employed  at  the  lower 
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rate.  At  higher  wage0  not  so  many  can  find  employment. 
And  while  the  nnmber  demanded  at  these  wages  will  be 
less,  the  number  seeking  employment  is  likely  to  be  greater. 
Professor  Persons  has  remarked  that  a  certain  number  of 
women  who  are* now  tempted  to  offer  their  services  in 
the  market  will  be  tempted  by  the  better  pay.  With  less 
numbers  demanded  and  larger  numbers  offering,  there  will 
be  a  selection  of  the  more  desirable,  a  rejection  of  the  less 
derirable,  non-employment  for  a  certain  proportion.  How 
large  the  proportion  of  unemployed  will  be,  must  depend 
on  the  conformation  of  the  demand  schedule;  but  unem- 
ployed there  will  be,  and  haice  failure  to  accomplish  the 
desired  object  Such  seems  to  be  the  first  and  simplest  ap- 
plication of  economic  theory  to  the  case." 

Professor  Taussig  denies  that  the  low  wages  of  womai  are 

explicable  <m  the  ground  that  they  are  weak  bargainers : 

^^The  explanation  of  low  wages  is  to  be  found  in  that  ul- 
timate source  already  indicated — the  marginal  service — 
ability  or  vendibility  of  the  particular  kind  of  labor,  and 
therefore  in  the  numbers  offering  it  in  the  market. 


"The  fundamental  cause,  we  are  forced  to  believe,  is  in 
the  numbers  of  those  seeking  employment  And  these  num- 
bers are  part  of  the  mass  of  unskilled  workers  whose  pres- 
sure for  employment  so  profoundly  influences  our  indus- 
trial and  sociaJ  conditions  in  every  direction.  The  low 
wages  of  factory  women  are  indissolubly  associated  with 
the  problems  of  immigration.  The  constant  recruiting  of 
the  rank  and  file  of  unskilled  workers  by  the  inflowing  army 
of  immigrants  keeps  wages  in  this  bottom  range  peculiarly 
low  in  the  United  States. 


^And  it  is  their  daughters  who  constitute  the  great  army 
of  women  workers  competing  for  employment  in  factories 
and  shopa  The  wages  which  the  parents  get  attract  them 
in  great  numbers  to  the  United  States;  the  wages  which  the 
young  women  get  attract  them  in  gi*eat  numbers  to  the 
diops  and  factoriea  The  multitude  which  thus  bids  for 
employment  in  the  entire  field  brings  about  current  rates 
of  remuneration  which  serve  on  the  whole  to  'clear  the  mark- 
et/ Rates  distinctly  higher  would  cause  more  applicants  to 
offer  their  services,  and  would  cause  less  to  be  employed. 
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The  economic  theory  of  the  ease  is  simple;  the  oaly  effec- 
tive remedy  for  the  low  wages  of  a  particulap  ijlgss  of 
workers  is  a  decline  in  the  numbers  offering  themselves 
for  the  particular  sort  of  employment  . 

The  result^  as  Professor  Taussig  says^  of  a  statutory  mini- 
mum wage  is  non-employment: 

'What  would  happen  if  legislation  should  try  to  apply 
to  the  wages  of  all  women  a  minimum  of  say  fS.OO  a  week 
— the  sort  of  standard  rate  that  is  commonly  proposed? 

"The  answer  to  this  question  on  general  reasoning  would 
seem  clearly  to  be  that  not  all  the  women  would  continue 
to  be  employed.  The  numbers  offering  their  services  in 
the  market  would  rise;  it  is  a  peculiarly  elastic  kind  of 
labor  supply.  On  the  other  hand^  the  number  demanded  in 
industry  at  the  higher  rate  would  be  less.  The  more  ef- 
ficient (or  more  tractable)  would  be  culled  out  and  first 
employed.  Others,  of  the  common  run,  would  be  retained 
in  certain  operations  for  which  they  were  serviceable  and 
profitable  e«^en  at  the  higher  rate.  But  there  would  be  a 
residuum — ^how  large  a  proportion,  it  is  impossible  to  say, 
but  doubtless  considerable — not  employed  at  all." 

And  Professor  Taussig  ccKucludes  as  follows: 

"The  preceding  discussion  seems  to  justify  a  warning 
that  there  is  n^  of  going  slow  in  the  regulation  of 
wpmen^s  wages.  More  particularly  there  is  need  of  cautioi^ 
in  applying  as  the  standard  for  determining  all  wages,  the 
amount  needed  by  the  independent  women.  The  'parasitic^ 
Interpretation  of  the  situation  is  unwarranted.  The 
women  workers  are  not  a  drain  on  their  families  or  on  other 
industries,  or  on  the  community  at  large.  It  is  precisely  at 
this  point  that  the  campaign  now  being  carried  on  in  the 
United  States  is  vulnerable.  I  cannot  but  believe  that  ^n 
attempt  to  apply  on  a  sweeping  scale  thje  principle  Qf  abol- 
ishing 'parasitism'  must  before  long  break  down  in  prac- 
tice. The  real  question  is  not  whether  the  young  wcmien 
fail  to  contribute  anything  to  their  families  or  to  the  nar 
tional  dividend — they  do  contribute — ^but  how  their  con- 
tribution can  be  made  larger  and  how  they  can  secure  a 
larger  share  of  the  national  dividend.  The  plain  facts  of 
the  situation  must  be  faced.  The  inunense  majority  of 
women  who  work  in  factories  and  like  employments  do  not 
need  as  a  minimum  any  such  wages  as  the  commissions 
now  at  work  are  asked  to  prescribe.  To  prohibit  their 
employment  except  on  this  basis — ^to  require  that  every 
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woman  at  work  should  receive  some  sach  sum  as  |8.00  a 
week — ^would  not  bring  about  the  employment  of  all  at  any 
such  rate,  but  a  reduction  of  the  number  employed  and  a 
failure  to  attain  the  desired  end.'' 


IV 

^Preponderant 


»» 


It  is  now  nearly  six  years  since  the  question  of  the  ^ctent 
of  the  police  power  of  the  state  was  discussed  by  the  Federal 
Supreme  Ck>urt  in  the  case  of  Nohle  Staie  Bank  v.  HaskeU. 
Since  then,  two  sentences,  picked  out  of  that  decision  and  dis- 
connected from  their  context  or  application,  have  been  quoted 
as  supporting  every  extreme  theory  repugnant  to  the  funda- 
mental principles  of  our  constitutional  system  of  government 
They  have  been  the  solace  and  plaything  of  visionaries.  They 
have  been  put  forward  bb  authoritative  support,  from  the  high- 
est judicial  tribunal,  of  every  political  vagary  which  has  been 
advanced  since  they  were  uttered.  From  them  the  socialist 
claims  not  only  justification  for  his  creed,  but  also  a  promise 
of  the  effective  accomplishment  of  his  ^ids,  and  this,  too,  by 
the  instruments  by  which  he  has  said  he  would  work  out  those 
ends;  because,  under  his  construction,  they  would  compel  all 
constitutional  protection  to  property  to  yield  to  the  forces  of  a 
"preponderant  opinion."  The  pseudo-reformer  who  confounds 
change  with  progress  cites  these  excerpted  sentences  as  author- 
ity in  favor  of  his  proposition  to  do  away  with  all  constitu- 
tional saf^uards  and  to  turn  every  judge  and  every  judicial 
decision  over  to  the  arbitrary  caprice  of  a  temporary  majority. 
Every  possible  change  in  the  administration  of  the  law  or  in 
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onr  eastern  of  govemment  is  advanced  not  only  aa  justifiable^ 
but  as  feasible  and  consistent  with,  constitutional  law ;  because, 
as  it  is  allied,  these  excerpts  extend  the  limits  of  the  police 
power  as  theretofore  established  and  make  the  police  power 
of  the  respective  states,  without  limit,  paramount  to  every  other 
constitutional  consideration. 

In  the  same  way  they  are  cited  by  advocates  of  the  constitu- 
tionality of  the  minimum  wage  statute  as  involving  a  new  doc- 
trine with  r^ard  to  the  police  power  in  accordance  with  which 
all  objections  to  the  constitutionality  of  that  statute  are  over- 
come. ( Report  Massachusetts  Commission  on  Minimum  Wage 
Boards,  1912,  page  24;  and  ^'Minimum  Wage  Legislation,"  by 
John  A.  Byan,  Catholic  World,  February,  1913 ) . 

These  sentences  are,  in  the  words  of  Justice  Holmes,  who 

wrote  the  d«jision  {Noble  State  B<mk  v.  HaakeU,  219  U.  S. 

104,  111) : 

'^It  may  be  said  in  a  general  way  that  the  police  power 
extends  to  all  the  great  public  needs.  It  may  be  put  forth 
in  aid  of  what  is  sanctioned  by  usage,  or  held  by  the  pre- 
vailing morality  or  strong  and  preponderant  opinion  to  be 
greatly  and  immediately  necessary  to  the  public  welfare." 

What  Justice  Holmes  said  in  the  Oklahoma  Bank  case  was 

no  new  doctrine  of  the  police  power,  nor  a  rule  extending  any 

former  doctrine.    As  he  protests  (in  his  opinion  denying  rear- 

gument;  219  U.  S.  575,  580) : 

"The  analysis  of  the  police  power,  whether  correct  or  not, 
was  intended  to  indicate  an  interpretation  of  what  has 
taken  place  in  the  past,  not  to  give  a  new  or  wider  scope 
to  the  power." 

In  a  former  case  the  Supreme  Court,  speaking  through  Jus^ 
tice  Brewer,  had  said  what  was  intended  to  be  the  same,  and 
to  have  the  same  application,  as  was  stated  by  Justice  Holmes 
in  the  Oklahoma  case.  With  reference  to  the  claim  that  a 
woman's  peculiar  physical  structure  and  duties  would  make 
an  employment  in  which  she  is  required  to  stand  for  long  hours 
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tice  Brewer  had  said  {MuUer  v.  Oregon^  208  U.  S;  412,  420-1) : 

"The  legislation  and  opinions  referred  to  in  the  margin 
may  not  be,  technically  speaMng,  authorities,  and  in  th^n 
is  little  or  no  discussion  of  the  constitutional  question  pre- 
sented to  us  for  determination,  yet  they  are  significant  of  a 
•widespread  belief  that  woman's  physical  structure,  and  the 
functions  she  preforms  in  consequence  thereof,  justify  i^e- 
cial  l^slation  restricting  or  qualifying  the  conditions 
under  which  she  should  be  pertnitted  to  toil.  Constitu- 
tional questions,  it  is  true,  are  not  settled  by  even  a  con- 
sensus of  present  public  opinion,  for  it  is  the  peculiar  value 
of  a  written  constitution  that  it  places  in  unchanging  form 
limitations  ujwn  legislative  action,  and  thus  gives  a  per- 
manence and  stability  to  popular  government  which  other- 
wise would  be  lacking.  At  the  same  time,  when  a  question 
of  fact  is  debated  and  debatable,  and  the  extent  to  which 
a  special  constitutional  limitation  goes  is  aflftected  by  ihe 
truth  in  respect  to  that  fact,  a  widespread  iand  long  con- 
tinued belief  concerning  it  is  worthy  of  considerati<m.  We 
take  judicial  cognizance  of  all  matters  of  general  knowl- 
edge." 

There  was  no  new  principle  and  no  extension  of  former  prin- 
ciples announced  nor  intended  to  be  announced  in  the  'Oklor 
homa  Bank  case.  The  question  there  was,  as  to  the  police 
power  of  the  State  of  Oklahoma  to  regulate  banking  within  the 
state  and  to  provide  guaranti^  under  the  authority  of  the 
State  and  under  its  direction  against  the  insolvency  of  bluik^ 
organized,  maintained  and  operated  with  the  sahcti<»i  and 
under  the  authority  of  the  State.  It  was  hAA  that  the  com- 
ptdsory  assessments,  for  the  purpose  of  making  up  the  guaranty 
fund,  provided  to  be  paid  by  the  various  baulking  institutions 
were,  under  all  the  circumstances,  within  the  police  power  of 
the  State. 

There  is  absolutely  nothing  in  that  case  from  which  it  can 
be  argued  that  it  is  within  the  police  power  of  a  State  to  c<»n- 
pel  the  payment  of  a  minimum  wa^e  in  connection  with  em- 
ployment in  any  occupation,  without  distinction  as  to  kind, 
and  especially  when  the  basis  of  the  attempted  exercise  of  the 
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police  power  is  merely  a  pergonal  need, — having  no  relation 
to  the  occupation  or  employment  itself, — of  the  employee. 

While  not  controlling^  the  inquiry  is  here  proper,  whether 
the  Minimum  Wage  Statute  is  one  which  is  '^put  forth  in  aid 
of  what  is  sanctioned  by  usage  or  held  by  the  prevailing  moral- 
ity or  strong  and  preponderant  opinion  to  be  greatly  and  imme- 
diately necessary  to  the  public  welfare.'' 

We  have  already  outlined  the  economic  objections  and  the 
opposition  of  representative  public  men,  based  upon  such  eco- 
nomic objectlona  One  of  these  is  a  recognized  statesman,  now 
President  of  the  United  States.  Besides  others,  we  have  cited 
the  opinion  of  one  who  is  so  situated  as  to  speak  from  experience, 
from  scientific  study  and  as  an.  authoritative  representative  of 
labor.  These  are  men,  who  in  their  respective  spheres^  have 
made  a  study  of  the  questicm  from  its  economic  and  political 
viewpoints,  as  well  as  from  the  viewpoint  of  public  poUcy. 

We  have  outlined  the  views  of  the  British  expert,  Aves,  whose 
conclusions  are  based  upon  an  extended  official  expert  inves- 
tigation. We  have  also  noted  the  conclusicHi  of  the  only  delib- 
erate  official  investigation  of  the  question  which  has  been  made 
by  any  official  body  in  the  United  States,  the  Massachusetts 
Ck>mmission  on  Minimum  Wage  Boards,  which  led  to  the  adop- 
tion in  the  State  of  Massachusetts  of  an  indirectly  compulsory 
minimum  wage.  It  is  significant  that  the  only  directly  com- 
pulsory minimum  wage  statutes  were  all  passed  by  the  L^^a- 
tures  of  1913:  Or^on  (Chapter  62,  Laws  of  1913);  Wash- 
ington, (Chapter  174,  Laws,  1913} ;  Colorado,  (Chapter  110, 
Laws  ol  1913) ;  Wisconsin,  (Sections  1729,  s-1  to  12,  Statutes 
1913;  Chapter  712,  Laws,  1913);  Minnesota  (Chapter  647, 
Genl.  Laws  1913) ;  California,  (Chapter  324,  Statutes  1913) ; 
and  Utah,  (Chapter  63,  Laws  of  1913). 

The  only  exception  is  the  Arkansaa  Statute  of  1916,  (Chap- 
ter 191,  Laws  1915). 

In  the  year  1913  also  was  passed  the  Nebraska  Minim^n^ 
Wage  Statute  (Chapter  211,  Laws  1913),  which  followed  the 
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so-called  ^^on-compulsary"  statute  of  Massachusetts  which 
bad  been  passed  in  1912  and  which  wbb  further  amended  in 
1913  (Chapter  706,  Acts  of  1912,  as  amended  bj  Chapters  330 
and  673,  Acts  of  1913).  These  statutes  are  discussed  more  in 
detail  in  the  next  subdivision  below, — '^Minimum  Wage  Leg- 
islation in  the  United  States." 

With  the  possible  exception  of  Massachusetts,  these  were  the 
same  legislatures  which  showed,  by  other  enactments  and  by 
proposals  for  constitutional  amendments,  that  their  attitude  to- 
ward economic  and  coustitutional  questions  waa  controlled 
by  the  wave  of  extremism  and  radicalism  which  at  that  time 
was  altogether  too  prevalent    Constitutional  measures  which 
those  Legislatures,  or  many  of  them,  proposed  for  adopticm 
by  the  people,  have  since  been  discussed,  deliberated  upon, 
and  have  been  demonstrated  to  be  repugnant  to  the  costing 
prevalent  opinion  of  the  electorate  of  those  States.    The  Judi- 
cial Recall  Amendment,  which  was  proposed  by  a  very  large 
majority  in  the  1913  Legislature  of  Minnesota,  was  repudiated 
by  the  electorate  of  that  State  in  the  election  of  1914.    So 
with  the  Recall  Amendment  in  Wisconsin,  the  Initiative  and 
Referendum  iu  Minnesota,  and,  indeed,  most  of  the  amend- 
ments which  were  voted  upon  in  these  States  under  proposals 
adopted  by  the^  L^islatures  of  1913. 

The  fact  that  several  State  Legislatures  have  already  enacted 
it,  is  not,  therefore,  any  support  for  the  claim  that  the  compul- 
sory  Minimum  Wage  is  demanded  or  favored  by  a  prevailing 
public  opinion.  The  extent  of  the  existence  of  such  statutes, 
is,  nevertheless,  an  interesting  fact,  to  be  taken  into  considera- 
tion, however,  only  in  connection  with  other  facts. 


MINIMUM    WAGS   LESGISIiATION   IN  THB    UNITBD   STATB8 

Minimum  wage  l^slation  in  the  United  States  has  been 
confined  to  the  following  states,  under  acts  in  the  years  desig- 
nated: 
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Massaehuaetts  (1912) ;  Nebraska  (1913) ;  Arkansas  (1915) ; 
California  (1913) ;  Colorado  (1913) ;  Oregon  (1913) ;  Utah 
(1913) ;  Washington  (1913) ;  and  Wisconsin  (1913).  In  1915, 
also,  Idaho  provided  for  a  Commdssion  to  investigate  the 
question,  but  has  not  passed  any  minimum  wage  statute. 

With  the  exception  of  the  statutes  of  Massachusetts,  Ne- 
braska, Arkansas  and  Utah,  these  minimum  wage  statutes  are 
all  substantially  in  the  terms  d  the  Or^on  statute  here  in 
question.  All  these  statutes  purport  to  be  based  upon  the  police 
power  of  r^ulation  of  occupations  in  the  interest  of  ^^public 
welfare,  safety,  health  and  morals.^'  In  each  case,  their  con- 
crete object  is  to  provide  for  wom^i  workers  a  wage  which 
shall  not  be  less  than  that  which  is  considered  required  to 
supply  each  female  worker,  as  an  independent  supporter  of 
herself,  such  full  ^^ving  wage''  as  wUl  keep  her  in  ^liealth  and 
comfort"  Every  statute  bases  its  eKercise  of  police  power  regu- 
lation on  the  claim  that  the  supplying,  to  a  citizen  who  happens 
to  be  an  employee  in  any  particular  occupation,  of  the  needs 
of  such  citizen  as  an  individual  for  a  comfortable  living  makes 
the  occupation  in  question  '^affected  with  a  public  interest," 

■ 

and,  therefore,  subject  to  the  wage  r^ulation  in  question. 

In  only  three  states,  other  than  Or^on,  has  an  attempt 
been  made  to  enforce  the  minimum  wage  features  of  these 
statutea  Therefore,  in  showing  existing  legislation,  we  will 
first  take  up  those  three  States. 

MaBsachu8ett9 

The  Massachusetts  statute  appears  as  Chapter  706,  Acts  of 
1912,  and  Chapters  330  and  673,  Acts  of  1913. 

The  Massachusetts  statute  authorizes  a  Commission  to  inves- 
tigate and  determine  the  wages  of  female  workers  in  any  indus- 
try or  occupation  which  are  necessary  to  supply  to  such  work- 
ers the  cost  of  living  and  to  maintain  the  worker  in  health. 
The  V>>mmi88ion  has  the  same  power  as  to  the  wages  of  all 


106 

leamtra  or  apprentices  (of  either  wx) ,  and  of  all  minora  bdow 
18  years  of  age  (of  either  sex).  The  wage  so  found  is  not  direct- 
ly compulsory  upon  the  employer ;  that  is^  there  is  not  fine  or 
imprisonment  for  failure  to  pay  that  wage. 

The  penalty  upon  an  employe  for  not  paying  the  prescribed 
wage  iS)  that  the  Commission  publishes  the  recalcitrant  em- 
ployer in  newspapers^  and  the  publication  of  such  official  list 
is  made  compulsory  upon  the  newspapers.  The  only  r^nedy 
allowed  the  employer  is,  that  he  may  come  into  court  and  as- 
sume the  burden  of  proof  in  showing  that  the  prescribed  wage 
is  such  as  not  to  leave  him  a  fair  profit  If  he  is  successful  in 
so  showing  then  the  court  may  restrain  the  Commission  from 
the  publication  provided.  The  remedy  is  individual  to  each 
employer. 

In  theory  this  Massachusetts  statute  provides  a  method  of 
coercion.  The  method  was  intended  to  obviate  the  constitu- 
tional objections  which  we  here  raise  to  a  directly  compulsory 
statute.  In  its  practical  application,  it  is  more  repugnant  to  the 
business  sense  of  the  community,  as  well  as  to  established  law, 
than  the  apparently  more  drastic  statutes  of  Minnesota  and 
Oregon.  This  could  not  as  well  now  be  said  of  the  Massachu- 
setts statute  as  a  year  ago,  before  its  viciousness  had  been  dem- 
onstrated by  practice.  The  state  commission  and  its  wage 
boards  become  mere  instruments  for  carrying  out  the  demands 
of  the  employeea  In  terms,  the  statute  Bttordn  employers  a 
hearing  upon  the  question  of  the  reasonableness  of  the  wage 
fixed  and  of  their  ability  to  pay.  In  practice,  all  such  con- 
siderations are  cast  aside,  including  evidence  of  facts,  except 
in  so  far  as  they  accord  with  the  preconceived  notion  as  to  what 
the  wage  should  be  in  order  to  give  to  the  ^nployees  all  that 
they  demand,  and  to  take  from  the  employera  irrespective  of 
their  ability  to  pay.  If  an  employer  fails  to  pay  the  wage  fixed, 
he  is  published  throughout  the  state.  The  statute  makes  it  a 
crime  for  any  newq)aper  publisher  to  refuse  th%s  publicly  to 
blacklist  an  employer.    He  may  be  compiled  thus  |mUicdy  to 
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bold  up  to  censure  his  own  relative,  or  his  best  paying  adver- 
tiser — or  even  himself.  Such  a  statute  holds  oyer  every  em- 
ployer the  threat  of  an  official  public  blacklist  and  boycott, 
mofte  severe  and  more  damaging  than  any  private  boycott  ever 
established^ 

Again^  in  practice,  the  Massachusetts  statute  results  in  dis- 
crimination. Its  wage  boards  and  commission  fix  different 
wages  for  different  occupations,  and  even  for  differ^it  classes 
of  employees  in  the  same  occupation.  As  the  wage  is  fixed  ir- 
respective of  the  earning  capacity  of  the  ^nploye^  and  is  theo- 
retically based  upon  the  individudl  cost  of  living,  then  why 
has  one  worker  a  right  to  a  living  wage  greats  than  that  of 
another?  The  fact  is  that,  although  theoretically  computed 
upon  the  basis  of  a  living  wage,  it  is  not  computed  at  all. 
It  is  simply  fixed  fcH*  each  class,  from  time  to  time, 
as  the  various  boards  are  influenced  by  the  demands  of  the 
employees.  Moreover,  each  wage,  when  fixed^  is  only  a  step- 
{Mng-stone  to  a  higher  wage.  Each  class  of  employees  is  con- 
stantly seeking  an  increase,  regardless  of  any  basis  of  compu- 
tation, and  particularly  regardless  of  the  worth  of  the  em- 
ployee to  the  employer. 

The  results  of  the  application  of  the  Massachusetts  statute 
have  justified  the  objections  to  such  legislation  based  upon  eco- 
nomic as  well  as  on  constitutional  grounds.  The  first  industry 
m  the  United  States  to  have  applied  to  it  the  statutory  mini- 
mum wage  was  that  of  the  brush  making  industry  in  Massa- 
chusetts, in  which,  from  its  very  nature,  an  unusually  large 
number  of  unskilled  workers  are  employed.  Oue  brush  con- 
cern, after  the  minimum  wage  for  brush  makers  took  effect,  dis- 
charged over  one  hundred  of  its  unskilled  employeea  Then  it 
reorganised  its  methods  of  work  so  that  the  less  skilled  labor 
is  done  by  those  who  also  perform  more  skilled  work.     The 

• 

total  wage,  however,  is  f40,000  a  year  less  than  that  paid  be- 
fore. Many  other  of  the  hrvttk  contems  in  Massachusetts  dis- 
charged a  large  number  of  their  employees  who  were  incapable 
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of  earning  the  wage  fixed.  An  inyestigation  six  months  after- 
wards showed  that  two-thirds  of  the  workers  so  discharged 
had  not  since  been  able  to  get  employment  in  any  line  of  work 
at  any  price^  and  that  many  were  engaged  in  other  onploy- 
ments  where  a  minimnm  wage  was  not  yet  fixed^  and  were  re- 
ceiving less  than  when  discharged  from  their  work  as  bnub 
makers.  ( See  Bulletins  Mass.  Minimum  Wage  Commission,  and 
Annal  Reports  same  Commission;  also^  ''The  Minimum  Wage 
— ^Massachusetts  Experience,"  published,  Boston,  1916,  Ma^ 
chants  and  Manufacturers  of  Massachusetts).  The  Massachu- 
setts courts  are  now  holding  their  decision  as  to  this  statute's 
constitutionality  waiting  this  court's  decision  in  these  cases. 

Mmne9ota 

The  Minnesota  statute  ( Chapter  547  General  Laws  1913 )  pro- 
hibits any  employer  from  employing  any  ''worker'*  at  less  than 
a  "living  wage."  "Worker"  is  defined  to  mean  a  "woman 
*  *  *  employed  for  wages";  that  includes,  also,  mininrs 
(of  both  sexes),  a  woman  or  minor  learner,  and  a  woman  or 
minor  apprentice.  "Living  wage"  is  defined  as  "wages  suffi- 
cient to  maintain  the  worker  in  health  and  supply  him  with 
the  necessary  comforts  and  conditions  of  reasonable  life." 

In  Minnesota  a  Commission  was  formed  and  proceeded  to 
put  the  statute  in  operation,  but  was  enjoined  by  the  courts  in 
a  decision  holding  the  statute  unconstitutional  (See  decision 
of  Judge  Catlin,  Ramsey  County  District  Court,  in  the  cases  of 
A.  M.  Ramer  Company  v.  Eliza  P.  Evans,  et  al,  and  WUliams  v. 
Eliza  P.  Evans,  et  al.,  set  forth  in  this  brief  above,  pp.  67-9 ) . 
This  decision  was  filed  November  23,  1914,  and  is  now^  in  the 
Supreme  Court  of  Minnesota,  on  appeal,  having  been  argued 
and  submitted,  but  held  for  decision  awaiting  decision  of  this 
court  in  these  Oregon  casea 

Arkansas 
The  Arkansas  statute  (Act  191,  Laws  1915)  fixes  the  mini- 
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mnm  wage  in  the  first  instance  dircfctly^  instead  of  throagh 

a  Commission.    It  provides: 

"Sec.  7.  It  shall  be  unlawful  for  any  employer  of  labor 
mentioned  in  Section  1  of  this  Act  ( manuf acturing^ 
mechanical  or  mercantile  establishment^  laundry^  or 
express  or  transportation  company)  to  pay  any  female 
worker  in  any  establishment  or  occupation  less  than  the 
wage  specified  in  this  section,  to-wit,  except  as  hereinafter 
provided :  All  female  workers  who  have  had  six  months' 
practicable  [practical]  experience  in  any  line  of  industry 
or  labor  shall  be  paid  not  less  than  |1.25  per  day.  The 
minimum  wage  for  inexperienced  female  workers  who  have 
not  had  six  months'  experience  in  any  line  of  industry  or 
labor  shall  be  paid  not  less  than  fl.OO  per  day." 

Section  9  provides  that  females  who  are.  paid  upon  a  piece 
work  basis,  bonus  system  or  in  any  other  manner  than  by  the 
day,  shall  be  paid  not  less  than  the  rate  hereinafter  specified 
for  the  female  employes  who  are  working  on  the  day  rate  sys- 
tem. 

A  Commission  is  provided  which  after  investigation  may 
raise  or  lower  the  statutory  rate  so  fixed,  and  establish  a  rate 
which  "is  adequate  to  supply  a  woman,  or  minor  female  work- 
er engaged  in  any  occupation,  trade,  or  industry,  the  necessary 
cost  of  proper  living,  and  to  maintain  the  health  and  welfare 
of  such  woman,  or  minor  female  worker." 

Failure  on  the  part  of  any  employer  to  pay  the  rate  so  fixed 
is  punishable  by  a  fine  of  not  less  than  |25  nor  more  than  flOO 
for  each  day  of  noncompliance. 

This  Arkansas  statute  has  been  declared  unconstitutional  by 
the  lower  courts  of  that  state  and  on  appeal  the  question  is 
still  pending  in  the  Arkansas  Supreme  Court.  {State  of  Ar- 
kansas ,  appellant,  .vs.  J.  B.  Crowe,  appellee,  submitted,  1915 ) . 


Nebraska 

The  Nebraska  statute  (Chapter  211,  Laws  of  1913}  substan 
tially  follows  that  of  Massachusetta 
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Caiifamia 

The  California  statnte  (Chapter  324,  Statutes  lOlB)  fixes 
the  minimum  wage  as  '^the  necessary  cost  of  proper  living  and 
to  maintain  the  health  and  welfare  (rf  sacl^  women  and  minora" 
It  is  generally  on  the  lines  of  the  Oregon  statute. 

Oelorado 

The  Colorado  statute  (Chapter  110,  Laws  ot  1913)  applies 
to  ^'any  mercantile,  manufacturing,  laundry,  hotel,  restau- 
rant, telephone  or  telegraph  business."  The  ndnimum  wage  is 
fixed  on  the  basis  of  what  is  adequate  ^^to  supply  the  necessary 
cost  of  living,  maintain  them  in  health  and  supply  the  neces- 
sary comforts  of  life."  This  statute  is  g^ierally  on  the  lines  of 
the  Or^on  statuta 

Washingtof^ 

The  Washington  statute  (Chapter  174,  Laws  1013)  prohib- 
its employment  of  women  workers  '^at  wages  which  are  not  ade- 
quate for  their  maint^iance^'  and  authorizes  the  establidimait 
of  a  minimum  wage  such  ^^as  shall  be  held  to  be  reasonable  and 
not  detrimaital  to  health  and  morals  and  which  shall  be  suffi- 
cient for  the  decent  maintenance  of  women." 


Wisconsin 

The  Wisconsin  statute  (BeetiLons  1729,  «hl  to  12,  Statnten 
1913;  Chapt^  712,  Laws  1913)  prohibit^  l^ss  than  ''a  living 
wage**,  to  any  female  or  minor  employee;  which  is  defined  to 
mean  compensation  by  time  or  piece  work  or  otherwise  ^^suffi- 
cient to  enable  the  employee  receiving  it  to  maintain  himself 
or  herself  under  conditions  consistent  with  his  <^  her  wel- 
fare." 
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Utah 

In  Utah  (Chapter  63,  Laws  1913)  the  Wag^  Commission  fea- 
ture of  other  state  statutes  is  entirely  eliminatodf  and  tha  stat- 
ute briefly  and  directly  makes  it  unlawful  to  employ  females 
at  less  than  a  specified  rate  for  minors^  another  fq[NBcifl^  rate 
for  adult  learners  and  apprentices,  and  another  specified  rate 
for  experienced  adults.  There  is  no  distinction  between  dif- 
ferent class  of  employments^  and  a  breach  of  the  law  by  any 
regular  employe*  is  made  a  misdemeanor. 

Idaho  (md  Ohio 

There  are  no  minimum  wage  statutes  in  either  Idaho  or 
Ohio.  But  in  Idaho  the  le^slature  of  1915  (Chapter  136)  pro- 
vided for  a  Commission  to  investigate  the  question  of  minimum 
wages.  In  Ohio  in  1912  there  was  adopted  a  constitutional 
amendment  authorizing  laws  establishing  minimum  wages. 


MINIMUM  WAGE  STATUTES  IN  OTHBE  COUNTRIES. 

The  legislative  wage  is  not  a  new  idea.  It  appeared  first  in 
the  form  of  a  maximum  agricultural  wage  at  several  periods 
in  the  early  history  of  England.  These  maximum  wage  statr 
utes  were  the  outcrop  of  the  oppression  of  the  lower  classes, 
and  particularly  labor^s,  and  in  favor  of  the  landed  interests, 
which  was  indulged  in  from  time  to  time  by  Parliaments  not 
sufficiently  representative  of  the  common  people.  They  were 
of  the  same  unscientific  class  as  statutes  regulating  the  prices 
of  land,  of  flour,  of  fuel,  and  of  other  necessaries  of  life. 

Until  comparatively  recent  times  there  have  remained  upon 
the  statute  books  of  England,  certain  ancient  statutes  which 
have  become  obsolete,  but  which  are  the  remnants  of  the  once 
interfering  hand  of  the  legislature  in  respect  of  private  con- 
tracts of  sale.    One  of  these  is  the  statute  fixing  the  maximum 
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price  of  labor^  and  imposing  upon  all  the  legal  obligations 
to  work  for  anyone  who  demanded  service  (The  English  Stat- 
ute of  Labours,  of  1349).  An  English  act  of  1350  compelled 
laborers  to  stand  for  hire  in  oi>en  market  and  to  aerve  at 
not  less  than  maximum  prices,  and  also  prohibited  depart- 
ure from  the  country.  In  1562,  another  statute  required  all 
able-bodied  persons  between  certain  ages  to  work  for  any<me  de- 
manding their  services,  and  empowered  justices-of-the-peace 
and  sheriffs  in  each  county  to  fix  and  limit  the  wages  to  be 
paid ;  and  the  same  statute  also  fixed  the  minimum  hoars  for 
labor. 

Referring  to  these  statutes,  as  well  as  to  the  modem  mini- 
mum wage  statutes,  the  Supreme  Court  of  Indiana  recently 
said  {Street  v.  Yamey  Electrical  Co.,  160  Ind.  338) : 

^'In  the  very  nature  and  constitution  of  things,  l^isla- 
tion  which  interferes  with  the  operation  of  natural  and 
eoonomic  laws  defeats  its  own  object,  and  furnishes  to 
those  whom  it  professes  to  favor  few  of  the  advantages  ex- 
pected from  its  provisions." 

From  the  beginning  of  the  nineteaith  century,  Englii^  la- 
bor statutes  have  been  framed  for  the  protection  of  the  labor- 
er. These  include  the  factory  acts  promoting  safe  and  sanitary 
conditions  for  labor,  limiting  the  hours  for  dangerous  or  un- 
healthy occupations,  and  the  acts  for  workmen's  compensation 
in  case  of  casualty,  and  other  measures,  many  of  which  in  f<N-ni 
or  in  spirit  have  become  or  are  becoming  statutory  measures 
in  this  country. 

In  America  the  Continental  Congress,  on  November  22, 1777, 
in  order  to  remedy  the  disadvantages  of  the  depreciated  cur- 
rency, passed  a  resolution  providing  for  the  appointm^it  of 
commissioners  from  the  different  states  to  regulate  the  price  of 
labor,  manufactures  and  produce;  and  in  1778,  the  New  York 
legislature  passed  an  act  fixing  the  wages  of  labor  and  the 
prices  of  many  articles  of  merchandise  and  ever  the  profits  of 
traders  and  vendors.     In  1776-7,  on  the  recommendation  of  :i 
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Committee  representiiig  the  New  Englaad  states,  many  of  those 
states  adopted  statutes  fixing  the  maximnm  prices  of  labor  and 
of  wheat,  salt^  sagar,  molasses,  shoes  and  of  many  other  ar- 
ticles of  merchandise.  All  such  statutes  were  found  unenfor- 
dble  SB  a  practical  matter,  although  constitutional  protection 
of  the  liberty  of  contract  and  of  the  right  of  private  property 
was  not  then  alone  sufficiently  preventive  of  the  enforcement 
of  such  legislation. 

The  statutory  minimum  wage,  however,  is  a  modem  idea.  It 
first  appeared  in  Belgium  in  1887  in  the  form  of  a  minimum 
wage  statute  for  laborers  employed  in  public  work.  This,  as 
we  have  seen,  is  far  different,  upon  both  economic  and  constitu- 
tional grounds,  from  legislating  a  minimum  wage  for  private 
employment.  In  jurisdictions  with  constitutions,  limited  or  un- 
limited, the  power  of  the  State  has  generally  been  recognized, 
to  legislate  as  to  the  terms  of  labor  contracts  in  which  the  State 
itself  or  any  of  its  municipal  subdivisions,  arms  of  the  State, 
should  be  a  party. 

The  first  legislative  minimum  wage  applying  to  private  em- 
ployment was  adopted  in  Victoria  in  1896  and  was  soon  fol- 
lowed by  similar  statutes  in  other  Australian  provinces  and  in 
New  Zealand,  and  has  been  in  force  in  England  since  January, 
1910  (The  Trade  Boards  Act,  9  Edw.  VII,  Chap.  22,  adopted 
Oct.  20,  1909 ;  Report  Massachusetts  Commission  on  Minimum 
Wage  Boards,  1912,  pages  14-161 ;  Annals  of  Academy  Political 
and  Social  Science,  July,  1913,  ^^The  Minimum  Wage  as  a 
Legislative  Proposal  in  the  United  States,"  by  Prof.  Lindsay, 
pages  45-46,  and  ^'The  Minimum  Wage  in  Great  Britain  and 
Australia,  "  by  Prof.  Hammond,  pages  25-26).  These  Austra- 
lian and  English  acts  applied  to  both  male  and  female  em- 
ployees. It  should  be  kept  in  mind  that  there  is  no  consti- 
tutional limitation  of  the  power  of  Parliament  in  such  mat- 
ters. When  Parliament  has  determined  the  question  of  the 
expediency  of  a  policy,  its  expression  in  statutory  form  be- 
comes both  the  statute  and  the  constitution.     The  English  Par- 
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liament  had  the  benefit  of  the  experience  of  New  2Sealand  and 
the  Ao^traliaii  provinces,  and  also  of  the  8i>ecial  inyestigation 
and  report  by  the  British  expert^  Aves,  upon  the  results^  theo- 
retical and  practical,  of  such  l^slation  in  Australasia.  As  al- 
ready shown,  his  report  was  that  the  real  practical  benefit  of 
these  statutes  was  to  promote  voluntary  coH)peration  on  the 
part  df  the  employer  (Report  Massachusetts  Commission  on 
Minimum  Wage  Boards,  June,  1912,  page  14 ) ;  and  that  the 
conclusion  was  not  then  (in  1909)  justified  that  the  recommen- 
dations of  any  special  wage  board  should  be  made  l^ally  bind- 
ing in  a  country  like  England,  or  that  such  power,  if  granted, 
could  be  effectively  exercised.  He  deemed  these  attempts  in 
the  Australian  provinces  and  in  New  Zealand  as  yet  mere  ex- 
perimaits  even  in  those  countries,  and  that  their  apparent 
success  was  due  to  the  prevalence  of  good  times  since  their 
adoption,  and  to  the  fact  that  they  applied  to  a  small,  central- 
ized government,  and  were  limited  to  only  a  very  small  number 
of  workers^  and  thereby  presented  much  less  and  entirely  differ- 
ent difficulties  of  application  from  those  which  would  be  con- 
fronted in  a  country  like  England  or  the  United  States  ( ''The 
Tj^al  Minimum  Wage,"  by  James  Boyle,  Forum,  May,  1913). 
England,  therefore,  proceeded  cautiously,  and  the  act  of  1909 
wad^  applicable  to  only  four  trades  in  which  much  sweating 
existed,  and  it  was  also  extended  to  all  workers  underground. 
The  English  statutes  must  still  be  considered  experimental. 
Th^  are  being  applied  by  thoroughly  organized  wage  boards, 
but  dissatisfaction  is  expressed,  not  so  much  as  to  the  rate  of 
waged  established,  as  to  the  system  of  the  minimum  wage,  and 
not  only  by  employers,  but  by  employeea 

The  adoption  of  a  minimum  wage  in  this  country  beginning 
with  the  Massachusetts  act  of  1912  was  borrowed  as  was  other 
labor  legislation  from  England.  It  is  obvious  that  the  fact  of 
the  ^adoption  of  such  legislation  by  England  and  ev^i  of  its 
practicability  and  enforcibility  in  that  country  would  not  be 
conclusive  of  its  practicability  or  enforcibility  in  this  country. 
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Ito  attempted  application  here  is  confined  by  the  statutes  to  fe- 
males and  minors,  in  order  to  make  its  proposed  beneficiaries 
within  a  class  sufficiently  distinctive  for  the  ba^s  of  some  ar- 
gument in  favor  of  justification  for  such  legislation  under  the 
police  power  of  the  stata  This  is  on  the  theory  that  wom^i 
and  minors  are  generally,  as  a  class,  weak  in  bargaining  power, 
and  peculiarly  entitled  to  the  protection  of  their  health  and 
morals  through  paternalistic  legislation  which  could  not  be 
enforced  here  as  to  male  adult  workers  (Annals  American  Acad- 
emy Political  and  Social  Science,  July,  1913 :  "The  Minimum 
Wage  as  a  Legislative  Proposal  in  the  United  States,"  by  Sam- 
uel M.  Lindsay,  Professor  of  Social  L^slation,  Columbia  Uni- 
versity ;  also,  "The  Minimum  Wage  in  Great  Britain  and  Aus- 
tralia," by  Matthew  B.  Hammond,  Professor  of  Economics  and 
Sociology,  Ohio  State  University). 


TBMPOBABT    PUBUO    IMPBBSSIOq  AS  AGAINST    SHASONHD    PUBUO 

OPINION. 

The  "public  opinion'*  which  is  to  sanction  or  justify  the  exer- 
cise of  the  police  power,  is  too  often  mistaken  as  indicated  by 
what  is  merely  the  temporary  public  impression.  As  to  any 
measure,  even  if  a  preponderant  majority  of  all  voters  should 
for  the  time  demand  its  passage  and,  after  its  passage,  de- 
mand its  enforcement,  such  fact  does  not  constitute  a  justi- 
fication for  the  measure  in  question.  Measures  of  public  in- 
terest and  great  decisions  of  the  courts  are  often  viewed  in 
opposite  ways,  between  one  period  of  time  and  another.  Ex- 
perience has  shown  that,  while  temporary  public  impression 
may  be  vacillating  and  erroneous,  the  public  opinion  which  is 
formulated  after  experience,  deliberation  and  enlightenment, 
generally  settles  itself  upon  correct  lines.  Public  impression, 
enlightened  by  time  and  consideration,  evolves  into  the  season- 
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ed. public  opinion  the  deliberate  conviction  of  the  people;  it 
then  becomes  the  prevailing  morality,  the  preponderant  opin- 
ion, to  which  courts  give  consideration^  but  nevertheless  not  un- 
duly, in  their  decisions  as  to  the  constitutionality  of  legislatioa 
ostensibly  enacted  for  the  public  wdlf are  and  put  forth  as  meas- 
ures justified  by  the  police  power. 

There  is  not  today  any  substantial  prevalent  public  opinion 
either  demanding  or  favoring  a  compulsory  minimum  wage 
in  private  employment  as  a  public  welfare  measure,  ^ther 
through  the  exercise  of  the  police  power  or  otherwisa  The 
only  two  political  parties  which  are  now  left  are  united 
in  their  opposition  to  such  measures  and  thdir  objections  are 
based  not  only  upon  constitutional  grounds,  but  upon  economic 
objections  and  upon  public  policy.  The  only  parties  which  as 
organized  political  bodies  or  which  through  their  representa- 
tive leaders  have  advocated  the  minimum  wage,  are  the  Social- 
ist Party  and  the  Third-Term  Party.  The  recent  elections  have 
brought  from  the  people  of  the  nation  a  refutation  of  the 
vagaries  of  those  parties  and  of  their  leaders.  This  statement 
is  not  to  inject  politics  into  this  ailment.  It  is  to  emphasize 
the  fact  that  hue  and  cry  for  the  extension  of  the  police  power 
is  coincident  with,  and  a  part  of,  the  tendency  to  eliminate 
constitutional  safeguards;  and  that  this  tendency,  at  present 
too  apparent,  is  only  local  and  temporary,  and  that  it  is 
not  indicative  of  the  existence  of  that  ^'preponderant  opinion" 
which  is  worthy  to  be  taken  into  consideration  by  the  courts. 

The  decision  of  the  Oregon  Supreme  Court  here  in  question 
cites  the  opinion  of  certain  writers,  most  of  them  obscure,  in 
favor  of  the  minimum  waga  These  are  all  opinions  based  upon 
the  purely  ethical  view  of  the  question.  They  mistake  a  purely 
philanthropic,  altruistic  duty  for  an  obligation  which  may  and 
should  be  enforced  by  statute,  regardless  of  any  economic  or 
constitutional  objections.  Most  of  such  views  are  urged  with- 
out any  consideration  of  the  proper  scope  or  limits  of  legisla- 
tive power. 
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Conclusion 


The  Oregon  Minimum  Wage  Statute  has  the  effect:  (1)  to 
create  an  arbitrary  and  unjustified  discrimination  (a)  between 
employers  of  the  same  class  and  (b)  between  employees  of  the 
same  class;  (2)  to  deprive  both  the  employer  and  the  employee 
of  the  liberty  to  contract;  (3)  to  take  the  property  of  the  em- 
ployer for  the  benefit  of  other  persons,  either  for  their  benefit 
as  individuals  or  for  the  general  public  benefit  thereby  accru- 
ingy  and  to  destroy  his  profits  and  business;  and  (4)  to  de- 
prive the  employee  of  employment  and  means  of  subsistence. 

The  Statute,  therefore,  has  the  effect,  as  against  the  Plain- 
tiffs in  Error,  and  each  of  them,  to  abridge  their  privil^es  and 
immunities  as  citizens  of  the  United  States,  and  it  deprives  them 
of  their  liberty  and  property  without  due  process  of  law  and 
denies  them  the  equal  protection  ot  the  laws,  contrary  to  the 
XlVth  Amendment  of  the  Federal  Constitution. 

It  is  not  necessary  to  argue  further  in  detail  that  the  Statute 
has  all  the  effects  just  stated.  As  heretofore  shown,  in  the  sum- 
mary of  the  complaints  which  present  the  facts  in  these  cases 
and  in  the  summary  of  the  decisions  of  the  State  Supreme 
Court,  it  is  stated,  without  dispute  in  these  cases>  that  the  Stat- 
ute has,  against  these  Plaintiffs  in  Error,  and  each  of  them,  the 
effect  to  violate  each  of  these  prohibitions  of  the  XIYth  Amend- 
ment. But  the  decisions  of  the  State  Court,  sustaining  the 
validity  of  the  Statute,  are  based  on  the  police  power  of  the 
State,  the  exercise  of  which,  in  proper  cases,  it  is  recognized 
may  have  the  effect,  indirectly  or  in  some  instances  directly, 
to  conflict  with  private,  personal  or  property  righta 

It  should  be  kept  in  mind,  however,  that  these  discriminations 
and  damage  to  personal  and  property  rights,  arising  out  of  the 
enforcement  of  such  a  law,  are  not  merely  theoretical  but  are 
serious  and  may  be  disastrous  to  the  business  or  industry  af- 
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fected. 

As  already  shown,  the  enforcemeat  of  such  a  statute,  bj 
raising  the  normal  expense  account  of  the  employer  affected, 
creates  a  discrimination  against  him  and  in  favor  of  other  em- 
ployers in  the  same  occupation,  situated  not  only  in  other  lo- 
calities of  the  Btate,  if  the  rates  fixed  vary  in  different  locali- 
ties,  but  also  in  favor  of  his  competitors  located  outside  of  the 
state  where  no  such  law,  or  where  a  different  rate  under  a  simi- 
lar law,  is  enforced.  There  results  a  tendency  to  depress  an 
industry  in  one  locality  as  against  a  similar  industry  in 
other  localities,  or  in  one  state  as  against  similar  in- 
dustries in  another  state.  The  depression  may  be  only  to  the 
extent  of  a  diminution  of  profits.  But  it  may,  and  in  many 
cases  probably  would,  extend  to  an  entire  deprivation  of  profits^ 
and  therefore  the  closing  out  of  the  business  or  industry  affect- 
ed. Employers  whose  expenses  are  thus  increased  cannot  re- 
coup themselves  by  a  rise  in  prices,  because  of  competition  in 
localities  where  business  is  not  similarly  affected.  If  such  diffi- 
culties were  overcome  by  a  uniform  TniTiimnm  wage  law,  co- 
extensive with  the  markets  controlling  the  prices  of  the  product 
in  question,  then  the  cost  of  living  tends  to  increase  and  at  the 
same  time,  of  course,  the  standard  by  which  the  minimum  wage 
is  computed  also  rises,  with  no  resultant  benefit  to  the  wage 
earner.  The  legislative  r^ulation  of  wages  necessarily  leads 
to  a  legislative  regulation  of  prices. 

An  arbitrary  discrimination  is  also  created  between  the 
employees  themselves,  without  any  legal  basis  for  the  dis- 
tinction made  in  the  classes  of  employees,  in  the  application 
to  labor  of  the  minimum  wage.  As  we  have  seen,  there  can 
be  given  under  the  Or^on  statute,  no  consideration  to  the 
experience,  capacity  or  ability  of  the  different  employees  to 
whom  the  minimum  wage  is  applied.  The  hasiB  of  compu- 
tation must  be  the  same  for  all  classes^  and  the  standard  of 
living  must  be  taken  as  the  same  for  all.  No  allowance  can 
be  made  for  the  value  to  the  employee  of  the  opportunity  for 
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^practical  instruction;  she  is  deprived  of  any  wage  until  she 
shall  reach  the  efficiency  measured  by  the  wage  fixed.  As  we 
have  seen^  also^  the  result  in  any  occupation  will  be  to  elimin- 
ate from  employment  all  those  whose  efficiency  is  not  propor- 
tionate to  the  minimum  wage;  for  no  employer  can  be  com- 
I>elled,  and  could  not  be  expected,  especially  under  vain  threats 
of  official  compulsion,  to  pay  for  labor  more  than  it  is  worth. 

As  we  have  already  seen^  another  resulting  tendency  is  to 
make  the  minimum  wage  established  also  the  maximum  wage. 
At  the  same  time  that  lower  wages  are  artificially  and  by  com- 
pulsion brought  up  to  a  minimum  standard,  the  inevitable  re- 
sult is  to  ma^e  the  wages  above  the  minimum  remain  sta- 
tionary, or  be  diminished  to  or  towards  the  minimum.  Such 
difficulty  can  be  obviated  only  by  the  fixing  of  wages  for  all 
classes  of  labor,  both  minimum  wages,  and  those  above  the 
minimum.  This,  of  course,  cannot  be  accomplished  by  l^sla- 
tive  enactment,  although  it  has  been  done  in  certain  occupa- 
tions through  the  co-operative  agency  of  trades  unionism.  The 
legislative  minimum  wage  is  antagonistic  to  trades  uni<mism, 
and  by  that  we  mean  to  the  features  of  trade  unionism  which 
are  generally  rec<^nized  as  proper  and  efficient 

The  Supreme  Court  of  the  United  States  must  at  some  time, 
and  very  soon,  set  precisely  the  limits  beycmd  which  the  police 
power  of  the  State  cannot  be  constitutionally  exercised  in  r^u- 
lating  hours  of  labor.  It  will  also  rest  with  this  court  to  set  the 
limits  for  the  exercise  of  the  police  power  of  the  State  in  regu- 
lating prices,  not  only  of  labor  in  private  employment,  but  ot 
all  other  commodities  in  private  tran8acti<ms  itf  trade  and 
commerce.  It  is  only  the  limits  so  fixed  by  the  courts  which 
will  be  r^arded  by  l^slatures.  There  is  an  increasing  ten- 
dency on  the  part  of  legislatures.  Federal  and  State,  to  disre- 
gard or  to  attempt  to  circumvent  constitutiiHial  limitati<Mis.  A 
local  or  temporary  pnbUc  impresston  is  formulated  over  night 
into  a  statute.  Indeed,  as  in  the  cases  of  these  minimum  wage 
statutes,  many  statutes  palpably  repugnant  to  eonstitiitional 


Vv 

limitatioiis  are  hastily  put  through  the  legislature  of  a  state 
without  any  consideratioii  on  the  part  eveu  of  the  legislators  of 
their  constitutionality  or  if  any  such  consideration  is  given, 
they  are  put  through  in  defiance  of  constitutional  considera- 
ticHis,  in  order  that  the  authors  of  such  statutes  may  curry 
favor  with  their  constituents.  Those  legiriators  who  fall  into 
line  in  favor  of  the  statute  generally  do  so  on  the  theory  that  it 
will  be  easier  to  explain  to  their  constituents  a  vote  in  favor 
than  it  would  be  to  explain  a  vote  against  Moreover,  such  stat- 
utesy  as  in  the  case  of  these  minimum  wage  statutes,  are  passed 
by  legislatures  without  any  demand  of  public  opinion.  It  ia 
safe  to  say  that  not  five  per  cent  of  the  voters  of  the  States  whose 
legislatures  passed  minimum  wage  statutes  in  1913,  ever  gave 
any  consideration  to  the  subject  until  after  the  l^slatures  ad- 
journed and  they  found  that  such  a  statute  had  been  passed. 

In  this  and  similar  ways,  the  tendency  of  the  modem  legisla- 
tor is  toward  an  almost  reckless  disregard  of  constitutional  lim- 
itations. He  shirks  the  responfidbility  of  gauging  legislation  by 
the  role  of  the  Constitution  and  puts  that  responsibility  en- 
tirely upon  the  courts.  In  many  cases  the  object  of  the  legisla- 
tor has  been  accompliiAed  by  the  mere  passing  of  the  statute. 
He  has  made  a  record ;  and  in  many  cases  his  selfish  object  is 
promoted,  rather  than  otherwise,  when  his  statute  is  afterwards 
declared  by  the  courts  to  be  invalid.  He  then  poses  as  a  cham- 
pion of  the  '^oppressed''  and  trys  to  accumlate  further  politi- 
cal capital  by  lurating  about  a  '^Government  by  Judges''  bb  a 
system  of  oppression. 

This  tendency  on  the  i>art  of  legislators  to  disr^ard  their 
expressly  limited  powers  has  been  rebuked  by  the  Federal  Su- 
preme Court  In  the  case  of  KnoxvUle  v.  Water  Companff,  212 
U.  S.  1, 18,  this  court  said: 

''The  Courts  ought  not  to  bear  the  whole  burden  of  sav- 
ing property  from  confiscation,  though  th^  will  not  be 
found  wantLag  where  the  proof  is  clear.  The  l^slatures 
and  subordinate  bodies,  to  whom  the  legislative  power  has 
been  del^^ated,  ought  to  do  their  part    Our  social  system 


121 

rests  largely  upon  the  sanctity  of  private  property,  and 
that  State  or  community  which  seeks  to  invade  it  will  soon 
discover  the  error  in  the  disaster  which  follows" 

This  minimum  wage  statute  is  one  of  those  "errors,"  referred 
to  by  this  court,  which,  if  sanctioned  by  the  courts,  will  lead 
to  disaster ;  for  logically  the  right  of  the  legislature  to  fix  prices 
for  labor  in  private  employment  must  establish  the  principle 
by  which  the  l^slature  may  fix  prices  of  all  commodities.  Fur- 
thermore, if  it  can  fix  a  minimum  wage  it  can  also  fix  a  maxi- 
mum wage. 

It  could  be  held  more  consistently  that  the  l^slature  has  the 
I>ower  to  fix  maximum  hours  as  to  private  employments  and  as 
to  all  classes  of  workers,  men  and  women,  than  it  could  be  held 
that  the  l^slature  can  fix  minimum  wages  for  women  in  pri- 
vate employment.  The  first  step,  which,  as  this  court  has  held, 
was  along  lines  consistent  with  the  constitutional  exercise  of 
the  police  power,  was  the  establishment  of  the  power  to  fix  maxi- 
mum hours  in  private  employment  in  occupations  of  such  a 
character  as  made  greater  hours  dangerous.  Next,  maximum 
hours  for  women  were  allowed  to  be  fixed  in  certain  occupations 
where  the  dangers  of  greater  hours  were  i)eculiar  to  women. 
This  is  as  far  as  this  court  has  gone.  It  will  soon  be  asked  to 
declare,  as  a  principle  of  constitutional  law,  that  the  l^sla- 
ture  under  its  police  power  may  fix  maximum  hours  for  women 
in  all  occupations,  irrespective  of  character.  It  will  then  be 
asked  to  extend  the  fixing  of  maximum  hours  to  men  in  all 
private  occupations. 

Under  the  limitations  of  the  police  power  of  the  State,  as  al- 
ready declared  by  this  court,  the  fixing  of  maximum  hours  in 
all  occupations  and  for  all  workers,  men  or  women,  would  not 
be  within  the  constitutional  limits  of  the  police  power  of  the 
State.  But  even  if  such  extension  of  the  police  power  should 
be  made,  the  principle  established  would  be  far  different  in  kind 
and  much  less  far-reaching  than  the  principle  involved  in  a  mini- 
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omm  wage  statute  for  any  clam  of  woAen.  If  ance  it  be  lie 
that  the  police  power  of  the  State  extends  to  the  fixing  of  a  mini- 
mum wage  for  women,  whether  in  a  limited  class  of  employ- 
meDts  or  in  all  occupations,  there  will  be  no  logical  objection 
to  the  c<mstitutionalit7  of  a  statute  fixing  prices.  It  is  now 
claimed  that  the  fixing  of  maximum  hours,  for  instance  for  wo- 
men, is  inadequate  for  their  protection,  unless  it  is  accompanied 
by  the  power  to  fix  a  minimum  wage  for  the  same  class.  The 
fixing  of  a  minimum  wage,  as  has  besoi  shown  above,  increases 
the  cost  of  production  and  must  inevitably,  to  some  extent  at 
least,  result  in  an  increase  of  prices.  But  the  increase  of  prices 
increases  the  cost  of  living  and  the  cost  of  living  is  the  basis 
of  a  statutory  minimum  wage.  As  soon  as  it  is  established  as  a 
proper  statutory  measure,  it  will  be  claimed  that  the  minimum 
wage  is  inadequate  to  furnish  the  protection  intended  by  it 
unless  it  be  accompanied  with  the  power  to  regulate  prices,  and 
thaty  as  the  statutory  minimum  wage  is  a  regulation  of  the 
price  of  one  commodity,  there  is  no  reason  for  denying  the  right 
to  rq^ate  the  price  of  any  other  conmiodity. 

If  the  right  of  the  l^slature  to  establish  a  minimum  wage  in 
private  employment  is  upheld,  there  can  logically  be  no  limit  to 
the  extent  to  which  the  l^slative  power  may  interfere  with 
competition  and  with  the  conduct  of  all  private  businesa 

It  is  obvious,  without  further  argument,  that  the  well  recog- 
nized personal  privilege  and  liberty  of  ccmtract,  both  of  em- 
ployee and  employer,  are  diminished  by  the  enforcement  of 
the  minimum  wage  statute.  The  resulting  disadvantages  are 
altogether,  we  believe,  to  the  employee,  more  than  to  the  em- 
ployer; but  the  fact  that  either  of  them  is  thereby  prejudiced 
is  sufficient  to  require  a  holding  by  the  courts  that  the  statute 
is  void,  unless  it  can  be  held  as  a  proper  exercise  of  the  police 
power. 

Manifestly,  the  enforcement  of  such  statute  has  the  effect  to 
compel  the  private  employer  to  contribute  m<Miey  for  the  bene- 
fit of  others,  whether  these  others  be  regarded  as  individuals  or 
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the  general  public.    It  results  in  an  arbitrary  assessment  upon 
the  employer  for  the  benefit  of  othera 

ThiSy  and  other  effects  of  the  law,  including  those  already  dls- 
cussed,  make  it  repugnant  to  constitutional  prohibitions;  be- 
cause no  theory  of  the  police  power  can  warrant  its  enforcement 
by  the  courta  This  lack  of  warrant  for  claiming  the  power 
to  enact  and  enforce  this  sort  of  l^slation  has  already  been 
shown. 

There  is  no  attempt  in  this  discussion  to  controvert  the  theory 
adyanced  upon  an  ethical  basis,  that  every  employee  has,  as  a 
part  of  his  generic  right  to  exist  as  a  person,  the  natural  and 
moral  right  to  be  furnished  with  sufficient  sustenance  to  main- 
tain life  and  to  maintain  him  in  health  and  reasonable  com- 
fort. This,  however,  is  far  from  admitting  that  that  natural 
right  of  his  to  receive  either  proves,  or  tends  to  prove,  a  corres- 
ponding duty  on  the  part  of  one  who  happens  to  be  his  employer 
to  furnish  all  that  sustenance  and  means  for  life,  health  and 
comfort,  or  any  part  of  it,  except  in  so  far  as  healthful  and 
comfortable  conditions  of  work,  while  employed,  are  concerned. 

The  forces  of  the  inexorable  law  of  supply  and  demand  and 
of  other  natural  economic  laws,  cannot  with  impunity  be  defied 
by  the  l^slative  fiat  of  man.  Belief  from  their  effects  may  be 
achieved,  and  to  a  large  decree  they  may  be  overcome,  by  co- 
operative organization.  Such  coK>peration  may  be  promoted 
by  proper  constitutional  measures;  but  the  efficacy  of  any 
legislative  enactment  relating  to  a  minimum  wa^e  is  not  so 
much  from'  its  compulsory  features  as  it  is  from  its  encourage- 
ment and  assistance  to  the  co-operation  of  those  more  benevo- 
lently inclined  or  having  a  higher  ethical  sense. 

A  compulsory  legislative  minimum  wa^e  necessarily  results 
in  such  disarrangement  of  the  conditions  of  labor^  trade,  com- 
merce and  industry,  that  the  evils  resulting  require  greater 
remedial  agencies  for  reform  than  are  comprised  in  any  reform 
attempted  through  the  minimum  wage  itself.    The  State  has  no 
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right  to  inject  such  disturbing  elements  as  the  compulsor;^^ 
mifiimnin  wage  into  the  social  and  industrial  life  of  its  citizens^ 
unless  and  until  it  has  provided  in  advance  the  remedies  for  the 
resulting  evils.    It  must  provide  for  the  army  of  lower  wage 
earners  who  are  thereby  rendered  jobless.    It   must  provide 
iq>ecial  education  for  the  occupaitions  to  which  the  minimum 
wage  is  to  be  applied.     It  must  raise  and  maint,ain  the  lower 
class  of  laborers  to  the  standard  of  efficiency  established  by  the 
minimum  wage.    It  must  prevent^  by  stricter  immigration  laws, 
the  influx  into  the  labor  markets  of  this  nation  of  a  c<Mitinuou8 
stream  of  incompetenta    Until  such  immigration  restrictions 
are  established,  no  remedy  for  the  evil  conditiiMis  resulting  f rtMn 
the  legislative  defiance  of  the  natural  law  of  supply  and  de 
mand  can  be  adequately  provided. 

The  compulsory  l^slative  minimum  wage,  particularly  as 
contemplated  by  the  Or^on  statute  of  1913,  is  not  only  in- 
advisable^ because  it  is  impracticable  and  unworkable,  and  be- 
cause it  is  inimical  to  the  interests  of  both  employees  and  em- 
ployers ;  but  it  is  also  unconstitutional  and  cannot  be  enforced 
against  those  employers  who  do  not  choose  voluntarily  to  sub- 
mit to  the  proceedings  taken  under  it. 

The  police  power  of  the  State  is  not  a  sufficient  basis  for 
such  legislation.  The  r^ulation  <^  hours  or  even  of  wages  in 
public  work  has  no  relation  to  the  question,  because  such  r^^- 
lations  are  supported  upon  a  basis  entirdy  apart  from  that  of 
the  police  power.  The  decisions  sustaining  those  restrictions 
upon  private  employment  which  have  been  sustained  in  the 
case  of  particular  employments  in  connection  with  particular 
classes  of  employees,  with  the  distinction  between  employm^its 
which  are  hazardous  and  those  which  are  not,  and  the  distinc- 
tion as  to  those  which  are  hazardous  to  women,  although  per- 
hai)s  not  to  other  classes, — ^all  these  decisicms  show  that  the 
legislative  minimum  wage  in  private  employment  cannot  be 
based  upon  the  police  power. 

As  already  pointed  out,  the  need  of  the  employee  in  question. 
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^hich  it  is  made  the  duty  of  the  employer  to  sapply,  is  a  need 
which  does  not  oHse  out  of  the  occupation  in  question,  nor  out 
of  the  con/nection  of  the  employee  in  question  unth  that  oooupor 
tion.  It  is  a  need  which  exists  independently  of  the  occupa- 
tion; because  the  need  of  an  income  sufficient  to  sustain  life 
in  health  and  comfort  is  a  personal  need,  and  not  a  need  arising 
from  the  capacity  of  employee.  Even  if  we  assume  that  there 
is  a  natural  moral  right  to  have  that  need  supplied,  still,  the 
duty  to  supply  it  does  not  rest  and  cannot  be  made  to  rest,  as 
a  legal  duty,  upon  the  employer. 

There  are,  therefore,  lacking  the  elements  upon  which  to 
base  any  such  legislation.  While  the  subjects  of  health,  morals, 
comfort,  and  general  social  welfare,  are,  generally  speaking,  the 
subjects  out  of  which  arise  the  right  of  the  State  to  exercise 
its  police  power  in  l^islation,  nevertheless,  as  has  already  been 
shown,  the  mere  insertion  in  an  act  of  the  statement  that  its 
purpose  is  to  promote  healthy  morals  or  comfort,  or  any  other 
elements  of  social  welfare,  does,  not  bring  the  act  within  the 
police  power  of  the  State.  Neither  does  the  mere  fact  suffice 
that  the  results  obtained  by  the  act  would,  in  themselves,  be 
promotive  of  the  health,  morals  or  comfort  of  the  beneficiaries 
for  whose  advantage  the  act  is  intended.  In  order  to  impose 
upon  a  particular  occupation  or  a  particular  employer  the  com 
pulsory  burden  of  contributing,  either  directly  or  indirectly,  to 
his  employee,  whether  by  concessions  or  by  cash  payments,  for 
providing  for  his  health,  morals  or  comfort^  it  must  appear  that 
the  object  sought  to  be  accomplished  by  the  act  has  some  ^^reaJ, 
substantial  relation"  to  the  occupation  of  the  employer  in 
question  or  to  the  employment  in  question.  There  is  no  such 
source  or  relation  in  the  cases  now  under  discussion ;  for  the  need 
which  is  sought  to  be  supplied  does  not  arise  from  or  in  con- 
nection with  the  employment.  The  fact  of  anployment,  there- 
fore,  cannot  be  made  the  basis  of  compelling  the  employer  to 
supply  that  need. 
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V 


The  Oregon  Statute  here  in  questioiiy  so  far  m  it  ertabliahd 
or  authorisee  the  eetablUhment  of  a  compulsory  minimum  wa^e 
in  private  employment^  is  an  attempt  to  exercise  the  legislative 
power  of  the  State  beyond  the  constituticmal  limits  of  the  po- 
lice power. 

The  Judgments  of  the  Supreme  Court  of  the  State  of  Orefson 
here  in  question,  and  each  of  them,  wherein  that  State  Statute 
is  held  to  be  valid,  as  against  the  contentions  of  the  PlaintifiFs 
in  Error  herein,  should  be  reversed. 

Respectfully  submitted, 

Bomb  Q.  Bbown, 
Attorney  for  PlamUff$  in  Error. 


Eppenbit 


Containing  the  following,  all  referred  to  in  the  foregoing 
brief: 

I.    Extracts  from  the  State  ConBtitntion  of  Oregon. 

IL    Chapter  62,  Gteneral  Laws  of  Oregon  for  1913. 

III.  Opiniim  of  Supreme  Conrt  of  Or^on  in  the  Stettler 

case. 

IV.  Opinion  of  Supreme  Court  of  Oregon  in  the  8imp$an 

case. 
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EXTRACTS  PROM  THE  STATE  CONSTITUTION  OP 

OREGON 

Article  1,  Section  10.  No  court  shall  be  secret,  but  justice 
shall  be  administered  openly  and  without  purchase,  completdiy 
and  without  delay,  and  every  man  shall  have  remedy  by  due 
course  of  law  for  injury  done  him  in  his  person,  property,  or 
reputation. 

Article  1,  Section  18.  Private  property  shall  not  be  taken 
for  public  use,  nor  the  particular  services  of  any  man  be  de- 
manded, without  just  compensation ;  nor  except  in  case  of  the 
state,  without  such  compensatioi}  first  assessed  and  tendered. 

Article  1,  Section  20.    No  law  shall  be  passed  granting  to 
any  citizen  or  class  of  citizens,  privileges  or  immunities  which, 
upon  the  same  terms,  shall  not  equally  belong  to  all  citizena 
Lord's  Oregon  Laws,  1910,  Volume  1,  pages  75,  79  and  80. 


II 
CHAPTER  62,  GENERAL  LAWS  OP  OREGON  FOR  1913 

An  Act,  To  protect  the  lives  and  health  and  morals  of  women 
and  minor  workers,  and  to  establish  an  Industrial  Welfare  Com- 
mission and  define  its  powers  and  duties,  and  to  provide  for  the 
fixing  of  minimum  wages  and  maximum  hours  and  standard 
conditions  of  labor  for  such  workers,  and  to  provide  penalties 
for  violation  of  this  act 

Whereas,  the  welfare  of  the  State  of  Or^on  requires  that 
women  and  minors  should  be  protected  from  conditions  of 
labor  which  have  a  pernicious  effect  on  their  health  and  morals, 
and  inadequate  wages  and  unduly  long  hours  and  unsanitary 
conditions  of  labor  have  such  a  pernicious  effect;  therefore, 
Be  it  enacted  hy  the  People  of  the  State  of  Oregon: 

Section  1.  It  shall  be  unlawful  to  employ  women  or  minors 
in  any  occupation  within  the  State  of  Oregon  for  unreason- 
ably long  hours;  and  it  shall  be  unlawful  to  employ  women 
or  minors  in  any  occupation  within  the  State  of  Oregon  under 
such  surroundings  or  conditions — sanitary  or  otherwise — as 
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may  be  detrimental  to  their  health  or  morals;  and  it  shall  be 
unlawful  to  employ  women  in  any  occupation  within  the  State 
of  Oregon  for  wages  which  are  inadequate  to  supply  the  nec- 
essary cost  of  living  and  to  maint^n  them  in  health;  and  it 
shall  be  unlawful  to  employ  minors  in  any  occupation  within 
the  State  of  Oregon  for  unreasonably  low  wages. 

Section  2.  There  is  hereby  created  a  commission  composed 
of  three  commissioners,  which  shall  be  known  as  the  **Indus- 
trial  Welfai*e  Commission";  and  the  word  "Commission"  as 
hereinafter  used  refers  to  and  means  said  "Industrial  Welfare 
Commission'';  and  the  word  "Commissioner''  as  hereinafter 
used  refers  to  and  means  a  member  of  said  "Industrial  Wel- 
fare Commission."  Said  Commissioners  shall  be  appointed 
by  the  Governor.  The  Governor  shall  make  his  first  appoint- 
ments hereunder  within  thirty  days  after  this  bill  becomes  a 
law ;  and  of  the  three  Commissioners  first  appointed,  one  shall 
hold  office  until  January  1,  1914,  and  another  shall  hold  office 
until  January  1,  1915,  and  the  third  shall  hold  office  until 
January  1,  1916;  and  the  Governor  shall  designate  the  terms 
of  each  of  said  three  first  appointeea  On  or  before  the  first 
day  of  January  of  each  year,  beginning  with  the  year  1914, 
the  Governor  shall  appoint  a  Commissioner  to  succeed  the 
Commissioner  whose  term  expires  on  said  first  day  of 
January;  and  such  new  appointee  shall  hold  office  for  the 
term  of  three  years  from  said  first  day  of  January.  Each 
Commissioner  shall  hold  office  until  his  successor  is  appointed 
and  has  qualified;  and  any  vacancy  that  may  occur  in  the 
membership  of  said  Commission  shall  be  filled  by  appointment 
by  the  Governor  for  the  unexpired  portion  of  the  term  in 
which  such  vacancy  occurs.  A  majority  of  said  Commission- 
ers shall  constitute  a  quorum  to  transact  business^  and  the 
act  or  decision  of  such  a  majority  shall  be  deemed  the  act  or 
decision  of  said  Commission ;  and  no  vacancy  shall  impair  the 
right  of  the  remaining  Commissioners  to  exercise  all  the 
powers  of  said  Commission.  The  Governor  shall,  so  far  as 
practicable,  so  select  and  appoint  said  Commissioners— both 
the  original  appointments  and  all  subsequent  appointments — 
that  at  all  times  one  of  said  Commissioners  shall  represent 
the  interests  of  the  employing  class  and  one  of  said  Commis- 
sioners shall  represent  the  interests  of  the  employed  class  and 
the  third  of  said  Commissioners  shall  be  one  who  will  be  fair 
and  impartial  between  employers  and  employees  and  work 
for  the  best  interests  of  the  public  as  a  whole. 

Section  3.  The  first  Commissioners  appointed  under  this 
act  shall,  within  twenty  days  after  their  appointmenti  meet 
and  organize  said  Commission  by  electing  one  of  their  number 
as  Chairman  thereof  and   by  choosing  a  secretary  of  said 
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CommiflBion;  and  by  or  before  the  10th  day  of  Jannary  of 
each  year,  b^inning  with  the  year  1914,  said  Ck>mmis8io]ier8 
shall  elect  a  chairman  and  choose  a  secretary  for  the  coining 
year.    Each  such  chairman  and  each  such  secretary  shall  hold 
his  or  her  position  until  his  or  her  successor  is  elected  or 
chosen;  but  said  Commission  may  at  any  time  remove  any 
secretary  chosen  hereunder.     Said  secretary  shall  not  be  a 
Commissioner;  and  said  secretary  shall  perform  such  duties 
as  may  be  prescribed  and  receive  such  salary  as  may  be  fixed 
by    said   Commission.      None   of   said   Commissioners    shall 
recdve  any  salary  as  such.    All  authorized  and  necessary  ex- 
penses of  said  Commission  and  all  authorized  and  necessary 
expenditures  incurred  by  said  Commission  shall  be  audited 
and  paid  as  other  Btate  expenses  and  expenditures  are  audited 
and  paid. 

Section  4.  Said  Commission  is  hereby  authorized  and  em- 
powered to  ascertain  and  declare,  in  the  manner  hereinafter 
provided,  the  following  things:  (a)  Standards  of  hours  of 
employment  for  women  or  for  minors  and  what  are  unreason- 
ably long  hours  for  women  or  for  minors  in  any  occupation 
within  the  State  of  Oregon;  (b)  Standards  of  conditions  of 
labor  for  women  or  for  minors  in  any  occupation  within  the 
State  of  Oregon  and  what  surroundings  or  conditions — sani- 
tary or  otherwise — ^are  detrimental  to  the  health  or  morals  of 
women  or  of  minors  in  any  such  occupation;  (c)  Standards  of 
minimum  wages  for  women  in  any  occupation  within  the 
State  of  Oregon  and  what  wages  are  inadequate  to  supply 
the  necessary  cost  of  living  to  any  such  women  workers  and 
to  maintain  them  in  good  health;  and  (d)  Standards  of  mini- 
mum wages  for  minors  in  any  occupation  within  the  State  of 
Oregon  and  what  wages  are  unreasonably  low  for  any  such 
minor  workers. 

Section  5.  Said  Commission  shall  have  full  power  and 
authority  to  investigate  and  ascertain  the  wages  and  the  hours 
of  labor  and  the  conditions  of  labor  of  women  and  minors 
in  the  different  occupations  in  which  they  are  employed  in 
the  State  of  Oregon;  and  said  Commission  shall  have  full 
power  and  authority,  either  through  any  authorized  repre- 
sentative or  any  Commissioner  to  inspect  and  examine  any 
and  all  books  and  payrolls  and  other  records  of  any  employer 
of  women  or  minors  that  in  any  way  appertain  to  or  have  a 
bearing  upon  the  questions  of  wages  or  hours  of  labor  or 
conditions  of  labor  of  any  such  women  workers  or  minor 
workers  in  any  of  said  occupations  and  to  require  from  any 
such  employer  full  and  true  statements  of  the  wages  paid  to 
and  the  hours  of  labor  of  and  the  conditions  of  labor  of  all 
women  and  minors  in  his  employment. 
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Section  6.  Every  employer  of  women  or  minors  shall  keep 
a  register  of  the  names  of  all  women  and  all  minors  employed 
by  him,  and  shall,  on  request,  permit  any  Commissioner  or 
any  authorized  representative  of  said  Commission  to  inspect 
and  examine  such  register.  The  word  "minor'^  as  used  in 
this  act,  refers  to  and  means  any  person  of  either  sex  under 
the  age  of  eighteen  years;  and  the  word  "women,"  as  used  in 
this  act,  refers  to  and  means  a  female  person  of  or  over  the 
age  of  eighteen  years. 

Section  7.  Said  Commission  may  hold  meetings  for  the 
transaction  of  any  of  its  business  at  such  times  and  places  as 
it  may  prescribe;  and  said  Commission  may  hold  public  hear- 
ings at  such  times  and  places  as  it  deems  fit  and  proper  for 
the  purpose  of  investigating  any  of  the  matters  it  is  author- 
ized to  investigate  by  this  act.  At  any  such  public  hearing 
any  person  interested  in  the  matter  being  investigated  may 
appear  and  testify.  Said  Commission  shall  have  power  to 
subpoena  and  compel  the  attendance  of  any  witness  at  any 
such  public  hearing  or  at  any  session  of  any  Conference  called 
and  held  as  hereinafter  provided ;  and  any  Commissioner  shall 
have  power  to  administer  an  oath  to  any  witness  who  testifies 
at  any  such  public  hearing  or  at  any  such  session  of  any  Con- 
ference. All  witnesses  subpoenaed  by  said  Commission  shall 
be  paid  the  same  mileage  and  per  diem  as  are  allowed  by  law  to 
witnesses  in  civil  cases  before  the  Circuit  Court  of  Multnomah 
County. 

Section  8.  If,  after  investigation,  said  Commission  is  of 
opinion  that  any  substantial  number  of  women  workers  in 
any  occupation  are  working  for  unreasonably  long  hours  or 
are  working  under  surroundings  or  conditions  detrimental  to 
their  health  or  morals  or  are  receiving  wages  inadequate  to 
supply  them  with  the  necessary  cost  of  living  and  maintain 
them  in  health,  said  Commission  may  call  and  convene  a  Con- 
ference for  the  purpose  and  with  the  powers  of  considering 
and  inquiring  into  and  reporting  on  the  subject  investigated 
by  said  Commission  and  submitted  by  it  to' such  Conference 
Such  Conference  shall  be  composed  of  not  more  than  three 
representatives  of  the  employers  in  said  occupation  and 
of  an  equal  number  of  the  representatives  of  the  employees 
in  said  occupation  and  of  not  more  than  three  disin- 
terested persons  representing  the  public  and  of  one  or  more 
Commissioners.  Said  Commission  shall  name  and  appoint 
all  the  members  of  such  Conference  and  designate  the  chair- 
man thereof.  Said  Commission  shall  present  to  such  Confer- 
ence all  information  and  evidence  in  the  possession  or  under 
the  control  of  said  Commission  which  relates  to  the  subject  of 
the  inquiry  by  such  Conference;  and  said  Commission  shall 
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cause  to  be  brought  before  such  Conference  any  witnesses 
whose  testimony  said  Commission  deems  material  to  the  sub- 
ject of  the  inquiry  by  such  Conference.  After  completing  its 
consideration  of  and  inquiry  into  the  subject  submitted  to  it 
by  Siiid  Commission,  such  Conference  shall  make  and  transmit 
to  said  Commission  a  report  containing  the  findings  and 
recommendations  of  such  Conference  on  said  subject.  Accord- 
ingly as  the  subject  submitted  to  it  may  require,  such  Con- 
ference shall,  in  its  report,  make  recommendations  on  any 
or  all  of  the  following  questions  concerning  the  particular 
occupation  under  inquiry,  to- wit:  (a)  Standards  of  hours  of 
employment  for  women  workers  and  what  are  unreasonably 
long  hours  of  employment  for  women  workers;  (h)  Standards 
of  conditions  of  labor  for  women  workers  and  what  sur- 
roundings or  conditions— sanitary  or  otherwise— are  detri- 
mental to  the  health  or  morals  of  women  workers  and 
<c)  Standards  of  minimum  wages  for  women  workers  and 
what  wages  are  inadequate  to  supply  the  necessary  cost  of 
living  to  women  workers  and  maintain  them  in  health.  In  its 
recommendations  on  a  question  of  wages  such  Conference 
shall,  where  it  appears  that  any  substantial  number  of  w^omen 
workers  in  the  occupation  under  inquiry  are  being  paid  by 
piece  rates  as  distinguished  from  time  rate  recommend 
minimum  piece  rates  as  well  as  minimum  time  rate  and 
recommend  such  minimum  piece  rates  as  will  in  its  judgment 
be  adequate  to  supply  the  necessary  cost  of  living  to  women 
workers  of  average  ordinary  ability  and  maintain  them  in 
health;  and  in  its  recommendations  on  a  question  of  wages 
such  Conference  shall,  when  it  appears  proper  or  necessary, 
recommend  suitable  minimum  wages  for  learners  and  ap- 
prentices and  the  maximum  length  of  time  any  woman  worker 
may  be  kept  at  such  wages  as  a  learner  or  apprentice,  which 
said  wages  shall  be  less  than  the  r^ular  minimum  wages 
recommended  for  the  regular  women  workers  in  the  occupation 
under  inquiry.  Two-thirds  of  the  members  of  any  such  Con- 
ference shall  constitute  a  quorum ;  and  the  decision  or  recom- 
mendation or  report  of  such  a  two-thirds  on  any  subject  sub- 
mitted shall  be  deemed  the  decision  or  recommendations  or  re- 
port of  such  Conference. 

Section  9.  Upon  receipt  of  any  report  from  any  Con- 
ference said  Commission  shall  consider  and  review  the  rec- 
ommendations contained  in  said  report;  and  said  Com- 
mission may  approve  any  or  all  of  said  recommendations  or 
disapprove  any  or  all  of  said  recommendations;  and  said  Com- 
mission may  re-submit  to  the  same  Conference  or  a  new  Con- 
ference any  subject  covered  by  any  recommendations  so  dis- 
approved.   If  said  Commission  approves  any  recommendations 
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contained  in  any  report  from  any  Conference^  said  Commission 
shall  publish  notice,  not  less  than  once  a  week  for  four  succes- 
sive weeks  in  not  less  than  two  newspapers  of  general  circula- 
tion published  in  Multnomah  County,  that  it  will  on  a  date 
and  at  a  place  named  in  said  notice  hold  a  public  meeting  at 
which  all  persons  in  favor  of  or  opposed  to  said  recommenda- 
tions will  be  given  a  hearing;  and,  after  said  publication  of 
said  notice  and  said  meeting,  said  Commission  may,  in  its 
discretion,  make  and  render  such  an  order  as  may  be  proper 
or  necessary  to  adopt  such  recommendations  and  carry  the  same 
into  effect  and  require  all  employers  in  the  occupation  affected 
thereby  to  observe  and  comply  with  such  recommendations  and 
said  order.  Said  order  shall  become  effective  in  sixty  days 
after  it  is  made  and  rendered  and  shall  be  in  full  force  and 
effect  on  and  after  the  sixtieth  day  following  its  making  and 
rendition.  After  said  order  becomes  effective  and  while  it  is 
effective,  it  shall  be  unlawful  for  any  employer  to  violate  or  dis- 
regard any  of  the  terms  or  provisions  of  said  order  or  to  em- 
ploy any  woman  worker  in  any  occupation  covered  by  said  or- 
der for  longer  hours  or  under  different  surroundings  or  con- 
ditions or  at  lower  wages  than  are  authorized  or  permitted  by 
said  order.  Said  Commission  shall,  as  far  as  is  practicable, 
mail  a  copy  of  any  such  order  to  every  employer  affected  there- 
by ;  and  every  employer  affected  by  any  such  order  shall  keep  a 
copy  thereof  posted  in  a  conspicuous  place  in  each  room  in  his 
establishment  in  which  women  workers  work.  No  such  order 
of  said  Commission  shall  authorize  or  permit  the  employment 
of  any  woman  for  more  hours  per  day  or  per  week  than  the 
maximum  now  fixed  by  law. 

Section  10.  For  any  occupation  in  which  only  a  minimum 
time  rate  wage  has  been  established,  said  Commission  may 
issue  to  a  woman  physically  defective  or  crippled  by  age  or 
otherwise  a  special  license  authorizing  her  employment  at  such 
wage  less  than  said  minimum  time  rate  wage  as  shall  be  fixed 
by  said  Commission  and  stated  in  said  license. 

Section  11.  Said  Commission  may  at  any  time  inquire  into 
wages  or  hours  or  conditions  of  labor  of  minors  employed  in 
any  occupation  in  this  state  and  determine  suitable  wages 
and  hours  and  conditions  of  labor  for  such  minors.  When 
said  Commission  has  made  such  determination,  it  may  issue 
an  obligatory  order  in  the  manner  provided  for  in  Section  9  of 
this  Act,  and,  after  such  order  is  effective,  it  shall  be  unlawful 
for  any  employer  in  said  occupation  to  employ  a  minor  at 
less  wages  or  for  more  hours  or  under  different  conditions 
of  labor  than  are  specified  or  required  in  or  by  said  order; 
but  no  such  order  of  said  Commission  shall  authorize  or  permit 


134 

the  employment  of  any  minor  for  more  hours  per  day  or  p^ 
week  than  the  maximum  now  fixed  by  law  or  at  any  times  or 
under  any  conditions  now  prohibited  by  law. 

Section  12.  The  word  "occupation"  as  used  in  this  Act 
shall  be  so  construed  as  to  include  any  and  every  vocation 
and  pursuit  and  trade  and  industry.  Any  Conference  may 
make  a  separate  inquiry  into  and  report  on  any  branch  of 
any  occupation;  and  said  Commission  may  make  a  separate 
order  affecting  any  branch  of  any  occupation.  Any  Confer- 
ence may  make  different  recommendations  and  said  Commis- 
sion may  make  different  orders  for  the  same  occupation  in  dif- 
ferent localities  in  the  State  when,  in  the  judgment  of  such 
Conference  or  said  Commission,  different  conditions  in  differ- 
ent localities  justify  such  different  recommendations  or  differ- 
ent orders. 

Section  13.  Said  Commission  shall,  from  time  to  time,  in- 
vestigate and  ascertain  whether  or  not  employers  in  the  State 
of  Oregon  are  observing  and  complying  with  its  orders  and  take 
such  steps  as  may  be  necessary  to  have  prosecuted  such  employ- 
ers as  are  not  observing  or  complying  with  its  orders. 

Section  14.  The  "Commissioner  of  Labor  Statistics  and 
Inspector  of  Factories  and  Work  Shops"  and  the  several  offi- 
cers of  the  "Board  of  Inspection  of  Child  Labor"  shall,  at 
any  and  all  times,  give  to  said  Commission  any  information 
or  statistics  in  their  respective  offices  that  would  assist  said 
Commission  in  carrying  out  this  act  and  render  such  assistance 
to  said  Commission  as  may  not  be  inconsistent  with  the  per- 
formance of  their  respective  official  dutie& 

Section  15.  Said  Commission  is  hereby  authorized  and  em- 
powered to  prepare  and  adopt  and  promulgate  rules  and  r^ni- 
lations  for  the  carrying  into  effect  of  the  foregoing  proviedons 
of  this  act,  including  rules  and  regulations  for  the  selection  of 
members  and  the  mode  of  procedure  of  Conferences. 

Section  16.  All  questions  of  fact  arising  under  the  fore- 
going provisions  of  this  act  shall,  except  as  otherwise  herein 
provided,  be  determined  by  said  Commission,  and  there  shall 
be  no  appeal  from  the  decision  of  said  Commission  on  any 
such  question  of  fact ;  but  there  shall  be  a  right  of  appeal  from 
said  Commission  to  the  Circuit  Court  of  the  State  of  Oregon 
for  Multnomah  County  from  any  ruling  or  holding  on  a  ques- 
tion of  law  included  in  or  embodied  in  any  decision  or  order 
of  said  Commission,  and  on  the  same  question  of  law,  from  said 
Circuit  Court  to  the  Supreme  Court  of  the  State  of  Or^;on. 
In  all  such  appeals  the  Attorney  General  diall  appear  for  and 
represent  said  Commission. 
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Section  17.  Any  person  who  violates  any  of  the  forgoing 
provisions  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  punished  by  a  fine  of  not 
less  than  twenty-five  (f25.00)  dollars  nor  more  than  one  hun- 
dred (f  100.00)  dollars  or  by  imprisonment  in  the  county  jail 
for  not  less  than  ten  days  nor  more  than  three  months  or  by 
both  such  fine  and  imprisonment  in  the  discretion  of  the  court. 

Section  18.  Any  employer  who  discharges  or  in  any  other 
manner  discriminates  against  any  employee  because  such  em- 
ployee has  testified,  or  is  about  to  testify,  or  because  such  em- 
ployer believes  that  said  employee  may  testify,  in  any  investiga- 
tion or  proceedings  under  or  relative  to  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
punished  by  a  fine  of  not  less  than  twenty-five  (f25.00)  dollars 
nor  more  than  one  hundred  ($100.00)  dollars. 

Section  19.  If  any  woman  worker  shall  be  paid  by  her  em- 
ployer less  than  the  minimum  wage  to  which  she  is  entitled 
under  or  by  virtue  of  an  order  of  said  Commission,  she  may 
recover  in  a  civil  action  the  full  amount  of  her  said  minimum 
wage  less  any  amount  actually  paid  to  her  by  said  employer, 
together  with  such  attorneys'  fees  as  may  be  allowed  by  the 
Court;  and  any  agreement  for  her  to  work  for  less  than  such 
minimum  wage  shall  be  no  defense  to  such  action. 

Section  20.  Said  Commission  shall,  on  or  before  the  first 
day  of  January  of  the  year  1915  and  of  each  second  year  there- 
after, make  a  succinct  report  to  the  Governor  and  L^slature 
of  its  work  and  the  proceedings  under  this  act  during  the  pre- 
ceding two  years. 

Section  21.  There  is  hereby  appropriated  out  of  the  general 
fund  of  the  State  of  Oregon  the  sum  of  Thirty-five  Hundred 
($3500.00)  dollars  per  annum,  or  so  much  thereof  as  may  be 
necessary  per  annum,  to  carry  into  effect  the  provisions  of  this 
act  and  to  pay  the  expenses  and  expenditures  authorized  by  or 
incurred  under  this  act. 

Filed  in  the  oflSce  of  Secretary  of  State,  February  17, 1913. 
General  Laws,  Or^on,  1913,  Ch.  62. 
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OPINION  OP  SUPREME  COURT  OP  OREGON  IN  THE 

STETTLER  CASE 

Eakin,  J.:  (Stating  facts.)' 

On  February  17,  191^,  the  legislative  assembly  passed  an 
act  entitled :    "To  protect  the  lives  and  health  and  morals  of 
women  and  minor  workers,  and  to  establish  an  Industrial  Wel- 
fare Commission  and  define  its  powers  and  duties,  and  to  pro- 
vide for  the  fixing  of  minimum  wages  and  maximum  hours  and 
standard  conditions  of  labor  for  such  workers,  and  to  provide 
penalties  for  violation  of  this  act"    The  title  is  followed  by  a 
declaration  of  the  evils  that  it  is  desired  to  remedy  as  follows; 
"Whereas,  the  welfare  of  the  state  of  Oregon  requires  that 
women  and  minors  should  be  protected  from  conditions  of  labor 
which  have  a  pernicious  effect  on  their  health  and  morals,  ajid 
inadequate  wages  and  unduly  long  hours  and  unsanitary  con- 
ditions of  labor  have  such  a  pernicious  effect ;  therefore,  be  it 
enacted  by  the  people  of  the  state  of  Oregon."    The  first  sec- 
tion provides:  "It  shall  be  unlawful  to  employ  women  or  mi- 
nors in  any  occupation  within  the  state  of  Oregon  for  unreason- 
ably long  hours ;  and  it  shall  be  unlawful  to  employ  women  or 
minors  in  any  occupation  within  the  state  of  Or^on  under  sack 
surroundings  or  conditions — sanitary  or  otherwise — ^as  may  be 
detrimental  to  their  health  or  morals;  and  it  shall  be  unlawful 
to  employ  women  in  any  occupation  within  the  state  of  Or^n 
for  wages  which  are  inadequate  to  supply  the  necessary  cost 
of  living  and  to  maintain  them  in  health;  and  it  shall  be  un- 
lawful to  employ  minors  in  any  occupation  within  the  state  of 
Oregon  for  unreasonably  low  wages."    Then  follows  the  crea: 
tion  of  the  commission  under  the  name  of  "Industrial  Welfare 
Commission,"  to  be  appointed  by  the  Governor,  and  provisions 
defining  its  duties.     Section  4  provides :  "Said  commission  is 
hereby  authorized  and  empowered  to  ascertain  and  declare,  in 
the  manner  hereinafter  provided,  the  following  things:  (a) 
Standards  of  hours  of  employment  for  women  or  for  minors 
and  what  are  unreasonably  long  hours  for  women  or  for  minors 
in  any  occupation  within  the  state  of  Oregon;  (6)  standards 
of  conditions  of  labor  for  women  or  for  minors  in  any  occupa- 
tion within  the  state  of  Oregon  and  what  surroundings  or  con- 
ditions— sanitary  or  otherwise — ^are  detrimental  to  the  health 
or  morals  of  women  or  for  minors  in  any  such  occupation;  (c) 
standards  of  minimum  wages  for  women  in  any  occupation 
within  the  state  of  Oregon  and  what  wages  are  inadequate  to 
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supply  the  necessary  cost  of  living  to  any  such  women  work- 
ers and  to  maintain  them  in  good  health;  and  (d)  standards 
of  minimum  wages  for  minors  in  any  occupation  within  the 
state  of  Oregon  and  what  wages  are  unreasonably  low  for  any 
such  minor  workers."  Section  8  provides,  among  other  things, 
that  the  "commission  may  call  and  convene  a  conference  for 
the  purpose  and  with  the  powers  of  considering  and  inquiring 
into  and  reporting  on  the  subject  investigated  by  said  commis- 
sion and  submitted  by  it  to  such  conference  Such  conference 
shall  be  composed  of  not  more  than  three  representatives  of 
the  employers  in  said  occupation  and  of  an  equal  number  of  the 
representatives  of  the  employees  in  said  occupation  and  of 
not  more  than  three  disinterested  persons  representing  the 
public  and  of  one  or  more  commissioners,"  and  the  duties  of 
such  conference  which  shall  report  the  result  of  its  investiga- 
tions with  recommendations  to  the  commission.  Section  9 
provides  that  upon  the  receipt  of  the  report  from  the  confer- 
ence, and  the  approval  of  its  recommendations,  the  commis- 
sion may  make  and  render  such  order  as  may  be  proper  or  nec- 
essary to  adopt  such  recommendations  and  to  carry  the  same 
into  effect,  and  require  all  employers  in  the  occupation  affected 
thereby  to  observe  and  comply  with  such  recommendations  and 
said  order.  The  act  contains  other  provisions  giving  the  com- 
mission and  conference  power  and  authority  to  investigate  the 
matters  being  considered,  and  that  from  the  matters  so  deter- 
mined by  the  commission  there  shall  be  no  appeal  on  any 
question  of  fact ;  but  that  there  shall  be  a  right  of  appeal  from 
the  commission  to  the  circuit  court  from  any  ruling  or  hold- 
ing on  a  question  of  law  included  or  embodied  in  any  decision 
or  order  by  the  commission,  and  from  the  circuit  court  to  the 
supreme  court.  The  defendants  were  duly  appointed  by  the 
Governor  as  such  commission.  It  thereafter  called  a  confer- 
ence as  provided,  which  reported  to  the  commission,  making 
certain  recommendations,  which  were  approved;  and  based 
upon  such  recommendations,  it  made  the  following  order :  "The 
Industrial  Welfare  Commission  of  the  state  of  Oregon  hereby 
orders  that  no  person,  firm,  corporation,  or  association  owning 
or  operating  any  manufacturing  establishment  in  the  city  of 
Portland,  Oregon,  shall  employ  any  woman  in  said  establish- 
ment for  more  than  nine  hours  a  day,  or  fifty  hours  a  week ;  or 
fix,  allow,  or  permit  for  any  woman  employee  in  said  establish- 
ment a  noon  lunch  period  of  less  than  forty-five  minutes  in 
length;  or  employ  any  experienced  adult  woman  worker,  paid 
by  time  rates  of  payment,  in  said  establishment  at  a  weekly 
wage  of  less  than  |8.64,  any  lesser  amount  being  hereby  declared 
inadequate  to  supply  the  necessary  cost  of  living  to  such  woman 
factory  workers,  and  to  maintain  them  in  healti."    The  amend- 
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ed  complaint  sets  out  all  these  matters  in  greater  detail,  to 
which  the  defendants  demurred  on  yarious  grounds,  the  first 
of  which  raises  the  questions  here  discussed,  namely,  that  ^t 
does  not  state  facts  showing  that  the  act  and  order  com- 
plained of  is  an  unreasonable  exercise  of  the  police  x>ower  ot 
the  state."  The  demurrer  was  sustained,  and  the  plaintiff 
elected  to  stand  on  the  amended  complaint  Judgment  wbb 
rendered  dismissing  the  suit,  and  the  plaintiff  appeals. 

E AKIN,  J. :  ( Opinion. ) 

The  purpose  of  this  suit  is  to  haye  determined  judicially 
whether  either  the  fourteenth  amendment  of  the  federal  con- 
stitution, or  section  20,  article  I,  of  the  Or^on  constitution  is 
an  inhibition  against  the  regulation  by  the  legislature  of  the 
hours  of  labor  during  which  women  may  be  employed  in  any 
mechanical  or  manufacturing  establishment,  mercantile  occu- 
pation, or  other  employment  requiring  continuous  physical  la- 
bor ;  or  against  the  establishment  of  a  minimum  wage  to  be  paid 
therefor.  Some  features  of  these  questions  are  practically  new 
in  the  courts  of  this  country.  There  have  been  some  utterances 
by  the  courts  of  last  resort  to  the  effect  that  it  is  such  an  inhibi- 
tion. Bome  of  these  cases  relate  exclusively  to  the  limitation 
of  the  hours  of  employment,  others  to  the  wages  to  be  paid  on 
contracts  with  the  state  or  municipality ;  but  the  cases  so  hold- 
ing are  based  largely  on  the  fact  that  such  regulation  deprives 
the  individual  of  liberty  and  property  without  due  process  of 
law,  namely,  that  it  is  not  within  the  police  power  of  the  state 
and  violates  the  liberty  of  contract  The  first  case  holding  such 
a  statute  unconstitutional  is  Lochner  v.  New  York,  198  U.  S. 
45 ;  25  Bup.  Ct  539 ;  49  L.  Ed.  937,  annotated  in  3  Ann.  Gas. 
1133.  A  similar  case  is  Ritchie  v.  People,  155  111.  98 ;  40  N.  E. 
454 ;  29  L.  R.  A.  79 ;  46  Am.  St  Rep.  315.  In  the  former  case, 
in  the  appellate  division  of  the  state  court,  two  of  five  judges 
were  in  favor  of  upholding  the  law;  in  the  supreme  court  of 
the  state  three  of  the  seven  judges  were  so  minded ;  and  in  the 
United  States  court  four  of  the  nine  judges  favored  such  a  dis- 
position of  the  case.  The  opinions  in  those  decisions  are  based 
upon  very  different  theories,  showing  that  judicial  opinion  has 
not  reached  any  settled  or  stable  basis  upon  which  to  rest.  It 
has  only  been  during  the  last  few  years  that  the  matter  of  l^is* 
lation  upon  the  question  of  the  limitation  of  hours  of  labor 
has  been  agitated  in  legislative  bodies  or  in  the  courta  The 
decisions  of  the  courts  have  been  based  upon  first  impression 
and  may  be  liable  to  fiuctuation  from  one  extreme  to  the  other 
before  the  extent  of  the  power  of  legislation  on  these  ques- 
tions is  finally  settled.    The  entry  of  woman  into  the  realm  of 


139 

many  of  the  employments  formerly  filled  by  man,  in  which 
she  attempts  to  compete  with  him,  is  a  recent  innovation ;  and 
it  has  created  a  condition  which  the  legislatures  have  deemed 
it  their  duty  to  investigate  and  to  some  extent  to  govern.  It 
is  conceded  by  all  students  of  the  subject,  and  they  are  many 
and  their  writings  extensive,  that  woman's  physical  structure 
and  her  position  in  the  economy  of  the  race  renders  her  in- 
capable of  competing  with  man  either  in  strength  or  in  en- 
durance. This  is  well  emphasized  by  Justice  Brewer  in  Mul- 
ler  V.  Oregon,  208  U.  S.  412 ;  28  Sup.  Ct.  324 ;  52  L.  Ed.  551 ;  13 
Ann.  Cas.  957,  an  appeal  from  Oregon  questioning  the  con- 
stitutionality of  the  law  fixing  the  maximum  hours  of  labor 
for  woman,  where  he  says :  "That  woman's  physical  structure 
and  the  performance  of  maternal  functions  place  her  at  a  dis- 
advantage in  the  struggle  for  subsistence  is  obvioua  This  is 
especially  true  when  the  burdens  of  motherhood  are  upon 
her.  Even  when  they  are  not,  by  abundant  testimony  of  the 
medical  fraternity  continuance  for  a  long  time  on  her  feet  at 
work,  repeating  this  from  day  to  day,  tends  to  injurious  effects 
upon  the  body,  and  as  healthy  mothers  are  essential  to  vigorous 
offspring,  the  physical  well-being  of  woman  becomes  an  object 
of  public  interest  and  care  in  order  to  preserve  the  strength 
and  vigor  of  the  race.  Still,  again,  history  discloses  the  fact 
that  woman  has  always  been  dependent  upon  man.  He  estab- 
lished his  control  at  the  outset  by  superior  physical  strength, 
and  this  control  in  various  forms,  with  diminishing  intensity, 
has  continued  to  the  present  As  nunors,  though  not  to  the 
same  extent,  she  has  been  looked  upon  in  the  courts  as  needing 
especial  care  that  her  rights  may  be  preserved.  ♦  ♦  ♦  Dif- 
ferentiated by  these  matters  from  the  other  sex,  she  is  properly 
placed  in  a  class  by  herself,  and  l^slation  designed  for  her 
protection  may  be  sustained,  even  when  like  legislation  is  not 
necessary  for  men  and  could  not  be  sustained.  It  is  impossible 
to  close  one's  eyes  to  the  fact  that  she  still  looks  to  her 
brother  and  depends  upon  him  ♦  ♦  ♦  that  her  physical  struc- 
ture and  a  proper  discharge  of  her  maternal  functions — ^hav- 
ing in  view  not  merely  her  own  health,  but  the  well-being  of 
the  race — ^justify  legislation  to  protect  her  from  the  greed  as 
well  as  the  passion  of  man.  The  limitations  which  this  stat- 
ute places  upon  her  contractual  powers,  upon  her  right  to  agree 
with  her  employer  as  to  the  time  she  shall  labor,  are  not  im- 
posed solely  for  her  benefit,  but  also  largely  for  the  benefit  of 
all.  Many  words  cannot  make  this  plainer.  ♦  ♦  ♦  This  dif- 
ference justifies  a  difference  in  l^slation  and  upholds  that 
which  is  designed  to  compensate  for  some  of  the  burdens  which 
rest  upon  her."    The  conditions  m^itioned  in  the  above  quo- 
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tation  lie  at  the  foundation  of  all  legislation  attempted  fw 
the  amelioration  of  woman's  condition  in  her  straggle  for  sub- 
sistence.    In  many  of  the  states  as  well  as  in  foreign  coun- 
tries special  study  and  investigation  have  beax  given  to  this 
question  as  to  the  effect  of  long  hours  of  labor  and  inadequate 
wages  upon  the  health,  morals,  and  welfare  of  woman,  with  a 
view  to  remedy  the  evil  results  as  far  as  possible.  There  seems 
to  be  a  very  strong  and  growing  sentim^it  throughout  the  land, 
and  a  demand,  that  something  must  be  done  by  law  to  counts- 
act  the  evil  effects  of  these  conditions.     In  the  case  of  Lochner 
v.  New  York,  supra,  in  which  tibie  constitutionality  of  the  labor 
law  of  New  York,  limiting  the  hours  of  labor  in  bakeries  is 
questioned,  Justice  Peckham  wrote  the  opinion  holding  the  law 
invalid.  Justice  Harlan  filed  a  dissenting  opinion  which  should 
not  be  overlooked  as  the  parts  here  quoted  are  general  state- 
ments of  the  law  recognized  by  judicial  opinion  and  not  in 
conflict  with  the  main  opinion.    Justices  White  and  Day  con- 
curred also  therein ;  Justice  Holmes  dissenting.    In  that  opin- 
ion it  is    said :  '^While  this  court  has  not  attempted  to  mark 
the  precise  boundaries  of  what  is  called  the  police  power  of  the 
state,  the  existence  of  the  power  has  been  uniformly  recognized, 
both  by  the  federal  and  state  courts."     In  quoting  from  Patter- 
son V.  Kentucky,  97  U.  S.  501,  he  says:  -^^It  (this  court)  has 
nevertheless  with  marked  distinctness  and  uniformity,  recog- 
nized the  necessity,  growing  out  of  the  fundamental  conditions 
of  civil  society,  of  upholding  state  police  regulations  which 
were  enacted  in  good  faith,  and  had  appropriate  and  direct 
connection  with  that  protection  to  life,  health,  and  property 
which  each  state  owes  to  her  citizena  But  nMther  the  (14th) 
Amendment — Abroad  and  comprehensive  as  it  is — nor  any  other 
Amendment  was  designed  to  interfere  with  the  power  of  the 
State,  sometimes  termed  its  police  power,  to  prescribe  regu- 
lations to  promote  the  health,  peace,  morals,  education,  and 
good  order  of  the  people.  ♦  ♦  ♦  Granting  then  that  there  is 
a  liberty  of  contract  which  cannot  be  violated  even  under  the 
sanction  of  direct  legislative  enactment,  but  assuming,  as  ac- 
cording to  settled  law  we  may  assume,  that  such  liberty  of  con- 
tract is  subject  to  such  regulations  as  the  State  may  reaswiably 
prescribe  for  the  common  good  and  well-being  of  society,  what 
are  the  conditions  under  which  the  judiciary  may  declare  such 
regulations  to  be  in  excess  of  legislative  authority  and  void? 
Upon  this  point  there  is  no  room  for  dispute;  for,  the  rule 
is  universal  that  a  legislative  enactment,  federal  or  state,  is 
never  to  be  disr^arded  or  held  invalid  unless  it  be,  beyond  ques- 
tion, plainly  and  palpably  in  excess  of  l^slative  power."  The 
opinions  of  the  justices  who  hold  the  maximum  hours  laws  un- 
constitutional are  based  largely  upon  the  fact  that  they  violate 
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the  liberty  of  contract;  holding  that  such  acts  are  not  within 
the  fair  meaning  of  the  term  ^'a  health  law/'  but  are  an  ille- 
gal interference  with  the  rights  of  the  individual  and  are  not 
within  the  police  power  of  the  l^slature  to  enact  The  right 
of  the  state  to  prescribe  the  number  of  hours  one  may  work  or 
be  employed  on  public  works  is  generally  upheld  for  the  rea- 
son that  the  state  may  determine  for  itself  what  shall  con- 
stitute a  day's  work  of  a  laborer  on  public  works,  which  vio- 
lates no  individual  right  of  property  or  liberty  of  contract.  Penn 
Bridge  Go.  v.  Utdted  States,  29  App.  Caa  (D.  C.)  452,  10  Ann. 
Cas.  720 ;  Byars  v.  State,  2  Okla.  Crim.  481,  102  Pac.  804,  22 
Ann.  Caa  765 ;  People  v.  Chicago,  256  111.  558,  100  N.  E.  194, 
30  Ann.  Cas.  304.  So  it  is  held  that  work  underground  or  in 
a  smelter  is  unhealthy  and  may  be  regulated  in  ex  parte  Boyce, 
27  Nev.  299,  75  Pac.  1,  65  L.  R.  A.  47,  1  Ann.  Cas.  66 ;  Holden 
V.  Hardy,  169  U.  S.,  366;  ex  parte  Kair,  28  Nev.  127,  425,  80 
Pac.  463,  82  Pac.  453,  6  Ann.  Cas.  893.  In  the  Lochner  case, 
supra,  employment  in  a  bakery  and  candy  factory  is  held  not 
to  be  unhealthy,  and  that  a  statute  limiting  the  hours  of  labor 
therein  is  void.  A  statute  fixing  the  hours  of  labor  for  women 
is  held  valid  in  State  v.  Muller,  48  Or.  252,  85  Pac.  855, 120  Am. 
St.  Rep.  205,  annotated  in  11  Ann.  Cas.  88,  which  case  is  af- 
firmed in  208  U.  S.  412  and  annotated  in  13  Ann.  Cas.  957. 
In  Ritchie  v.  People,  supra,  the  law  limiting  hours  of  work 
for  women  was  held  void.  However,  in  Ritchie  d  Co.  v.  Way- 
man,  244  111.  509,  91  N.  E.  695,  27  L.  R.  A.  (N.  S.)  994,  such 
a  law  was  held  valid  as  within  the  police  power  of  the  legisla- 
ture; and  again,  in  People  v.  Chicago,  supra,  and  in  People  v, 
Elerding,  254  111.  579,  92  N.  E.  982,  the  law  was  upheld.  Thus 
it  appears  that  Illinois  has  wholly  receded  from  the  decision 
in  the  case  of  Ritchie  v.  People,  supra,  and  it  may  now  be  con- 
sidered as  established  that  a  statute  which  limits  the  hours  of 
labor  of  certain  occupations  or  for  certain  classes  of  per- 
sons for  the  protection  of  the  health  and  welfare  of  society  is 
within  the  police  power  of  the  state.  Commonwealth  v.  Rileif^ 
210  Mass.  387,  97  N.  E.  367,  25  Ann.  Cas.  388;  State  v.  Somer' 
vUle,  67  Wash.  638,  122  Pac.  324.  It  was  said  in  People  v. 
Elerding,  supra,  wherein  a  statute  limiting  the  working  hours 
per  day  for  males  was  held  constitutional  as  a  valid  exercise 
of  the  police  power :  "That  under  the  police  power  of  the  state 
the  general  assembly  )may  enact  l^slation  to  prohibit  all 
things  hurtful  to  the  health,  welfare  and  safety  of  society,  even 
though  the  prohibition  invade  the  right  of  liberty  or  property 
of  the  individual,  is  too  well-settled  to  require  discussion  or 
the  citation  of  authority.  ♦  ♦  ♦  While,  in  its  last  analysis,  it 
is  a  judicial  question  whether  an  act  is  a  proper  exercise  of 
the  police  power,  it  is  the  province  of  the  l^slature  to  deter- 
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mine  when  an  exigency  exists  calling  for  the  exercise  of  this 
power.    When  the  legislative  authority  has  decided  an  ezigen<7 
exists  calling  for  the  exercise  of  the  power  and  has  adopted  an 
act  to  meet  the  exigency^  the  presumption  is  that  it  is  a  valid 
enactment^  and  the  courts  will  sustain  it  unless  it  appears 
beyond  any  reasonable  doubt,  that  it  is  in  violation  of  some  con- 
stitutional limitation."      On  the  same  subject  it  is  ssdd  in 
Lochner  v.  New  York,  supra,  quoting  from  Jacobson  v.  MasBOr 
chusetts,  197  U.  S.  11,  25  Sup.  Ct  358,  49  L.  Ed.  643,  relating 
to  the  vaccination  statute,  that  "the  power  of  the  courts  to  re- 
view l^slative  action  in  respect  of  a  matter  affecting  the 
general  welfare  exists  only  Vhen  that  which  the  legislature  has 
done  comes  within  the  rule  that  if  a  statute,  purporting  to  have 
been  enacted  to  protect  the  public  health,  the  public  morals,  or 
the  public  safety,  has  no  real  or  substantial  relation  to  those 
objects,  or  is  beyond  all  question  a  plain,  palpable  invasion  of 
rights  secured  by  the  fundamental  law.^  ♦  ♦  ♦     jf  there  be 
doubt  as  to  the  validity  of  the  statute  that  doubt  must  there- 
fore be  resolved  in  favor  of  its  validity,  and  the  courts  must 
keep  their  hands  off,  leaving  the  l^slature  to  meet  the  respon- 
sibility for  unwise  legislation."     In  re  Spencer,  149  Cal.  396, 
9  Ann.  Cas.  1105,  it  is  said :  "The  presumption  always  is  that 
an  act  of  the  legislature  is  constitutional,  and  when  this  de- 
pends upon  the  existence  or  non-existence  of  some  fact,  or  state 
of  facts,  the  determination  thereof  is  primarily  for  the  legis- 
lature, and  the  courts  will  acquiesce  in  its  decision,  unless  the 
error  clearly  appears."    The  legislative  power  of  the  state  is 
Dot  derived  by  grant  of  the  constitution,  but  exists  as  to  all 
subjects  not  inhibited  by  the  state  or  federal  constitution. 

There  is  only  one  federal  inhibition  urged  against  this  stat- 
ute, namely:  "No  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  the  citizens  of 
the  United  States,  nor  shall  any  state  deprive  any  person 
of  life,  liberty,  or  property  without  due  process  of  law,  or  deny 
to  any  person  within  its  jurisdiction  an  equal  protection  of  the 
law."  Fourteenth  amendment.  It  may  probably  be  conceded 
that  the  public  welfare  statute  in  question  here  violates  this 
clause  as  abridging  privileges  of  citizens  if  it  can  not  be  jus- 
tified as  a  police  measure ;  and  we  will  assume,  without  enter- 
ing into  a  discussion  of  that  question  or  citation  of  authorities, 
that  provisions  enacted  by  the  state  under  its  police  power 
that  have  for  their  purpose  the  protection  or  betterment  of  the 
public  health,  morals,  peace,  and  welfare,  and  reasonably  tend 
to  that  end,  are  within  the  power  of  the  state  notwithstanding 
they  may  apparently  conflict  with  the  fourteenth  amendment  of 
the  federal  constitution. 
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So  that  the  first  and  principal  question  for  decision  is  wheth- 
er the  provisions  of  the  act  before  us  are.  within  the  police 
power  of  the  state.     Professor  Tucker,  in  8  Cyc,  863,  says: 

"Police  power  is  the  name  given  to  that  inherent  sovereignty 
which  it  is  the  right  and  duty  of  the  government  or  its  agents 
to  exercise  whenever  public  policy,  in  a  broad  sense,  demands, 
for  the  benefit  of  society  at  large,  r^ulations  to  guard  its  mor- 
als, safety,  health,  order,  or  to  insure  in  any  respect  such  eco- 
nomic conditions  as  an  advancing  civilization  of  a  highly  com- 
plex character  requires."  This  is  a  comprehensive  definition 
and  we  will  accept  it  without  further  detailed  analysis  or  cita- 
tion of  authority.  As  will  appeal  from  the  cases  cited  above 
we  can  accept  as  settled  law  statutes  having  for  their  purpose 
and  tending  to  that  end  provision  for  a  maximum  hours  law 
of  labor  for  employees  upon  public  works,  a  maximum  hours 
law  for  women  and  children  employed  in  mechanical,  mercan- 
tile, or  manufacturing  establishments,  a  maximum  hours  law 
for  laborers  in  mines  or  smelters,  a  law  fixing  minimum  wages 
for  employees  upon  public  works.  The  latter  is  held  in  Maiette 
V.  Spokane  (Wash.),  137  Pac.  500,  even  where  the  expense  is 
borne  by  private  individuals,  so  that  the  only  question  for  de- 
cision here  is  as  to  the  power  of  the  legislature  to  fix  the 
minimum  wage  in  such  a  case.  We  use  the  language  of  Mr. 
Malarkey :  "The  police  power,  which  is  another  name  for  the 
power  of  government,  is  as  old  and  unchanging  as  government 
itself.  If  its  existence  be  destroyed  government  ceases.  There 
have  been  many  attempts  to  define  the  police  power  and  its 
scope ;  but  because  of  confusing  the  power  itself  with  the  chang- 
ing conditions  calling  for  its  application,  many  of  the  defi- 
nitions are  inexact  and  unsatisfactory.  The  courts  have  lat- 
terly eliminated  much  of  this  confusion  by  pointing  out  that, 
instead  of  the  power  being  expanded  to  apply  to  new  conditions, 
the  new  conditions  are,  as  they  arise,  brought  within  the  im- 
mutable and  unchanging  principles  underlying  the  power. 
When  new  conditions  arise  which  injuriously  affect  the  health 
or  morals  or  welfare  of  the  public,  we  no  longer  say  that  we 
will  expand  the  police  power  to  reach  and  remedy  the  evil. 
Instead  we  say  that  a  new  evil  has  arisen  which  an  old  princi- 
ple of  government — the  police  power — will  correct."  If  the 
statute  tends  reasonably  to  accomplish  the  purposes  intended 
by  the  legislature,  it  should  be  upheld  by  the  court.  Justice 
Harlan  in  Jacohson  v.  Massachusetts,  supra,  quoting  from  Vie- 
meister  v.  White,  191  U.  S.  223,  states:  "A  common  belief, 
like  common  knowledge,  does  not  require  evidence  to  establish 
its  existence,  but  may  be  acted  upon  without  proof  by  the 
legislature  and  the  court  ♦  ♦  ♦  The  fact  that  the  belief  is 
not  universal  is  not  controlling,  for  there  is  scarcely  any  belief 
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that  is  accepted  by  everyone.  The  poBsibility  that  the  belief 
may  be  wrong,  and  that  science  may  yet  show  it  to  be  wrong, 
is  not  conclusive ;  for  the  l^islature  has  the  right  to  pass  laws 
which,  according  to  the  common  belief  of  the  people,  are  adapt- 
ed to  prevent  the  spread  of  contagious  diseasea  In  a  free 
country,  where  the  government  is  by  the  people,  through  their 
chosen  representatives,  practical  l^slation  admits  of  no  other 
standard  of  action ;  for  what  the  people  believe  is  for  the  com- 
mon welfare  must  be  accepted  as  tending  to  prmnote  the  com- 
mon welfare,  whether  it  does  in  fact  or  not.  Any  other  basifl 
would  conflict  with  the  spirit  of  the  Constitution,  and  would 
sanction  measures  opposed  to  a  republican  form  of  government 
While  we  do  not  decide  and  cannot  decide  that  vaccination  is 
a  preventive  of  smallpox,  we  take  judicial  notice  of  the  fact 
that  this  is  the  common  belief  of  the  people  of  the  State,  and 
with  this  fact  as  a  foundation  we  hold  that  the  statute  in  ques- 
tion is  a  health  law,  enacted  in  a  reasonable  and  proper  exercise 
of  the  police  power."  In  speaking  of  the  Oregon  ten  hour 
law,  Chief  Justice  Bean,  in  the  case  of  Sta^e  v.  MtUler,  9upr&, 
says :  ^'Buch  legislation  must  be  taken  as  expressing  the  belief 
of  the  l^slature,  and  through  it  of  the  people,  that  the  labor 
of  females  in  such  establishments  in  excess  of  10  hours  in  any 
one  day  is  detrimental  to  health  and  injuriously  affects  the  pub- 
lic welfare.  The  only  question  for  the  court  is  whether  such 
a  regulation  or  limitation  has  any  real  or  substantial  relation 
to  the  object  sought  to  be  accomplished,  or  whether  it  is  *so 
utterly  unreasonable  and  extravagant'  as  to  amount  to  a  mere 
arbitrary  interference  with  the  right  to  contract  On  tliis  ques- 
tion we  are  not  without  authority."  These  are  some  of  the 
grounds  upon  which  maximum  ten  hours  laws  are  sustained, 
and  we  have  cited  them  here  as  applying  with  equal  force  to 
sustain  the  women's  minimum  wage  law  and  as  bringing  it 
within  the  police  power  of  the  legislature.  The  state  should 
be  as  zealous  of  the  morals  of  its  citizens  as  of  their  health. 
The  "whereas  clause"  quoted  above  is  a  statement  of  the  facts 
or  conclusions  constituting  the  necessity  for  the  enactment  and 
the  act  proceeds  to  make  provision  to  remedy  these  causes. 
"Common  belief"  and  "common  knowledge"  are  sufficient  to 
make  it  palpable  and  beyond  doubt  that  the  employment  of 
female  labor  as  it  has  been  conducted  is  highly  detrimental 
to  public  morals  and  has  a  strong  tendency  to  corrupt  them. 
Elizabeth  Beardsley  Butler  in  her  "Women  of  the  Trades" 
says:  "Yet  the  fact  remains  that,  for  the  vast  bulk  of  sales 
girls,  the  wages  paid  are  not  sufficient  for  self-support;  and 
where  girls  do  not  have  families  to  fall  back  on,  some  go  under- 
nourished, some  sell  themselves.  And  the  store-employment 
which  offers  them  this  two-horned  dilemma  is  replete  with  op- 
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portunities  which  in  gradual^  eai^,  attrax^tiye  ways  beckon  to 
the  second  choice;  a  situation  which  a  few  employers  not  only 
seem  to  tolerate,  but  to  encourage/'  The  legislature  of  the 
state  of  MaJ98achusetts  appointed  a  commission  known  as  the 
Commission  on  Minimum  Wage  Boards  to  investigate  condi- 
tiona  In  the  report  of  that  commission  in  January,  1912,  it 
is  said :  "Women  in  general  are  working  because  of  dire  nec- 
essity, and  in  most  cases  the  combined  income  of  the  family  is 
not  more  than  adequate  to  meet  the  family's  cost  of  living. 
In  these  canes  it  is  not  optional  with  the  woman  to  decline  low- 
paid  employment  EJvery  dollar  added  to  the  family  income 
is  needed  to  lighten  the  burden  which  the  rest  are  carrying. 
*  *  *  Wherever  the  wages  of  such  a  woman  are  less  than 
the  cost  of  living  and  the  reasonable  provision  for  maintain- 
ing the  worker  in  health,  the  industry  employing  her  is  in  re- 
ceipt of  the  working  energy  of  a  human  being  at  less  than  its 
cost,  and  to  that  extent  is  parasitic.  The  balance  must  be  made 
up  in  some  way.  It  is  generally  paid  by  the  industry  employ- 
ing the  father.  It  is  sometimes  paid  in  part  by  future  ineffi- 
ciency of  the  worker  herself  and  by  her  children,  and  perhaps 
in  part  ultimately  by  charity  and  the  state.  *  *  *  If  an 
industry  is  permanently  dependent  for  its  existence  on  under- 
paid labor,  its  value  to  the  Commonwealth  is  questionable.-' 
Many  more  citations  might  be  made  from  the  same  authorities 
and  from  such  students  of  the  question  bb  Miss  Caroline  Glea- 
son,  of  Portland,  Oregon,  Louise  B.  More,  of  New  York,  Irene 
Osgood  of  Milwaukee,  and  Robert  C.  Chapin,  of  Beloit  College. 
With  this  common  belief,  of  which  Justice  Harlan  says  "we 
take  judicial  notice,"  the  court  cannot  say,  beyond  all  ques^ 
tion,  that  the  act  is  a  plain,  x>a^lp^ble  invasion  of  rights  secured 
by  the  fundamental  law,  and  has  no  real  or  substantial  relation 
to  the  protection  of  public  health,  the  public  morals,  or  public 
welfare.  Every  argument  put  forward  to  sustain  the  maximum 
hours  law  or  upon  which  it  was  established  applies  equally 
in  favor  of  the  constitutionality  of  the  minimum  wage  law  as 
also  within  the  i)olice  power  of  the  state  and  as  a  regulation 
tending  to  guard  the  public  morals  and  the  public  health. 

Plaintiff  by  his  complaint,  questions  the  law  also  as  a  viola- 
tion of  section  20,  of  article  I,  of  the  constitution  of  Oregon. 
As  we  understand  this  contention  it  is  that  the  order  applies 
to  manufacturing  establishments  in  Portland  alone,  that  other 
persons  in  the  same  business  in  other  localities  are  unaflfected 
by  it,  and  that  it  is  discriminatory.  The  law  by  which  plain- 
tiflf  is  bound  is  contained  in  section  1  of  the  act  quoted  above. 
If  he  will,  he  can  comply  with  this  provision  without  any  ac- 
tion by  the  commission,  and  it  applies  to  all  the  state  alike. 
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The  other  provisions  of  the  act  are  for  the  purpose  of  as- 
certaining for  those  who  are  not  complying  with  it  what  are 
reasonable  hours  of  labor  and  w^hat  is  a  reasonable  wage  in 
the  various  occupations  and  localities  in  the  state  to  govern 
in  the  application  of  section  1  of  the  act  and  for  the  purpose  of 
fixing  penalties  for  violations  thereof.  Counsel  seem  to  con- 
sider the  order  of  the  commission  as  a  law  which  the  commis- 
sion has  been  authorized  to  promulgate,  but  we  do  not  under- 
stand this  to  be  its  province.  Section  4  provides :  "Said  com- 
mission is  hereby  authorized  and  empowered  to  ascertain  and 
declare  *  *  *  (a)  standards  of  hours,"  etc.  By  section  8 
it  is  only  after  investigation  by  the  commission^  and  when  it 
is  of  opinion  therefrom  that  any  substantial  number  of  women 
in  any  occupation  are  working  unreasonably  long  hours  or  for 
inadequate  wages,  that  it  shall  by  means  of  a  conference,  as- 
certain what  is  a  reasonable  number  of  hours  for  work  and 
•  n  minimum  rate  of  wages,  when  it  may  make  such  an  order  as 
may  be  necessary  to  adopt  such  regulation  as  to  hours  of  work 
and  minimum  wages ;  and  section  1  of  the  act  shall  be  enforced 
on  that  basis.  There  is  nothing  in  the  record  suggesting  that 
there  is  a  substantial  number  of  women  workers  in  the  same  oc- 
cupation as  those  included  in  the  order  complained  of  here 
working  unreasonably  long  hours  or  for  an  inadequate  wage  in 
any  other  locality  than  Portland.  Other  cases  as  they  are  dis- 
covered are  to  be  remedied  as  provided  therefor,  but  the  law 
is  state-wide  and  it  does  not  give  to  plaintiff  unequal  prot^ection 
of  the  law  nor  grant  to  others  privil^es  denied  to  him ;  neith- 
er does  it  delegate  legislative  power  to  the  commission.  It  is 
authorized  only  to  ascertain  facts  that  will  determine  the 
localities,  businesses,  hours  and  wages  to  which  the  law  shall 
apply.  CJounsel  urges  that  the  law  upon  this  question  inter- 
feres with  plaintiff's  freedom  of  contraet,  and  refers  to  the  lan- 
guage used  in  re  Jarohs,  98  N.  Y.  98,  50  Am.  Rep.  636,  to-wit : 
"Liberty,  in  its  broad  sense  as  nnderst-ood  in  tWs  country, 
means  the  right,  not  only  of  freedom  from  actual  servitude,  im- 
prisonment, or  restraint,  but  the  right  of  one  to  use  his  facul- 
ties in  all  lawful  ways,  to  live  and  work  where  he  will,"  etc.. 
as  a  change  brought  about  by  the  larger  freedom  enjoyed  in 
this  country  and  guaranteed  by  the  federal  constitution  and  the 
constitutions  of  the  various  states  in  comparison  with  condi- 
tions in  the  earlier  days  of  the  common  law,  when  it  was  found 
necessary  to  prevent  extortion  and  oppression  by  royal  procla- 
mation or  otherwise,  and  to  establish  reasonable  compensation 
for  labor;  but  he  fails  to  take  note  that  by  reason  of  this 
larger  freedom  the  tendency  is  to  return  to  the  earlier  condi- 
tions of  long  hours  and  low  wages,  so  that  some  classes  in 
some  employments  seem  to  need  protection  from  the  same  con- 
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ditions  for  which  royal  proclamation  was  found  necessary.  The 
l^slature  has  evidently  concluded  that  in  certain  localities 
these  conditions  prevail  even  in  Oregon;  that  there  are  many 
women  employed  at  inadequate  wages — employment  not  secured 
by  the  agreement  of  the  worker  at  satisfactory  compensation, 
but  at  a  wage  dictated  by  the  employer.  The  worker  in  such  a 
case  has  no  voice  in  fixing  the  hours  or  wages,  or  choice  to  refuse 
it,  but  must  accept  it  or  fare  worse.  As  said  in  Wells  v.  Great 
Northern  Ry.  Co.,  59  Or.  165, 114  Pac.  92, 116  Pac.  1070, 34  L.  R. 
A.  (N.  S.)  818,  as  to  a  baggage  contract  printed  on  the  ticket 
of  a  passenger :  "In  this  case  neither  was  it  the  subject  of  agree- 
ment between  the  company  and  the  carrier  (passenger),  but 
was  imposed  by  the  company  as  a  condition  of  the  sale  of  the 
ticket,  and  in  signing  the  ticket  the  plaintiff  was  laboring 
under  such  an  inequality  of  conditions  as  that  he  was  com- 
pelled to  enter  into  the  contract,  whether  he  would  or  not." 
In  the  dissenting  opinion  in  the  Lochner  case,  supra,  it  is 
said:  "It  is  plain  that  this  statute  was  enacted  in  order  to 
protect  the  physical  well-being  of  those  who  work  in  baker- 
ies and  confectionery  establishments.  It  may  be  that  the  stat- 
ute had  its  origin,  in  part,  in  the  belief  that  employers  and 
employees  in  such  establishments  were  not  upon  an  equal  foot- 
ing, and  that  the  necessities  of  the  latter  often  compelled  them 
to  submit  to  such  exactions  as  unduly  taxed  their  strength.  Be 
that  as  it  may,  the  statute  must  be  taken  as  expressing  the  be- 
lief of  the  people  of  New  York  that,  as  a  general  rule,  and 
in  the  case  of  the  average  man,  labor  in  excess  of  sixty  hours 
during  a  week  in  such  establishments  may  endanger  the  health 
of  those  who  labor." 

Counsel  suggest  it  is  only  quite  recently  that  it  has  been  seri- 
ously contended  that  the  states  may  lawfully  establish  a  mini- 
mum wage  in  private  employment.  This  is  undoubtedly  true, 
and  it  may  be  that  there  is  an  occasion  for  it.  The  l^islature 
seems  to  have  acted  on  the  idea  that  conditions  have  changed, 
or  that  private  enterprises  have  become  so  crowded  that  their 
demands  amount  to  unreasonable  exactions  from  women  and 
children;  that  occasion  has  arisen  for  relief  through  its  police 
power ;  and  that  it  has  determined  the  public  welfare  demands 
the  enactment  of  this  statute.  Justice  Washington,  in  Ogden  v, 
Saunders,  12  Wheat.  269,  says  that  the  question  which  he  has 
been  examining  is  involved  in  difficulty  and  doubt,  "but  if  I 
could  rest  my  opinion  in  favor  of  the  constitutionality  of  the 
law  on  which  the  question  arises  on  no  other  ground  than  this 
doubt  so  felt  and  acknowledged,  that  alone  would  in  my  estima- 
tion be  a  satisfactory  vindication  of  it.  It  is  but  a  decent  re- 
spect duQ  to  the  wisdom,  the  integrity,  and  the  patriotism  of 
the  legislative  body  by  which  any  law  is  passed,  to  presume  in 
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fayor  of  its  validity,  until  its  violation  of  the  constitution  is 
proved  beyond  all  reasonable  doubt." 

Plaintiff  further  contends  that  the  statute  is  void  for  the  rea- 
son that  it  makes  the  findings  of  the  commission  on  all  ques- 
tions of  fact  conclusive,  and,  therefore,  takes  his  property  with- 
out due  process  of  law ;  relying  on  the  decision  of  Chicago,  etc,, 
Ry.  Co.  V,  Minnesota,  134  U.  S.  418, 10  Sup.  Ct.  Rep.  462,  33  L. 
Ed.  970,  as  conclusive  upon  that  question.  That  case  was  an  at- 
tack upon  the  law  creating  a  railway  and  warehouse  commis- 
sion, which  was  held  valid  by  the  state  of  Minnesota,  but  the 
United  States  court  reversed  the  judgment  there  for  the  reason 
that  the  law  does  not  provide  for  a  hearing  by  the  parties  af- 
fected by  the  order,  which  is  not  due  process  of  law,  and  that 
no  notice  and  opportunity  to  be  heard  is  provided  for,  which  is 
the  principal  ground  upon  which  the  state  court  was  reversed. 
Louisville  &  N.  R.  Co.  v.  Oarrett,  34  Sup.  Ct.  Rep.  48,  is  a  case 
very  much  in  point,  in  which  was  had  a  hearing  before  the 
railroad  commission  of  Kentucky,  fixing  freight  rates  between 
certain  points  within  the  state.  The  plaintiff  attacked  the  le- 
gality of  these  orders  because  they  were  final  and  conclusive 
without  right  of  appeal,  and  that  by  reason  thereof  plaintiff 
was  deprived  of  property  without  due  process  of  law.  In  de- 
ciding this  question,  the  court  said:  "It  (the  law)  required  a 
hearing  ♦  ♦  ♦  and  a  determination  by  the  commission  whether 
the  existing  rates  were  excessiva  But  on  these  conditions  be- 
ing fulfilled,  the  questions  of  fact  which  might  arise  ♦  ♦  ♦ 
would  not  become,  as  such,  judicial  questions  to  be  re-exam- 
ined by  the  courts.  The  appropriate  questions  for  the  court 
would  be  whether  the  commission  acted  within  the  authority 
duly  conferred."  Thus,  in  the  present  case,  plaintiff  was  given 
the  right  and  opportunity  to  be  heard  before  the  commission, 
as  provided  for  by  section  9  of  the  act.  In  the  third  subdi- 
vision of  the  opinion  in  the  latter  case  it  is  held  that  even 
though  the  law  gives  no  right  of  appeal  from  the  final  finding 
of  facts,  a  party  aggrieved  is  not  without  remedy  as  to  matters 
that  would  be  the  appropriate  subject  of  judicial  inquiry,  name- 
ly, if  the  rates  fixed  are  confiscatory ;  but,  where  such  a  board 
has  fully  and  fairly  investigated  and  fixed  what  it  believes  to 
be  reasonable  rates,  the  party  affected  thereby  has  not  been  de- 
prived of  due  process  of  law.  San  Diego  Land  d  Town  Co.  v. 
National  City,  174  U.  S.  739,  19  Sup.  Ct.  Rep.  804,  43  L.  Ed. 
1154;  Spring  Valley  Water  Works  v,  San  Francisco,  82  CaJ. 
286,  22  Pac.  910, 1046 ;  Louisville  d  N.  R,  Co.  v.  Ourret,  supra. 
Many  other  cases  are  cited  in  the  briefs  of  defendants  fully  sup- 
porting their  contention.  Due  process  of  law  merely  requires 
such  tribunals  as  are  proper  to  deal  with  the  subject  in  hand. 
Reasonable  notice  and  a  fair  opportunity  to  be  heard  before 
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Bome  tribunal  before  it  decides  the  issues  are  the  essentials  of 
due  process  of  law.  It  is  sufficient  for  the  protection  of  his  con- 
stitutional rights  if  he  has  notice  and  is  given  an  opportunity 
at  some  state  of  the  proceedings  to  be  heard.  Towns  v.  Klor 
math  Coimty,  33  Or.  225,  53  Pac.  604. 

We  think  we  should  be  bound  by  the  judgment  of  the  l^s- 
lature  that  there  is  a  necessity  for  this  act,  that  it  is  within  the 
police  power  of  the  state  to  provide  for  the  protection  of  the 
health,  morals,  and  welfare  of  women  and  children,  and  that 
the  law  should  be  uph^d  as  constitutional. 

The  decree  of  the  Circuit  Court  is  affirmed. 

McBride,  C.  J.,  not  sitting. 
139  Pac.  (Ore.)  743. 


IV 

OPINION  OF  SUPREME  COURT  OP  OREGON  IN  THE 

SIMPSON  CASE 

MgBbidb,  C.  J.,  (stating  facts) : 

This  is  a  suit  the  object  of  which  is  to  have  judicially  deter- 
mined the  question  whether  an  act  passed  by  the  legislature  on 
February  17,  1913  (Session  Laws  1913,  chap.  62),  and  com- 
monly known  as  the  minimum  wage  act,  is  inimical  to  the  four- 
teenth amendment  to  the  Constitution  of  the  United  States, 
or  to  section  20,  article  I,  of  the  Constitution  of  Or^on.  The 
defendants  demurred  to  the  complaint.  The  court  sustained 
the  demurrer,  and  dismissed  the  complaint.    Plaintiff  appeals. 

MgBbidb,  C.  J.:  (Opinion.) 

This  suit  is  similar  in  substance  and  is  brought  for  the  same 
purpose  as  the  case  of  Stettler  v.  O^Hara,  139  Pac.  743,  in  which 
Mr.  Justice  Eakin,  speaking  for  the  court,  held  the  act  in  ques- 
tion to  be  a  valid  exercise  of  the  police  power,  and  not  in  con- 
flict with  either  the  Constitution  of  the  United  States  or  of 
this  state.  It  is  suggested,  however,  on  this  appeal  that  in  the 
case  of  Stettler  v.  &Hara,  before  cited,  this  court  did  not  pass 
upon  the  contention  raised  in  the  pleadings  and  upon  the  argu- 
ment, that  the  minimum  wage  act  is  inimical  to  that  portion  of 
section  1  of  the  fourteenth  amendment  to  the  Constitution  of 
the  United  States,  which  provides:  "No  state  shall  make  or 
enact  any  law  which  shall  abridge  the  privil^es  or  immunities 
of  citizens  of  the  United  States.^'  While  this  particular  clause 
of  the  amendment  is  not  specially  discussed,  it  was  certainly 
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intended  by  that  opinion  to  express  the  conviction  of  this  court 
that  the  act  in  question  violated  no  precept  of  the  fourteenth 
amendment,  which  it  will  be  noted  does  not  attempt  to  define 
the  nature  or  extent  of  the  privil^es  and  immunities  therein 
protected.  Having  determined  in  the  preceding  case  that  the 
police  power  of  the  state  legitimately  extended  to  the  right  to 
prevent  the  employment  of  women  and  children  for  unreason- 
ar>]y  long  hours  or  at  unreasonably  small  wages,  and  that  the 
state  had  a  right  to  use  the  machinery  of  a  commission  to  deter- 
mine to  the  extent  stated  in  the  opinion  the  length  of  time  and 
ai  what  wages  such  persons  might  be  employed,  it  would  seem 
to  follow  as  a  natural  corollary  that  the  right  to  labor  for  such 
hours  and  at  such  wages  as  would  reasonably  seem  to  be  detri- 
mental to  the  health  or  welfare  of  the  community  is  not  a  privi- 
lege or  immunity  of  any  citizen.  The  guaranties  of  the  four- 
teenth amendment  are  not  new  in  American  history;  they  ex- 
isted substantially  in  the  constitutions  of  many  of  the  states, 
and,  excepting  as  to  the  status  of  the  negro,  were  well-nigh  uni- 
versal in  the  United  States.  Primarily,  for  the  better  protec- 
tion of  a  newly-enfranchised  race,  it  was  thought  expedient  to 
make  the  general  government  a  co-guarantor  with  the  states  of 
these  fundamental  privileges  of  freemen.  But  that  the  effect  of 
this  would  be  to  limit  the  power  of  the  states  to  enact  reason- 
able laws  for  the  protection  of  their  women  and  children  against 
the  consequences  of  labor  for  a  length  of  time  tending  to  impair 
health  or  at  a  wage  barely  sufficient  to  sustain  life  never  entered 
the  imagination  of  the  statesmen  who  framed  it.  Local  self- 
government  lies  at  the  very  foundation  of  freedom  and  the  pri- 
vate and  local  affairs  of  a  community  are  sacred  from  the  inter- 
ference of  the  central  power  unless  oppressive  and  unreasonable 
encroachment  on  the  liberties  of  the  citizen  renders  such  inter- 
ference imperatively  necessary,  and  such  is  not  the  case  here. 
The  decree  of  the  Circuit  Court  is  affirmed. 
141  Pac.  (Ore.)  158. 
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MINIMUM  WAGE'* 

In  Debate  at  the  Annual  Dinner  of  the  National  Retail  Dry  Goods 
Association,  Hotel  IGiidcerbocker,  New  York 

February  10,  I9I5 

BETWEEN 

MR.  NORMAN  HAPGOOD.  of  New  York  {Affimal^ 

AND 
MR.  ROME  G.  BROWN,  of  Minneapolis  {NtgaUoe) 


NEGATIVE  ARGUMENT  BY  MR.  BROWN 


Mr.  President,  Ladies  and  Gentlemen: 

As  Mr.  Hapgood  has  intimated,  there  is  a  subject  which  I  have 
studied  longer  than  that  of  the  Minimum  Wage,  and  which  I  would 
much  prefer  to  debate  with  him.  No  one  doubts  Mr.  Hapgood's 
humanitarianism  or  the  sincerity  of  his  endeavors,  as  an  editor  and 
as  a  citizen,  to  promote  the  welfare  of  mankind.  Our  differences 
are  not  at  all  as  to  the  objects  to  be  accomplished,  but  are  only  as 
to  the  methods  best  adapted  for  our  common  purpose.  I  assume 
that  all  of  us  are  interested  in  the  welfare  of  women  workers,  and 
of  workers  of  all  classes,  and  that  we  desire  to  promote  their  gen- 
eral welfare,  health  and  comfort,  and  to  co-operate  in  any  effort  by 
which  their  efficiency  may  be  increased  and  by  which  the  compensa- 
tion paid  for  their  work  may  be  raised  to  the  highest  point  at  which 
it  can  reasonably  be  maintained. 

I  am  not,  none  of  us  are,  opposed  to  high  wages.  We  are  in 
favor  of  a  minimum  wage,  and  that,  too,  a  wage  which  is  not  merely 
commensurate  with  the  bare  cost  of  living,  but,  so  far  as  reasonably 
possible,  one  which  will  supply  to  every  worker  health,  comfort  and 
happiness  in  the  broadest  sense  of  those  terms. 

What  I  am  opposing  is  the  compulsory  legislative  minimum  wage 
in  private  employment;  because  such  l^slation  is  against  the  in- 
terests of  botfi  employer  and  employee  and,  further,  because  it  is 
based  upon  a  theory  which  is  not  susceptible  of  legislative  enact- 
ment under  our  form  of  government. 


When  I  oppose  the  minimum  wage,  therefore,  I  mean  the  statu- 
toiy  minimum  wage.  Its  advocates  forget  that  it  is  not  for  the 
general  welfare  that  a  temporary  or  local  interest  of  one  class  be 
selected  as  the  subject  of  artificial  stimulation  through  special  legis- 
lation. They  forget  that  ultimately  the  prosperity  of  the  worker  is 
coincident  with,  and  depends  upon,  the  general  prosperity  of  the 
community  and  that  that  general  prosperity  means  industrial  de- 
velopment.   It  means,  in  short,  the  prosperity  of  the  employer. 

FALLACIES  OF  THE  MINIMUM  WAGE 

It  is  one  of  the  fallacies  of  the  minimum  wage  that  wages  can  be 
measured  out  by  a  fixed  rule,  which  does  not  take  into  considera- 
tion the  element  of  efficiency.  Wages  must  depend  upon,  at  least 
must  have  some  substantial  relation  to,  the  compensation  rendered 
by  the  worker  in  return.  Now  you  can  not  legislate  efficiency. 
When  you  compel  an  employer  to  pay  a  wage  which  is  fixed  re- 
gardless of  the  worker's  efficiency,  you  are  legislating  a  forced 
gratuity  to  the  worker,  no  matter  that  the  wage  be  measured  by  the 
cost  of  living  or  by  any  other  standard  which  disregards  its  fair 
•worth.  If  its  theoretical  object  of  increasing  the  wage  of  the  ineffi- 
■cient  worker  were  practicable,  the  minimum  wage  would  have  the 
same  effect  upon  such  worker  as  would  a  pension.  It  would  destroy 
initiative  and  ambition  and  deprive  her  of  incentive  toward  rais- 
ing her  standard  of  efficiency ;  it  would  be  a  drag  upon  her  devel- 
opment as  a  wage-earner  and  as  a  citizen.  But,  in  practice,  it  can 
not  increase  the  wage  of  the  inefficient  worker.  It  simply  renders 
her  jobless,  and  this,  too,  without  any  compensating  benefits,  either 
to  her  or  to  the  working  class  or  to  the  commtmity. 

All  wages  are  not  what  they  should  be,  but  as  a  rule  they  are 
higher  in  this  country  than  anywhere  else  in  the  world.  Better- 
ment of  existing  wage  conditions  is  advancing,  and  it  may  be  fur- 
ther advanced  by  co-operative  effort,  by  enlightenment  of  both 
employer  and  employee.  The  main  reason  for  our  present  higher 
wages,  as  compared  with  those  in  foreign  countries,  is  the  higher 
standard  of  labor  here,  and  the  recognition  by  the  employer  of  the 
higher  efficiency  of  the  American  worker.  There  are  some  eco- 
nomic facts  which  can  not  be  changed  by  legislative  fiat.  Wages 
must  depend,  to  some  degree  at  least,  upon  wage-worth.  That  fact 
may  be  denied  by  the  terms  of  a  statute ;  but  no  statute  can  make 
it  not  a  fact. 

The  abstract  basis  of  the  living  wage  is  largely  that  of  benevo- 
lence, but  you  can  not  create  benevolence,  nor  the  exercise  of  any 


other  virtue,  by  legislative  enactment.  There  are  certain  precepts 
of  morals  which  are  not  susceptible  of  statutory  enforcement.  The 
observer  of  the  Golden  Rule  shows  morality  only  in  so  far  as  he 
acts  voluntarily.  His  action  ceases  to  be  virtuous  or  moral  when 
once  you  have  enacted  into  a  statute  the  precept  of  the  Golden  Rule 
and  when  its  observance  is  enforced  under  the  threat  of  fine  and 
imprisonment.  Actions  otherwise  virtuous, — of  benevolence,  of 
charity,  of  neighborly  love, — are  deprived  of  all  elements  of  moral- 
ity when  performed  under  compulsion.  Compulsion  stifles  the 
humanitarian  motive.  It  sets  a  hard  and  fast  limit  to  the  otherwise 
voluntary  effort  for  the  general  welfare  of  the  worker,  and  makes 
the  artificially  increased  standard  of  wages  an  object  of  hostility 
and  attack,  instead  of  a  goal  to  be  reached  by  voluntary,  co-opera- 
tive, moral  endeavor. 

MINIMUM    WAGE   DEFINED 

Such  is  the  difference  between  the  ethical  minimum  wage  and 
the  legislative  compulsory  minimum  wage.  For,  note  this:  The 
minimimi  wage  statute  provides  that,  as  a  condition  of  employ- 
ment, the  employee  must  demand  for  her  work  and  the  employer 
must  pay — regardless  of  the  efficiency  of  the  employee,  or  of  the 
worth  of  her  work  to  her  employer,  or  of  the  ability  of  the  em- 
ployer to  pay — at  least  such  a  wage  as  shall  equal  an  amount  neces- 
sary to  furnish  to  the  worker  the  cost  of  living  in  health  and  com- 
fort; and  this,  under  penalty  of  fine  or  imprisonment  for  the  em- 
ployer failing  to  meet  the  requirements.  In  other  words,  the  em- 
ployer is  compelled  to  contribute  to  the  individual,  who  happens  to 
be  upon  his  pay  roll,  the  difference  between  what  that  individual 
earns  and  what  it  is  deemed  that  it  should  cost  her  to  live.  It  is 
a  forced  gratuity  as  to  every  cent  above  the  reasonable  worth  of 
the  worker;  because  the  need  for  which  the  difference  is  supplied 
is  one  which  is  purely  individual  and  does  not  arise  out  of  the 
fact  or  nature  of  the  employment.  Such  statutes  have  been  passed 
in  Oregon,  California,  Washington,  Colorado,  Wisconsin  and 
Minnesota,  where  the  cost  of  living  is  determined  by  a  Commis- 
sion; and  in  Utah,  where  the  statute  fixes  the  wage  arbitrarily, 
without  reference  to  the  cost  of  living  or  any  other  consideration. 
In  these  states  no  provision  is  made  for  even  considering  the  finan- 
cial condition  of  the  occupation  or  of  the  employer,  or  the  efficiency 
of  the  employee.  These  statutes  apply  to  women  workers,  and  also 
in  some  states,  to  minors  and  apprentices.  As  to  these  statutes, 
Mr.  Hapgood  does  not  disagree  very  much  with  my  position,  but  he 


says  that,  under  the  Massachusetts  statute,  the  compulsory  feature 
is  eliminated,  and  apparently  he  would  have  New  York,  as  did 
Nebraska,  follow  the  example  of  Massachusetts. 

THE    MASSACHUSETTS   STATUTE   OBNOXIOUSLY    COMPULSORY 

Now,  I  have  had  this  week  further  opportunity  to  look  into  the 
Massachusetts  situation,  and  I  find  that,  no  matter  what  the 
terms  of  the  Massachusetts  statute,  in  its  practical  effect  it  is 
most  obnoxiously  compulsory.  Although,  in  terms,  it  affords 
the  employer  a  hearing  on  the  question  of  the  reasonable- 
ness of  the  wage  fixed  and  of  his  ability  to  pay,  in  practice 
those  provisions  are  without  effect.  The  State  Commission 
and  its  Wage  Boards  are,  and  have  been,  mere  instruments 
for  carrying  out  the  demands  of  the  employees.  Official  reports  of 
facts  are  ignored  if  they  conflict  with  a  preconceived  notion  as  to 
what  the  wage  in  any  occupation  investigated  should  be.  When 
the  wage  is  promulgated  by  the  Commission,  although  there  is  no 
fine  or  imprisonment  for  the  employer,  if  he  fails  to  comply  he  is 
published  throughout  the  state  as  an  unreasonable  recalcitrant.  In- 
deed the  statute  makes  it  a  crime  for  any  newspaper  publisher  to 
refuse  thus  publicly  to  blacklist  one  who  may  be  his  own  relative 
or  his  best  paying  advertiser — or  even  himself.  This  is  an 
attempt  to  legalize  an  official  blacklist  or  system  of  boycot- 
ting. It  was  deemed  that  a  penalty  of  fine  or  imprisonment 
for  non-compliance  by  employers  was  illegal  because,  as  was 
rightly  assumed,  non-compliance  could  not  constitutionally  be 
made  a  crime.  Now,  our  Federal  and  state  laws  make  it 
illegal,  and  the  subject  of  heavy  fine  and  imprisonment,  for  anyone, 
even  in  secret,  to  establish  or  publish  a  blacklist,  or  to  organize  a 
boycott,  against  any  individual  or  any  class  of  individuals,  either  of 
employers  or  employees,  and  this,  too,  whether  the  object  is  to  re- 
taliate for  either  lawful  or  unlawful  action  or  refusal  to  comply 
with  some  demand.  The  penalties  for  such  a  boycott  are  more 
severe  than  any  penalty  ever  written  into  a  minimum  wage  statute ; 
and  this  for  the  very  reason  that,  independent  of  the  nature  of  the 
grounds  alleged  for  the  boycott,  the  organized  blacklisting  or  boy- 
cotting of  a  business  or  an  individual  is,  of  itself,  so  drastic,  so 
susceptible  of  damage  to  its  victim,  that  the  law  has  wisely  made  it 
a  criminal  offense  and  a  ground  for  heavy  civil  damages.  And  yet 
the  Massachusetts  statute  holds  over  the  employer  a  method  of 
official  blacklisting  and  boycotting  which  is  more  severe  and  more 
damaging  than  any  private  boycott  ever  attempted  to  be  estab- 


lished.  It  is  absurd,  in  one  instance,  to  make  a  certain  action  by 
individuals  a  heinous  crime  and,  at  the  same  time,  in  another  in- 
stance, to  attempt  to  legalize  precisely  the  same  sort  of  action  by 
or  tmder  sanction  of  the  state.  The  motive  is,  in  law  and  in  reason, 
just  as  immaterial  in  the  one  case  as  in  the  other. 

A  DISCRIMINATING  AND  ENCROACHING  PROCESS 

In  Massachusetts  also,  as  in  other  states  attempting  to  enforce 
these  statutes,  different  standards  of  living  are  recognized  for  em- 
ployees in  different  occupations,  as  shown  by  the  different  wages 
established  for  the  various  occupations  in  the  same  state  and  even 
for  different  classes  of  employees  in  the  same  occupation.  But 
even  if  each  worker  has  a  right  to  a  living  wage,  whence  the  right 
of  one  worker  to  a  living  wage  greater  than  that  of  another  ?  More 
than  that,  the  wage  fixed  at  one  time  is  only  a  step  to  a  higher  wage 
subsequently  to  be  fixed.  Theoretically  computed  on  the  cost  of 
living,  it  is  not  in  the  end  computed  at  aU.  It  is  fixed  for  each  class, 
and  from  time  to  time,  as  the  various  Boards  are  influenced  by  the 
demands  of  the  employees.  One  encroaching  step  leads  to  another. 
Even  now  in  Massachusetts  the  legislature  is  a^ed  to  add  to  the 
inquisitorial  powers  of  the  Wage  Commission  and  to  make  fine  and 
imprisonment  the  penalty  for  non-compliance. 

PUTS  AN  EMBARGO  ON  HOME  INDUSTRIES 

The  statutory  minimum  wage  is  objectionable  both  from  an  eco- 
nomical viewpoint  and  from  a  legal  viewpoint.  In  the  first  place  it 
creates  an  artificial  competition  with  the  industry  upon  which  the 
minimum  wage  is  imposed.  With  the  increased  facilities  for  trans- 
portation, industries  today  compete  not  alone  in  their  intrastate 
trade.  Their  markets  are  extrastate ;  their  business  is  nation-wide, 
and  often  world-wide.  Many  of  you  have  50%,  70%,  80%,  and 
even  more,  of  your  trade  outside  the  limits  of  your  state.  Mr. 
Hapgood  has  said  that  this  disturbance  of  business  adjusts  itself 
because  the  effect  of  the  statute  goes  to  every  similar  occupation 
or  industry  in  the  state.  This  is  not  true,  either  as  to  your  inter- 
state or  your  extrastate  trade.  Outside  the  state  you  have  to  meet 
competitors  whose  cost  of  production  is  not  increased  by  an  un- 
natural wage-cost.  They,  therefore,  can  sell  at  a  profit  outside 
your  state,  where  your  margin  of  profit  is  cut  down  by  the  wage 
you  must  pay  in  excess  of  its  worth  to  you.  More  than  that,  your 
intrastate  trade  is,  in  the  same  way,  destroyed  by  your  competitors 
who  send  goods  into  your  state,  which  are  produced  in  states  where 


wages  are  fixed  with  some  consideration  of  the  ability  of  the  em- 
ployee to  earn  and  of  the  employer  to  pay.  Prices  at  which  you 
must  sell  are  fixed,  not  by  the  markets  of  the  state,  but  by  the  mar- 
kets of  the  nation — indeed,  by  the  markets  of  the  world-  By  the 
Federal  tariff,  you  may,  to  some  extent,  be  protected  against  the 
competition  of  foreign  producers  whose  wage-cost,  and,  therefore, 
whose  prices,  are  below  yours.  But  no  tariff  is  possible  between 
the  states,  and  in  the  maricets  of  this  nation  your  own  state,  through 
a  minimum  wage  statute,  puts  an  embargo  upon  your  industry  in 
favor  of  your  extrastate  competitors. 

INCREASES  UNEMPLOYMENT 

Another  evil  effect  is,  that  it  increases  the  number  of  unem- 
ployed. There  is  no  problem  of  labor  so  disturbing,  and  especially 
at  the  present  time,  as  that  of  imemployment.  Workers  whose 
standard  of  efficiency  is  even  above  that  of  a  minimum  wage  are 
without  work ;  and,  with  them,  are  the  hoards  of  jobless  inefficients. 
The  minimum  wage  statute  says  to  the  latter :  "You  shall  not  work 
for  what  you  can  earn,  although  there  are  jobs  waiting  you  with 
fair  pay  for  what  you  are  able  to  do."  The  employer  will  not 
keep  upon  his  pay-roll  those  whose  standard  of  efficiency  is  much 
below  the  fixed  wage  standard.  Many  a  woman  worker  who,  from 
lack  of  skill,  is  prevented  from  earning  more  than  her  fair  cost  of 
living,  is  glad  to  obtain  work  at  a  wage  commensurate  with  her 
ability,  and  thereby  to  supplement  perhaps  other  means  of  exist- 
ence or  to  help  her  parents  or  family  to  a  common  fund  for  sup- 
port ;  or,  perhaps,  while  earning  less  than  a  full  living  wage,  to  ac- 
quire the  practical  experience  and  skill  which  will  enable  her  to 
demand  and  receive  that  and  more.  All  this  class  are  driven  from 
their  present  employment  and  kept  jobless  for  a  long  time  and  per- 
haps forever.  This  possible  effect  upon  the  employee  is  admitted 
by  the  most  ardent  advocates  of  the  statutory  wage.  Experience 
has  demonstrated  this  effect.  The  only  industry  against  which  a 
statutory  minimum  wage  has,  as  yet,  been  enforced  in  this  country 
is  the  brush  industry  in  Massachusetts.  One  brush  concern,  since 
the  minimum  wage  for  brush  makers  took  effect,  has  discharged 
over  one  hundred  of  its  unskilled  employees  and  has  reorganized 
its  methods  of  work  so  that  its  less  skilled  labor  is  done  by  those 
who  also  perform  more  skilled  work ;  and  at  a  total  wage  which  is 
$40,000,  a  year  less  than  that  paid  formerly.  In  self-defense  against 
the  arbitrary  interference  of  the  state  with  its  business,  it  is  now 
forced  to  figure  its  wage-scales  on  a  selfish  basis,  and  with  less 


liberality  for  its  employees.  If  the  state  dictates  for  the  worker, 
the  employer  must  look  out  for  himself.  So  this  brush  concern 
in  Massadiusetts  now  exacts,  more  than  ever  before,  from  all  its 
workers  all  the  units  of  work  commensurate  with  the  total  wages  it 
is  compelled  to  pay. 

IT  TENDS  TO  LEVEL  ALL  WAGES 

This  leads  to  another  point.  As  illustrated  in  this  very  brush  fac- 
tory in  Massachusetts,  the  minimtun  wage  established  by  statute 
has  the  effect  to  lessen  the  advantages  and  the  wages  of  the  higher 
skilled  employees.  In  other  words,  the  minimum  wage  tends  to  be- 
come the  maximum  wage.  This  is  by  reason  of  the  very  fact  of 
arbitrary  legislative  interference  with  wages.  The  only  remedy 
for  this  result  is,  of  course,  that  by  further  legislation  all  wages 
be  fixed  by  statute  and  that,  too,  for  both  men  and  women. 

IT  PLACES  THE  BURDENS  OF  THE  STATE  ON  ONE  CLASS 

And  why  should  this  contribution  over  what  is  earned  be  paid  by 
the  employer,  simply  for  the  reason  that  the  individual  who  is  on 
his  pay-roll  needs  this  excess  over  what  she  is  able  to  earn  ?  These 
statutes  are  based  upon  the  purely  ethical  theory  that  each  indi- 
vidual human  being  has  a  generic  right  to  live  in  health,  comfort 
and  happiness  and  to  have  all  that  is  necessary  for  that  purpose. 
The  obligation  to  furnish  these  is  an  obligation  of  the  community 
as  a  whole.  Upon  what  theory  does  the  community  as  a  whole 
shirk  its  btirden  and  by  legislation  place  the  obligation  upon  the  em- 
ployer— ^the  employer  who  pays  toward  that  cost  of  living  all  that 
the  employee  is  capable  of  earning,  and  who  gfives  her  the  oppor- 
tunity to  turn  her  real  efficiency  into  a  fund  for  her  support?  If 
that  fund  measured  by  her  efficiency  is  not  sufficient  for  her  proper 
support,  then  why  should  the  employer  contribute  the  difference 
any  more  than  any  other  class  ?  The  duty  to  supply  it  is  that  of  the 
community  as  a  whole.  But,  if  you  are  going  to  place  that  obliga- 
tion upon  a  class,  then  why  not  level  down  the  cost  of  living  by 
compelling  the  farmer  to  produce  and  sell  for  less  price  the  neces- 
saries of  life;  or  the  merchant,  who  has  bought  from  the  farmer, 
to  sell  at  lower  prices  ?  The  employee  is  no  more  entitled  to  receive 
his  cost  of  living,  as  such,  from  the  employer  than  the  employer  is 
entitled  to  receive  his  cost  of  living  or  the  cost  of  the  living  of  his 
industry,  as  such,  from  the  employee.  Both  are  entitled  to  live,  but 
neither  is  entitled  to  receive  the  cost  of  living,  as  such,  from  the 
other. 
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IT  IS  BASED  ON  THE  THEORY  OF  DIVISION  OF  PROPERTY 

The  statutory  minimum  wage  is  objectionable  upon  legal  grounds^ 
some  of  which  have  already  been  indicated  I  shall  not  here  review 
the  constitutional  questions.  But  let  me  bring  home  to  you,  in  a. 
practical  way,  some  of  the  constitutional  points  involved  The 
statutory  minimum  wage  is  based  theoretically,  and,  in  fact,  by  its^ 
very  terms,  upon  the  theory  of  division  of  property  between  those 
who  have  and  those  who  have  not  Furthermore,  this  compulsory 
division  is  attempted  to  be  justified  upon  the  theory  that  those  bene- 
fited are  entitled  to  their  share,  for  the  very  reason  that  they  have 
not ;  and  that  those  whose  property  is  divided  should  be  compelled 
to  divide,  for  the  very  reason  that  they  have.  The  statutory  mini- 
mum wage  means,  first,  a  forced  contribution  to  be  paid  out  of 
profits,  so  long  as  it  can  be  paid  out  of  profits,  and  no  matter  to 
what  small  margin  of  profit  the  employer  may  be  forced.  If  it 
takes  all  of,  or  more  than,  his  profits,  then,  so  long  as  the  employ- 
ment continues,  he  must  still  make  this  contribution  and  that,  too, 
of  course,  out  of  his  capital.  If  he  refuses,  or  is  unable  to  pay  il 
out  of  capital,  then  he  must  resort  to  the  only  other  alternative,  and 
that  is  that  he  must  go  out  of  business  and  be  entirely  eliminated 
as  a  ''parasite"  on  the  community.  This  statute,  therefore,  is 
based  upon  a  theory  which  is  repugnant  to  our  social  system  and 
to  our  system  of  government ;  for  it  is  the  theory  of  the  elimination 
of  private  property  rights  and  of  a  division  of  all  private  property 
among  and  for  the  benefit  of  all  individuals.  It  is  based,  in  other 
words,  upon  the  theory  of  socialism. 

REGULATION  OF  HOURS  A  DIFFERENT  QUESTION 

Mr.  Hapgood,  as  other  advocates  of  a  statutory  wage,  refers 
to  the  Federal  decisions,  enforcing  regulation  of  hours  and  other 
working  conditions,  and  particularly  those  in  favor  of  women 
workers,  as  precedents  in  support  of  these  wage  measures.  Let 
me  impress  upon  your  mind  the  difference.  When  the  Supreme 
Court  sustained  the  Oregon  statute  fixing  maximum  hours  in  cer- 
tain manufacturing  establishments  for  women  workers,  it  held 
that  such  regulation  might  be  reasonably  enacted,  because  greater 
hours  were  dangerous  to  women  in  those  particular  employments, 
and  because  more  dangerous  to  women  than  to  men.  The  fixing  of 
maximum  hours  for  men  had  been  upheld  only  because  the  occu- 
pations so  regulated  presented,  from  their  very  nature,  hazards  to- 
the  workers  if  longer  hours  applied. 


In  every  case  of  the  regulation  of  hours,  the  protection  to  the 
worker  has  been  against  a  hazard  or  need  which  arose  out  of  the 
employment  in  question  and  which  was  peculiar  to  such  employ- 
ment. So  the  Factory  Acts  compel  the  employer,  at  his  own  ex- 
pense, to  protect  the  employee  against  the  hazards  of  unsafe  ma- 
chinery, and  of  unsanitary  conditions  of  work;  in  other  words,  to 
protect  employees  against  hazards  which  are  peculiar  to  the  employ- 
ment in  question  and  which  arise  out  of  the  fact  of  the  employ- 
ment. So  the  Workmen's  Compensation  Acts,  at  the  expense  of 
the  employer,  protect  the  employee  against  casualties  arising  out 
of  and  because  of  the  hazards  of  the  employment.  Those  needs 
and  hazards  protected  against  are  the  needs  and  hazards,  not  in- 
dividual to  the  employee,  but  peculiar  to  the  occupation  regulated 
and  are  confined  to  those  which  arise  out  of  the  employment.  Such 
regulations  are  upheld  only  for  that  reason;  and  for  that  reason 
alone,  it  is  held  that  the  legislature,  under  the  police  power  of  the 
state,  can  make  and  enforce  such  regulations. 

But  that  is  not  the  case  of  the  minimum  wage  regulation.  The 
need  of  the  employee  for  an  amount  above  what  he  earns,  to  make 
up  the  necessary  cost  of  living,  is  a  purely  individual  need;  it  is 
peculiar  to  him  in  his  individual  capacity  as  a  human  being.  It 
exists  before  employment,  it  exists  afterwards,  just  as  much  as,  and 
even  more  than,  during  employment.  It  does  not  arise  out  of  the 
employment.  There  is,  therefore,  no  warrant  in  law,  under  our 
system  of  government,  to  compel  the  employer  to  contribute  to  the 
worker's  cost  of  living  as  such.  There  are  other  individual  needs 
which  might  quite  as  well  be  supplied, — sick  benefits  for  the  em- 
ployee and  his  family,  old  age  and  non-employment  pensions.  These 
are  all  needs  worthy  of  consideration  and  invite  the  most  careful 
and  conscientious  effort  of  benevolent  people.  We  may  admit  that 
the  obligation  to  furnish  them  is  one  which  rests  upon  the  com- 
munity, or  upon  the  state ;  but  that  fact  is  no  basis,  either  in  law  or 
reason,  for  the  community  or  the  state  to  compel  one  class  of  in- 
dividuals to  furnish  these  benefits  for  another  class. 

Even  Father  Ryan,  in  his  published  writings,  admits  that  the 
minimum  wage  problem  can  not  be  solved  in  this  country  by  com- 
pulsory legislation  without  amendments  to  the  Federal  Constitu- 
tion and  to  the  state  constitutions.  Yet  in  Boston,  the  other  night, 
he  intimated  that  the  Federal  Supreme  Court  would  stultify  itself 
if  it  did  not  hold  the  Oregon  minimum  wage  statute  consistent  with 
the  Federal  Constitution  as  it  is  now  written.  Though  he  is  an 
avowed  antagonistic  of  socialism,  he  is  so  obsessed  with  this  mini- 
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mum  wage  fallacy  that  he  would  have  the  Supreme  Court  of  the 
United  States,  regardless  of  the  Constitution,  change  this  system 
of  government,  from  one  which  is  based  upon  the  sanctity  of 
private  property,  to  a  form  of  government  which  is  based  upon  the 
doctrine  of  the  destruction  of  both  the  right  of  private  property 
and  the  liberty  of  contract. 

LEADS  TO  PATERNALISTIC  INTERFERENCE 

If  the  legislature  can  fix  a  minimum  wage,  it  can  fix  a  maximum 
wage.  If  it  can  forbid  an  employee  to  contract  for  a  wage  com- 
mensurate with  his  ability,  it  can  compel  that  employee  to  work  for 
a  wage  which  is  less  than  is  commensurate  with  his  ability.  If  it 
can  and  does  legislate  minimum  wages,  it  can  and  must  legislate  all 
wages,  and  for  all  occupations  and  for  all  classes  of  workers.  If  it 
can  legislate  wages,  it  can  legislate  prices, — ^the  prices  of  goods  pro- 
duced by  the  farmer,  the  prices  of  goods  produced  by  the  manufac- 
turer, the  prices  of  goods  sold  by  the  merchant,  retail  or  wholesale. 
This  would  introduce  a  paternalism  in  governmental  affairs  which 
would  reach  every  detail  of  your  private  business  and  every  transac- 
tion of  trade  and  commerce.  As  American  citizens  you  are  not 
ready  for  that ;  but  that  is  precisely  what  is  meant  by  this  sort  of 
legislation. 

NO  RELATION  BETWEEN  WAGES  AND  MORALS 

The  claim  that  the  wages  and  morals  of  the  worker  have  any  real 
connection  has  been  abandoned.  The  Wisconsin  legislative  com- 
mittee, in  its  recent  report,  asserts  that  there  is  no  connection  be- 
tween wages  and  morals.  Judge  Catlin  of  Minnesota,  in  declaring 
the  minimum  wage  statute  of  that  state  unconstitutional,  and  recog- 
nizing its  result  as  depriving  of  emplosrment  women  who  are  other- 
wise able  to  get  employment,  said,  that  if  there  was  any  connection 
between  wages  and  morals,  the  statute  in  question  was  a  statute  to 
promote  immorality. 

EXPERIENCES  IN  OTHER  COUNTRIES  MISLEADING 

My  time  permits  only  a  word  as  to  the  conclusions  suggested  by 
Mr.  Hapgood  from  the  history  of  the  minimum  wage  statutes  in 
New  Zealand,  Victoria  and  England.  Those  statutes  apply  generally 
to  both  men  and  women.  They  are  confined  to  a  comparatively  few 
industries  and  apply  to  a  comparatively  small  number  of  workers. 
This  point  of  difference  has  been  forcibly  presented  to  you  this 
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evening  by  Mr.  Straus.  The  British  expert,  Mr.  Aves,  who  exam- 
ined conditions  in  Australasia,  after  ten  years'  experience  there 
with  the  minimum  wage,  reported  that  the  experiment  in  those 
countries  could  not  justify  its  adoption  in  England,  much  less  its 
adoption  as  a  compulsory  measure.  He  said  that  the  benefits  which 
had  been  reached  were  primarily  those  of  increased  co-operation 
on  the  part  of  the  employer  and  through  voluntary  action.  As  ad- 
ministered there  it  was  not  drastic  nor  offensive  to  either  employer 
or  employee. 

But  these  experiences  under  a  form  of  government  different 
from  ours  are  not  precedents  for  us.  In  England  and  in  Australasia 
the  legislative  discretion  is  comparatively  unlimited.  It  may  have 
the  effect  to  confiscate  property  or  to  restrict  the  liberty  of  contract. 
Not  so  here.  The  limitations  existing  upon  the  powers  of  legisla- 
tion in  this  country  are  those  very  restraints  which  were  intended  to 
protect,  and  have,  in  fact,  protected,  the  rights  of  life,  liberty  and 
property  in  this  country  more  fully  than  under  any  other  govern- 
ment. Violence  of  these  restraints  upon  legislation  means  violence 
to  the  very  protective  features  of  our  form  of  government.  It  is 
a  violence  destructive  of  the  security,  which  you  and  I  and  every 
citizen  enjoy,  that  our  fundamental  rights  shall  not  be  divested  or 
infringed  upon  by  the  passing  whim  of  majorities. 

The  statutory  minimum  wage  establishes  a  system  of  legislative 
interference  with  individual  rights  of  property  and  of  contract, 
repugnant  to  the  rights  and  interests  of  both  employer  and  em- 
ployee. The  employer  who  has  studied  the  measure  rightly  regards 
it  as  an  tinwarranted  menace  to  his  business.  Employees  and  their 
representatives,  who  appreciate  its  real  significance,  perceive  the 
fact  that  a  compulsory  wage  leads  necessarily  to  compulsory  em- 
ployment ;  in  the  words  of  Samuel  Gompers,  it  tends  toward  slavery. 
Intelligent  students  of  industrial  problems — President  Wilson,  for 
example, — recognize  its  ultimate  tendency  of  lowering  high  wages, 
instead  of  raising  low  wages ;  and  they  view  it  as  promotive  of  in- 
jury, rather  than  of  welfare,  to  the  community. 

I  conclude,  therefore,  that,  as  a  social  welfare  measure  to  be 
worked  out  by  organization,  co-operation,  enlightenment  and  edu- 
cation, the  object  of  the  minimum  wage  is  beneficent  and  worthy  of 
our  united  and  hearty  support.  When,  however,  it  is  enacted  into 
a  statute,  either  directly  or  indirectly  compulsory,  it  becomes  a 
measure  which  is  repugnant  to  the  interests  of  both  employer  and 
employee.  It  becomes  a  measure  which  is  unworkable  and  funda- 
mentally vicious.  Its  enactment  is  a  long  step  toward  the  establish- 
ment of  socialism. 
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*^  HE  Oregon  min- 
imum wage  cases 
(Stettler  v.  O'Hara 
and  Simpson  v. 
O'Hara),  in  which 
the  constitutionality 
of  the  statutory 
minimum  wage  will 
be  determined,  were 
submitted  in  the 
Federal  Supreme 
Court  December 
17th,  last.  The  de- 
cision undoubtedly  will  be  announced 
next  October.  In  the  meantime  the  gen- 
eral attitude  of  those  who  are  interested 
in  these  questions  is  that  of  waiting. 
Wage  commissions,  generally,  have  been 
postponing  action;  legislatures,  general- 
ly, in  which  similar  measures  have  been 
offered,  have  also  been  postponing  ac- 
tion. Had  the  writer  supposed  last 
March  that  those  cases  were  not  to  be 
decided  before  this  time,  he  also  would 
have  postponed  action;  and  would  not 
then  have  promised  to  discuss  the  ques- 
tion for  this  issue  of  Case  and  Comment. 

Minimum  Wage  Legislation 

In  1912,  Massachusetts  (chap.  706, 
Acts  1912;  and  330  and  673,  Acts  1913) 
passed  a  so-called  noncompulsory  min- 
imum wage  statute;  and  the  wage  com- 
mission of  that  state  has  since  been  at- 
tempting to  apply  it  to  various  occupa- 
tions. In  1913,  Nebraska  (chap.  211) 
adopted  the  Massachusetts  statute  of 
1912.  In  1913,  compulsory  statutes  were 
passed  in  Colorado  (chap.  110),  Minne- 
sota (chap.  547),  California  (chap.  324), 
Oregon  (chap.  62),  Utah  (chap.  63), 
Washington  (chap.  174),  and  Wisconsin 
(§  1729,  1-12  Stat.  1913;  chap.  712, 
Laws  of  1913).  In  1915,  Arkansas 
adopted  a  similar  statute   (chap.   191), 


and  Idaho  provided  for  a  commission  to 
investigate  the  question  (chap.  136). 
While  the  Oregon  courts  upheld  the  stat- 
ute of  that  state,  the  similar  statute  in 
Minnesota  was  held  unconstitutional  by 
Judge  F.  M.  Catlin,  of  the  state  district 
court,  on  November  23,  1914  (A.  M. 
Ramer  Co.  v.  Evans  and  Williams  v. 
Evans,  which  cases  are  now  awaiting  de- 
cision in  the  state  supreme  court). 

Confusion  of  Terms 

As  usual,  especially  when  the  rights 
or  obligations  of  labor  are  concerned, 
there  have  been,  in  the  discussion  of  this 
question,  much  confusion  of  terms  and 
much  playing  upon  words,  both  by  the 
layman  and  by  the  lawyer.  We  read 
much  of  "the  right  of  workers  to  receive 
the  necessaries  of  life,"  of  "living  wage," 
of  the  "minimum  cost  of  living,"  of 
"wards  of  the  state,"  and  of  "public  wel- 
fare,"— and  other  phrases,  the  very  enun- 
ciation of  which  is  too  often  assumed  to 
conclude  an  argument. 

It  is  one  thing  to  say  that  an  indi- 
vidual has  a  right  to  be  sustained  in 
health  and  comfort,  and  to  have  that 
right  supplied  by  the  state  or  by  the  com- 
munity in  which  he  lives;  and  another 
thing  to  assert  that  that  right  is  one 
which  must  be  supplied  by  the  person 
who  happens  at  any  time  to  bear  the  re- 
lation of  employer  to  the  one  asserting 
the  right  in  question.  It  is  one  thing  to 
say  that  higher  wages,  in  any  particular 
occupation,  would  benefit  a  large  number 
of  the  community,  and  therefore  would 
benefit  the  community  itself, — that  is, 
would  promote  the  public  welfare;  and 
another  thing  to  assert  that,  for  that  rea- 
son alone,  the  state  can  and  should  legis- 
late higher  wages  in  private  employment, 
and  that  such  legislation  must  be  upheld 
by  the  courts. 
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The  Statutory  Minimum  Wage  Defined 

The  compulsory  minimum  wage  stat- 
ute, such,  for  example,  as  that  of  Oregon, 
compels  the  employer  in  any  occupation 
to  pay,  and  compels  the  employee  to  de- 
mand for  her  work, — regardless  of  the 
efficiency  of  the  employee,  or  of  the 
worth  of  her  work  to  the  employer,  or 
of  the  ability  of  the  employer  to  pay, — at 
least,  a  wage  equal  to  the  amount  neces- 
sary to  furnish  to  the  worker  the  cost  of 
living  in  health  and  comfort.  This  min- 
imum wage,  it  is  provided,  shall  be  fixed 
as  to  each  occupation  by  a  commission; 
and,  when  so  fixed  and  promulgated,  any 
employer  in  that  occupation  who  pays 
less  to  any  worker  is  subject  to  the  pen- 
alty of  imprisonment  or  fine,  or  both. 
Such  are  the  statutes  of  Minnesota,  Wis- 
consin, Colorado,  California,  and  Wash- 
ington, and  others  of  the  states  men- 
tioned. In  Utah  no  intervention  of  a 
commission  is  provided;  but  the  statute 
fixes  a  flat  minimum  rate  for  women 
workers.  In  Massachusetts  and  Nebras- 
ka, there  is  no  penalty  of  fine  or  im- 
prisonment for  failure  of  the  employer 
to  meet  the  requirements  of  the  statute. 
He  is  published,  under  state  sanction, 
as  a  recalcitrant,  and  the  publication  of 
the  official  list  is  made  compulsory  upon 
newspapers.  This  latter  sort  of  statute 
has  been  termed  the  "noncompulsory" 
minimum  wage  statute. 

Compulsion  by  Blacklisting 

But  such  a  statute  as  that  of  Massa- 
chusetts is,  in  effect,  most  obnoxiously 
compulsory.  In  its  practical  application, 
it  is  more  repugnant  to  the  business 
sense  of  the  community,  as  well  as  to 
established  law,  than  the  apparently 
more  drastic  statutes  of  Minnesota  and 
Oregon.  This  could  not,  as  well  as  now, 
be  said  of  the  Massachusetts  statute  a 
year  ago,  before  its  viciousness  had  been 
demonstrated  by  practice.  The  state 
commission  and  its  wage  boards  become 
mere  instruments  for  carrying  out  the 
demands  of  the  employees.  In  terms, 
the  statute  aflFords  employers  a  hearing 
upon  the  question  of  the  reasonableness 
of  the  wage  fixed  and  of  their  ability  to 
pay.  In  practice,  all  such  considerations 
are   cast   aside,    including   evidence    of 


facts,  except  in  so  far  as  they  accord 
with  the  preconceived  notion  as  to  what 
the  wage  should  be  in  order  to  give  tc 
the  employees  all  that  they  demand,  anJ 
to  take  from  the  employers  irrespective 
of  their  ability  to  pay.     If  an  employer 
fails  to  pay  the  wage  fixed,  he  is  pub- 
lished throughout  the  state.     The  stat- 
ute makes  it  a  crime  for  any  newspaper 
publisher  to  refuse  thus  publicly  to  black- 
list an  employer.    He  may  be  compelled 
thus  publicly  to  hold  up  to  censure  his 
own  relative,  or  his  best  paying  adver- 
tiser— or  even  himself.     Such  a  starre 
holds   over   every   employer   the   threat 
of  an  official  public  blacklist   and  boy- 
cott, more  severe  and  more   damaging 
than  any  private  boycott  ever  established 
Again,  in  practice,  the  Massachusetts 
statute    results    in    discrimination.      Its 
wage  boards   and  commission    fix   dif- 
ferent wages  for  different  occupations, 
and  even  for  different  classes  of  em- 
ployees in  the  same  occupation.     As  the 
wage  is  fixed  irrespective  of  the  earn- 
ing capacity  of   the  employee,   and  is 
theoretically  based  upon  the  ifidizidual 
cost  of  living,  then  why  has  one  worker 
a  right  to  a  living  wage  greater  than 
that  of  another?    The  fact  is  that,  al- 
though theoretically  computed  upon  the 
basis  of  a  living  wage,  it  is  not  com- 
puted at  all.    It  is  simply  fixed  for  each 
class,  from  time  to  time,  as  the  various 
boards  are  influenced  by  the  demands  of 
the  employees.     Moreover,  each  wage 
when  fixed,  is  only  a  stepping-stone  to  2 
higher  wage.    Eadi  class  of  employees  i? 
constantly  seeking  an  increase,  regardless 
of  any  basis  of  computation,  and  particu- 
larly regardless  of  the  worth  of  the  em- 
ployee to  the  employer. 

Elxperiments  Elsewhere 

The  advocates  of  the  minimum  wage 
never  fail  to  cite  the  so-called  minimum 
wage  statutes  of  New  Zealand,  Victoria, 
and  England,  as  demonstrating  both  the 
economic  advisability  and  the  constitu- 
tionality of  such  statutes  in  this  countr)\ 
The  experience,  however,  with  these 
statutes  in  other  countries,  does  not  sup- 
port the  claims  made,  either  economic  or 
otherwise.  They  are  there  confined  to 
comparatively  few  industries,  and  apply 
to  a  very  limited  ntunber  of  workers. 
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After  ten  years'  experience  in  Austra- 
lasia with  the  statutory  minimum  wage, 
the  British  expert,  Mr.  Aves,  who  was 
sent  by  his  government  to  examine  con- 
ditions, reported  that  the  experiment  in 
those  countries   would   not   justify   the 
adoption  of  a  compulsory  statute  in  Eng- 
land.      From    the 
legal     view     point 
the  enactment  and 
enforcement        o  f 
minimum      wage 
statutes  in  England 
and  in  Australasia 
establish  no  prece- 
dent  or    authority 
for    that    sort    of 
legislation    in    this 
country.     Those 
countries   have   no 
limitations    upon 
the  power  of  legis- 
lation such  as  exist 
here,  the  very  ex- 
istence   of    which 
here    makes    our 
form    of     govern- 
ment what  it  is,  a 
constitutional     de- 
mocracy  with   ex- 
press written  limi- 
tations upon  legis- 
lative   powers,    — 
limitations     which 
were       established 

and  are  maintained  ROME  G. 

1 0      preserve      to 

every  individual,  beyond  the  danger  of 
encroachment  by  legislatures,  his  funda- 
mental rights  of  li^rty  of  contract,  the 
right  of  property,  and  the  right  to  he 
protected  against  arbitrary  oppression  or 
confiscation.  In  those  countries  the  pow- 
er of  the  legislature  is  paramount.  In 
our  country  the  power  of  legislation  is 
expressly  limited ;  and  the  fundamental 
constitutional  law  is  paramount. 

The  Liberty  of  Contract 
The  minimum  wage  statute  says  to 
the  employer:  You  shall  not  employ,  or 
contract  to  employ,  a  worker  in  your  in- 
dustry, except  on  the  condition  that  you 
shall  pay  not  less  than  so  much  per 
week.  At  the  same  time  it  says  to  the 
employee:  As  a  condition  of  your  mak- 


ing a  contract  to  work  in  any  occupa- 
tion, you  shall  demand  that  you  receive 
so  much  per  week.  Neither  party  can 
take  into  consideration  any  element  ex- 
cept the  mere  fact  that  a  state  wage  com- 
mission has  fixed  the  price  for  work.  It 
matters  not  that  the  employer  could  not 
pay  such  employee, 
and  others  of  the 
same  class,  the 
wage  fixed,  and  re- 
main in  business. 
It  matters  not  that 
the  employee  i  n 
question  is  inca- 
pable of  perform- 
ing work  which  is 
a  fair  return  for 
the  wage  fixed. 
Both  are  barred, 
under  penalties, 
from  making  a 
contract  which 
they  mutually  de- 
sire to  make,  and 
which  would  be 
for  their  mutual  in- 
terests. If  a  dif- 
ferent contract  is  ■ 
made,  then  the 
statute  steps  in  and 
changes  the  con- 
tract and  compels 
enforcement  as  so 
changed.  We, 
BROWN  have,  then,  a  stat- 

ute which,  from 
the  view  point  of  the  employer,  not  only 
infringes  his  right  of  contract,  but  also 
deprives  him  of  his  property  without  due 
process  of  law.  We  have  a  statute 
which,  from  the  view  point  of  the  em- 
ployee, deprives  him  of  his  right  to  work 
and,  to  make  contracts  for  his  work,  and 
which  therefore  compels  him  to  stay  out 
of  work  unless  he  shall  obtain  a  con- 
tract containing  the  prohibitive  terms 
imposed  on  him.  Such  legislation  en- 
croaches upon  the  rights  of  individuals 
in  the  conduct  of  their  private  affairs. 
In  the  recent  case  of  the  Great  At- 
lantic &  Pacific  Tea  Co.  v.  Cream  of 
Wheat  Co.  {decided  July  20,  1915,  by 
Judge  Hough,  in  the  United  States  dis- 
trict court  of  the  southern  district  of 
New  York),  the  right  of  a  manufac- 
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turer  to  refuse  to  sell  his  goods  was 
held  paramount  to  any  statutory  pro- 
hibitions. It  was  held  that  the  Con- 
gress could  not  give  to  one  party  the 
right  to  compel  another  party  to  sell 
g(X)ds  of  the  latter *s  manufacture.  In 
the  words  of  Judge  Hough:  "If  the 
Congress  has  sought  to  give  one,  the 
gift  is  invalid,  because  the  statute  takes 
from  one  person  for^the  private  use  of 
another  the  first  person's  private  prop- 
erty. Using  the  words  **sell  or  sale" 
conceals  the  issue.  If  a  man  prefers  to 
keep  what  he  has,  an  offer  of  money  to 
salve  the  taking  thereof  does  not  pre- 
vent such  taking  from  being  confisca- 
tion. The  Cream  of  Wheat  Company  is 
a  purely  private  concern,  except  as  regu- 
lated by  its  creating  law ;  it  is  an  ordi- 
nary merchant  whose  business  is  af- 
fected by  no  public  use  whatever.  The 
statute  as  construed  by  plaintiff  descends 
upon  that  private  merchant,  and  com- 
mands him  to  make  a  contract  by  which 
he  transfers  his  property  for  a  price,  but 
against  his  will.  The  contract  and  the 
price  are  legally  mere  surplusage, — the 
constitutional  violation  lies  in  the  com- 
pulsion, whereby  he  is  deprived  of  his 
property  for  a  private  purpose.  .  .  . 
Neither  the  nation  nor  any  individual 
can  take  away  its  property  with  or  with- 
out compensation  for  the  private  use  of 
anyone." 

Not  Within  the  Police  Power 

The  minimum  wage  statutes  in  this 
country  generally  apply  to  women  work- 
ers, although  in  some  states  they  are  al- 
so extended  to  minors  and  apprentices 
of  either  sex.  Most  advocates  of  a  statu- 
tory wage  base  their  claim  of  constitu- 
tionality upon  the  police  power  of  the 
state.  They  urge,  as  controlling  prec- 
edents, the  various  decisions  upholding 
rcfjulation  of  hours  and  of  working  con- 
ditions. Such  advocates  forget  that 
"there  is  a  limit  to  the  valid  exercise  of 
the  police  power  by  the  state,"  and  that 
"the  mere  assertion  that  the  subject  re- 
lates to  the  public  health  does  not  neces- 
sarily render  the  enactment  valid;"  anrl 
that  "a  public  welfare  or  puhlic  health 
statute,  in  order  to  be  held  valid  as  an 
exercise  of  a  police  power,  must  hare  a 


more  direct  relation  as  a  means  to  an 
end,  and  the  end  itself  must  be  appro- 
priate and  legitimate."  Lochner  v.  New 
York,  198  U.  S.  45,  56;  also  dissentine 
opinion,  p.  68,  49  L.  ed.  937,  941,  946, 
25  Sup.  Ct.  Rep.  539,  3  Ann.  Cas.  1133. 
However  one  may  view  the  Lochner 
decision,  this  principle  there  announced,- 
as  to  the  Hmit  of  the  exercise  of  the 
police  power,  has  been  consistently  fol- 
lowed in  all  cases  pertaining  to  the  statu- 
tory regulation  of  occupations.  The 
regulation  of  hours  in  public  employment 
has  been  upheld  as  not  involving  the 
question  of  police  power  of  the  state. 
Atkin  V.  Kansas,  191  U.  S.  207,  48  L.  cd. 
148;  24  Sup.  Ct.  Rep.  124.  Regulation 
of  hours  in  private  employment,  fixing 
maximum  hours  for  men  or  for  women 
in  any  occupation,  has  been  upheld  only, 
because  the  particular  occupations  so 
regulated  involve  hazards  to  workers  if 
longer  hours  applied.  Holden  v.  Hardy, 
169  U.  S.  366,  42  L.-  ed.  780,  18  Sup. 
Ct.  Rep.  383;  Muller  v.  Oregon,  208 
U.  S.  412,  52  L.  ed.  551,  28  Sup.  Ct.  Rep. 
324,  13  Ann.  Cas.  957.  In  all  such  cases 
the  protection  to  the  worker  is  one 
against  hazards  or  needs  which  arise  out 
of  the  employment  in  question,  or  which 
are  peculiar,  in  such  employment,  to  the 
particular  class  of  employees  to  whom 
the  regulation  is  applied.  The  factory 
acts  impose  expense  and  regulation  upon 
the  employer  to  protect  employees  against 
hazards  of  unsafe  machinery  and  of  un- 
sanitary conditions  of  work, — hazards 
only  which  are  peculiar  to  the  employ- 
ment in  question,  and  which  arise  out  of 
the  fact  and  nature  of  the  employment. 
Again,  workmen's  compensation  acts  pro- 
tect the  employee  at  the  expense  of  the 
employer  against  casualties  arising  out 
of  and  because  of  the  hazards  within  the 
employment.  All  these  statutes  have 
been  upheld  only  for  the  reason  that, 
while  enacted  as  an  exercise  of  the  police 
power  for  the  protection  of  health,  mor- 
als, and  public  welfare,  they  have,  in 
their  application,  a  real,  substantial  re- 
lation between  the  protection  sought  and 
the  needs  and  hazards  arising  out  of 
and  because  of  such  employment.  The 
regulation  of  rates  of  common  carriers, 
and  other  regulations  of  quasi-public  en- 
terprises,    have     no    application    here. 
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Munn  V.  Illinois,  94  U.  S.  125,  24  L. 
ed.  84. 

The  Statutory   Wage   Distinguished 

But  the  need  of  a  "living"  is  an  in- 
dividual  need.  It  exists  before  employ- 
ment, and  during  employment,  and  after 
employment.  The  need  in  question  here 
is  diminished  during  employment  to  the 
extent  that  the  actual  wage  obtained  con- 
tributes to  the  amount  necessary  to  sup- 
ply the  cost  of  living.  The  hazards  and 
dangers  arising  from  this  individual  need 
are  less  during  and  because  of  employ- 
ment than  they  are  without  employment. 
They  are  without  real  or  substantial  re- 
lation to  the  fact  of  employment  or  to 
any  particular  employment.  Even  if  we 
admit  the  ethical  and  economic  view 
point,  that  each  individual  has  a  "gen- 
eric" right  to  receive  the  full  cost  of 
living  in  health  and  comfort,  it  does  not 
follow  that  another  individual  is  or  can 
be  obligated  to  supply  that  need,  simply 
because  there  is  the  relation  between  the 
two  of  employee  and  employer. 

Here  is  the  crux  of  the  question,  so 
far  as  the  constitutionality  of  the  statu- 
tory minimum  wage  is  concerned.  If  the 
employer  can  by  statute  be  compelled  to 
supply  in  full  this  individual  need,  be- 
cause the  one  to  be  benefited  happens  to 
be  on  his  pay  roll,  then  there  is  no  limit 
to  which  the  property  of  the  employer 
can  be  taken  to  supply  this  and  other 
needs  which  are  purely  individual.  He 
could  as  well  be  compelled  to  provide 
sickness  benefits,  not  only  for  the  em- 
ployee, but  also  for  his  children  and  for 
all  dependent  on  him.  He  could  be  com- 
pelled to  provide  old  age  benefits  for  the 
employee  and  for  his  family.  He  could 
as  well  be  compelled  to  submit  to  a  di- 
vision of  his  property  with  those  who 
are  or  have  been  on  his  pay  roll, — all  be- 
cause such  division  would  conduce  to 
the  health,  comfort,  and  happiness  of  his 
employees,  and  because  some  legislative 
body  has  chosen  to  view  such  legislation 
and  its  enforcement  as  either  immediate- 
ly or  ultimately  conducive  to  the  "pub- 
lic welfare." 

Indeed,  it  is  argued  in  support  of  these 
statutes,  that,  when  a  legislature  has  en- 
acted it's  economic  views  as  to  what  is,  or 
is  not,  for  the  "public  welfare,"  then  it 


is  beyond  the  power  of  the  courts  to  say 
that  the  legislature  is  not  right;  and  fur- 
ther that  it  is  beyond  the  power  of  the 
courts  to  deny  the  pronouncement  of  the 
legislature  that  the  regulations  in  ques- 
tion have  a  real  and  substantial  relation 
to  the  objects  professedly  sought  to  be 
accomplished. 

Tliese  Statutes  are  Socialistic 

What  is  or  is  not  for  the  "public  wel- 
fare" depends  upon  the  view  point.  Dis- 
cussing the  question  as  one  which  is 
purely  ethical  or  economic,  we  may  agree 
or  differ  without  encroaching  upon  ques- 
tions which  involve  the  stability  of  our 
form  of  government.  The  fact  is  too 
often  overlooked,  however,  that  when 
our  government  was  established,  its 
makers,  wisely  as  most  of  us  believe, 
deemed  that  it  was  and  would  ever  be 
for  the  public  welfare  that  the  fundamen- 
tal law  should  express  certain  limitations 
upon  legislative  power.  That  belief  was 
written  into  our  Federal  Constitution. 
Any  view  of  the  public  welfare,  as  an 
abstract  proposition,  which  conflicts  with 
the  view  thus  established  as  the  foun- 
dation of  our  government,  must,  until 
changed  by  constitutional  amendment,  be 
regarded  as  impossible  of  enforcement 
by  the  courts.  The  socialists  would 
change  our  form  of  government;  and 
they  frankly  admit  that  a  radical  change 
of  the  Constitution  is  necessary  before 
their  view  of  what  is  public  welfare  can 
be  realized.  They  would  establish  a  gov- 
ernment under  which  the  rights  of  pri- 
vate property,  the  sanctity  of  which  is 
the  very  basis  of  our  present  fonn  of 
government,  are  eliminated,  and  under 
which,  by  legislative  action  through  ma- 
jority vote,  a  division  of  property  can 
be  enforced.  They  would  open  the  door 
to  unlimited  confiscation  of  private  prop- 
erty by  the  state,  and  to  such  disposition 
of  the  same  between  property  holders  as 
the  legislature  shall  dictate.  While,  how- 
ever, our  present  form  of  government 
lasts,  such  arbitrary  and  uncompensated 
deprivation  of  private  property  cannot 
be  brought  about. 

But  it  is  precisely  such  sort  of  division 
of  property  which  is  the  basis  of  the 
statutory  minimum  wage.  It  means  a 
forced  contribution  by  one  per.«' 
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one  class  of  persons,  to  another  person, 
or  to  another  class  of  persons,  to  supply 
the  individual  needs  of  the  latter.  It  is 
a  forced  contribution,  under  the  guise 
of  wages,  as  to  every  cent  of  wage  im- 
posed beyond  the  fair  worth  of  the  work 
furnished  by  the  employee  in  return.  The 
socialistic  nature  of  these  statutes  is 
demonstrated  by  their  advocates,  w^ho. 
assert  that  an  employer  should  be  com- 
pelled to  pay  the  full  minimum  wage  es- 
tablished, even  if  it  takes  away  all  his 
profits.  Indeed,  they  assert  that,  if  he 
cannot  pay  it  out  of  profits,  then  he 
should  pay  it  out  of  capital.  This  means 
nothing  less  fhan  a  division  of  property 
itself  between  the  one  who  has  and  the 
one  who  has  not;  and  that,  too,  merely 
because  one  has  and  the  other  has  not. 
Moreover,  the  same  supporters  of  the 
minimum  wage  assert  that,  if  the  em- 
ployer must,  in  order  to  pay  the  wage, 
pay  it  out  of  his  capital  investment,  then 
he  must  do  so,  or  resort  to  the  only  al- 
ternative,— that  is  go  out  of  business. 
They  would  then  say  good  riddance  to 
him,  as  a  "parasite"  on  the  community. 

Economic  Objections 

The  objections  upon  economic  grounds 
are  even  more  convincing.  The  statu- 
tory minimum  wage  puts  an  embargo  up- 
on home  industries.  Competition  to- 
day is  not  confined  to  intrastate  trade. 
Prices  are  determined  by  the  markets  of 
the  entire  country,  indeed,  of  the  world. 
Most  manufacturers,  and  a  great  many 
wholesale  and  retail  mercantile  houses, 
have  the  larger  part  of  their  trade  out- 
side the  limits  of  their  own  state.  They 
have  to  meet  competitors  whose  cost  of 
production  is  not  arbitrarily  raised  by  an 
artificial  wage  cost.  This  means  unequal 
competition  as  between  home  industries 
and  those  outside  of  the  state,  and  also 
as  against  those  of  foreign  countries. 
Any  state  which  passes  a  minimum  wage 
statute  puts  an  embargo  on  its  own  in- 
dustries in  favor  of  extra-state  compet- 
itors. 

Again,  the  inevitable  result  of  the  en- 
forcement of  the  minimum  wage  statute 
is  to  drive  the  worker  out  of  employ- 
ment, rather  than  to  increase  the  ad- 
vantages of  employment.  The  employ- 
er cannot,  and  will  not,   for  any  con- 


siderable length  of  time,  keep  employees 
on  his  pay  roll  whose  efficiency  is  below 
the  standard  of  the  fixed  minimum  wa,^e. 
The  employee  is  forbidden  to  work  for 
what  he  can  earn.  The  employer  is  for- 
bidden to  employ  the  worker  for  what 
the  latter  is  worth.  The  inevitable  re- 
sult is  that  either  the  employer  must  go 
out  of  business,  or  the  employee  must 
go  out  of  employment;  and  if  the  former 
result  occurs,  then  the  latter  inevitah!;. 
follows.  The  worker  who  is  not  capable 
of  earning  the  full  minimum  wage  wouIJ 
nevertheless  be  glad  to  work  for  whai 
he  is  worth.  In  many  cases  his  wago 
are  sufficient  to  support  himself.  To- 
gether with  what  other  members  of  tk 
family  earn,  there  is  obtained  an  amnie 
fund  to  support  all  in  heakh  and  cor;.- 
f crt.  But  all  such  are  ^SStaT^ni  eir- 
ployment  and  kept  jobless,  unless.  :t 
their  own  expense  and  without  the  as- 
sistance of  employment  in  tlie  mean- 
time, they  shall  achieve  a  standard  ci 
efficiency  equal  to  that  of  the  minimuir 
wage. 

This  effect  upon  the  employee  clais 
has  been  demonstrated  by  experience 
The  first  industry  in  the  United  States 
to  have  applied  to  it  the  statutory  min- 
imum wage  was  that  of  the  brush  mak- 
ing industry  in  Massachusetts,  in  which, 
from  its  very  nature,  an  unusually  large 
number  of  unskilled  workers  are  en- 
ployed.  One  brush  concern,  after  the 
minimum  wage  for  brush  makers  tco'^ 
eflFect,  discharged  over  one  hundred  o: 
its  unskilled  employees.  Then  it  re- 
organized its  methods  of  work  so  ihat 
the  less  skilled  labor  is  done  by  tlr>e 
who  also  perform  more  skilled  work 
The  total  wage,  how-ever,  is  $40,000  a 
year  less  than  that  paid  before.  Many 
other  of  the  brush  concerns  in  Massa- 
chusetts discharged  a  large  number  of 
their  employees  who  were  incapable  of 
earning  the  wage  fixed.  An  investigation 
six  months  afterwards  showed  that  two 
thirds  of  the  workers  so  dischargee 
had  not  since  been  able  to  get  employ- 
ment in  any  line  of  work  at  any  price, 
and  that  many  were  engaged  in  other 
employments  where  a  minimum  wa.^e 
was  not  yet  fixed,  and  were  receiving 
less  than  when  discharged  from  their 
work  as  brush  makers. 
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Thus,  the  arbitrary  minimum  tends 
more  and  more  to  become  the  maximum, 
to  the  disadvantage  of  the  skilled  em- 
ployees entitled  to  the  higher  wages.  The 
statutory  minimum  vrage  tends  to  level 
all  wages.  This  would  necessitate  an- 
other remedy,  which  would  be  consis- 
tent if  a  minimum  wage  can  be  fixed, 
and  that  is  that  all  wages  be  fixed  by 
statute. 

Indeed,  if  the  legislature  can  fix  the 
price  of  labor  in  private  employment  ir- 
respective of  its  worth,  and  irrespective 
of  the  ability  of  the  employer  to  pay, 
there  is  no  reason  why  the  same  legis- 
lature, upon  the  same  principle,  or  lack 
of  principle,  cannot  fix  the  price  of  all 
things  which  are  now  subject  to  private 
contract.  It  could  fix  prices  of  goods 
sold  by  the  merchant,  of  the  machinery 
which  is  sold  by  the  manufacturer,  and 
of  all  commodities. 

Wages  and  Morals 

Judge  Catlin,  of  Minnesota,  in  the  de- 
cision already  cited,  says :  "But  there  is 
no  reasonable  foundation  for  holding 
this  act  to  be  necessary  or  appropriate 
to  protect  the  safety,  health,  or  morals 
of  working  women,  nor  is  it  reasonably 
calculated  to  promote  the  general  wel- 
fare of  the  public  in  the  manner  claimed 
by  its  advocates.  On  the  contrary,  it  is 
quite  as  likely  in  actual  results  to  in- 
crease both  distress  and  immorality,  if 
morals  are  dependent  on  wages.  Hence, 
it  is  not  a  valid  police  regulation." 

It  follows,  of  course,  that  if  insuffi- 
cient wages  during  employment  produce 
immorality,  then  lack  of  employment  and 
the  consequent  lack  of  any  wages  would 
produce  more  immorality. 

This  claim  that  minimum  wage  stat- 
utes are  protective  of  the  morals  of 
women  workers  was  most  sensationally 
asserted  a  year  or  two  ago  at  the  be- 
ginning of  the  minimum  wage  agitation 
in  this  country.  But  careful  investiga- 
tion has  shown  that  there  is  no  relation 
between  wages  and  morals.  The  reasons 
are  obvious. 

Paternalistic  Interference 

The  chief  cause  of  the  continued  agi- 
tation for  this  measure,  which  is  a  men- 


ace both  to  the  employee  and  the  em- 
ployer, is  that  many  persist  in  advocat- 
ing what  the  workers  think  they  want, 
instead  of  instructing  those  whofee  in- 
terests they  assume  to  represent  as  to 
what  is  really  for  their  benefit.  Such 
course  lends  to  the  sensationalist  an  op- 
portunity to  indulge  in  sentimental  plati- 
tudes concerning  the  hardships  and  needs 
of  the  worker  and  his  failure  to  receive 
his  proper  share  of  the  world's  goods. 
Questions  of  charity  are  confounded 
with  questions  of  law.  The  benevolence 
of  the  living  wage,  ethically  viewed,  can- 
not be  disputed.  For  this  reason  the 
author  of  "A  Living  Wage,"  so  long 
as  he  confined  himself  to  purely  ethical 
considerations,  was  unanswerable.  Up- 
on the  economic  phases  of  the  question 
he  was  also  to  some  degree  convincing. 
In  his  book  he  expressly  recognizes  the 
fact  (pp.  313,  314)  that  "changes  in  the 
Federal  Constitution  and  in  the  Consti- 
tutions of  the  several  states  would  be  a 
preliminary  requisite  to  any  such  legis- 
lation." But  later,  in  his  speech  at  Ford 
Hall,  in  Boston,  on  February  7th,  last. 
Father  Ryan  predicted  dire  results  to  the 
judiciary  of  this  country  if  the  Federal 
Supreme  Court  shall  hold  such  legisla- 
tion unconstitutional.  (See  the  "Sur- 
vey" of  March  13,  1915,  page  660;  also 
of  April  10,  1915,  page  56.) 

The  sentimentally  sensational  view 
point,  which  brushes  aside  with  a  catch- 
phrase  or  an  epithet  all  considerations  of 
law  and  economics,  is  presented  by  an- 
other writer  of  recognized  ability  in  his 
way,  but  whose  discussions  of  the  sub- 
ject serve  only  to  exploit  an  extensive 
vocabulary  and  a  somewhat  exceptional 
gift  at  phrase-making.  (See  "The  New 
Republic"  of  March  27,  1915,  supple- 
ment; also  of  July  3,  1915,  page  221.) 
Such  advocates  as  Walter  Lippmann 
easily  pass  over  the  real  essence  of  the 
controversy  which  is  involved  in  the 
question  of  a  statutory  minimum  wage. 
They  choose  not  to  see  that  the  fixing 
of  a  minimum  wage  is  of  itself  in  a 
measure  the  fixing  of  a  maximum  wage, 
and  that  the  fixing  of  a  minimum  wage 
by  the  legislature  must  in  the  end  re- 
quire, and  at  the  same  time  justify,  a 
legislative  fixing  of  maximum  wages, 
and  that  that  must  be  followed  by  the 
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statutory  Bxing  of  the  prices  of  all  com- 
modities. 

If  the  legislature  can  forbid  an  em- 
ployee to  contract  with  an  employer  for  a 
wage  commensurate  with  his  ability,  it 
can  compel  that  employee  to  work  for  a 
wage  that  is  less  than  is  commensurate 
with  his  ability.  The  principle  of  com- 
pulsory wage  necessarily  involves  the 
principle  of  compulsory  employment. 
For  that  reason,  beside  others,  the  lead- 
ing representatives  of  labor,  and  particu- 
larly of  the  trades  unions,  shrink  from 
the  statutory  minimum  wage  as  a  step 
toward  slavery.  Mr.  Samuel  Gompers, 
president  of  the  American  Federation 
of  Labor,  has  so  expressed  his  views  in 
unqualified  terms.  President  Wilson 
and  others,  who  have  studied  the  ques- 
tion from  an  impartial  view  point,  recog- 
nize that  the  ultimate  tendency  of  the 
statutory  minimum  wage  is  to  lower  high 
wages  ratherjhan  to  raise  low  wages. 
They  vieltj^ratutes  as  derogatory  to  the 
interests  of  the  workers  and  of  the  com- 
munity as  a  whole. 


Such    Statutes    Unworkable    and 
XJnen  f orceabl  e 

It  is  unnecessary  to  detail  the  incon- 
sistencies of  the  various  statutes  enact- 
ing a  minimum  wage,  wlierein  a  different 
standard  of  living  is  made  the  basis  for 
the  wage  as  to  different  classes  of  work- 
ers, all  of  whose  actual  standards  of  liv- 
ing are  the  same.  Every  wage  commis- 
sion and  wage  board  has  been  confront- 
ed with  un surmountable  obstacles  in  at- 
tempting to  make  practical  application  of 
these  statutes. 

Fxperience  has  proven  not  only  that. 
from  the  view  point  of  economics,  the 
minimum  wage  statute  is  unworkable  and 
repugnant  to  the  interests  of  both  em- 
jiloyee  and  employer,  but  also  that,  when 
applied,  it  deprives  both  the  employee 
and  the  employer  of  rights  of  liberty  and 
of  property  which  are  vouchsafed  in  this 
country  by  fundamental  law. 
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The  constitutionality  of  the  statutory  minimum  wage  in 
private  employment,  so  far  as  its  repugnance  to  the  federal  con- 
stitution is  concerned,  is  yet  an  open  question.  On  April  9th, 
last,  the  United  States  Supreme  Court,  only  by  reason  of  an 
equally  divided  court,  affirmed  the  judgments  of  the  Oregon  state 
supreme  court,  in  the  so-called  "Oregon  Minimum  Wage  Cases/'* 
wherein  the  Oregon  minimum  wage  statute  had  been  held  to  be 
not  in  contravention  of  the  federal  constitution. 

HISTORY  OF  THE  OREGON  CASES 

The  final  judgments  by  the  Oregon  court  in  these  cases  were 
rendered,  one  in  the  month  of  March,  and  the  other  in  the  month 
of  April,  1914.  Both  cases  were  applications  for  permanent 
injunctions  against  the  enforcement  of  the  Oregon  statute,  based 
upon  the  claim  that  that  statute  had  the  effect  to  deprive  plaintiffs 
of  their  property  without  due  process  of  law  and  to  infringe  the 
right  of  liberty  of  contract,  contrary  to  the  fourteenth  amend- 
ment. The  Stealer  Case  was  brought  by  a  manufacturing  em- 
ployer, and  the  Simpson  Case  by  an  employee  of  Stettler.  Judg- 
ment in  the  Oregon  cases  had  been  entered  on  demurrer,*  and 

1.  Stettler  v.  Ollara.  et  al..  and  Simpson  v.  O'Hara,  affirmed  by 
equally  divided  court,  U.  S.  Supreme  Court,  April  9th,  1917;  37  S.  C.  R. 
475. 

2.  Stettler  v.  O'Hara,  (1914)  69  Ore.  519.  139  Pac.  173,  Ann.  Cas. 
1916A  217;  Simpson  v.  O'Hara.  (1914)  70  Ore.  261.  141  Pac.  158. 
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practicalfy  the  only  question  before  the  courts  was  the  federal 
question  involved.  The  cases  were  immediately  taken  to  the 
United  States  Supreme  Court  on  writ  of  error  and  advanced  for 
argument  at  the  October,  1914,  term  of  that  court.  They  were 
fully  argued,  with  extension  of  time,  on  the  17th  and  18th  days 
of  December,  1914;  Louis  D,  Brandeis,  of  Boston  (now  Mr. 
Justice  Brandeis),  and  Attorney-General  A.  M.  Crawford,  ap- 
pearing for  the  defendants,  and  Rcxne  G.  Brown,  of  Minneapolis, 
and  C.  W.  Fulton,  of  Portland,  Oregon,  appearing  for  plaintiffs. 
No  decision  was  filed  upon  this  argument,  and  in  July,  1916,  the 
cases  were  ordered  by  the  court  to  be  reargued  at  the  October, 

1916,  term.    That  reargument  was  had  on  January  18th  and  19th. 

1917,  again  with  extension  of  time;  Professor  Felix  Frankfurter, 
of  the  Harvard  Law  School,  appearing  for  the  defendants  and 
the  same  attorneys  as  in  the  previous  argument  appearing  for  the 
plaintiffs. 

MINIMUM    WAGE    LEGISLATION    IN    THE    UNITED    STATES 

These  cases  were  the  first  minimum  wage  cases  to  be  taken 
to  the  federal  Supreme  Court.  Their  importance,  especially  if  a 
decisive  result  had  been  reached,  is  shown  by  the  present  status 
of  minimum  wage  legislation  in  the  United  States. 

Such  statutes  have  been  passed  in  the  following  states :  Mas- 
sachusetts, 1912;'  Minnesota,  1913;*  Nebraska,  1913;'  Arkansas, 
1915  ;•  California,  1913;'  Colorado,  1913  ;•  Oregon,  1913;*  Utah, 
1913;"  Washington,  1913;  "  Wisconsin,  1913."  In  1915,  also, 
Idaho  provided  for  a  commission  to  investigate  the  question,  but 
has  not  as  yet  passed  any  minimum  wage  statute. 

With  the  exception  of  the  statutes  of  Massachusetts,  Nebras- 
ka, Arkansas  and  Utah,  these  minimum  wage  statutes  are  sub- 
stantially in  the  terms  of  the  Oregon  statute.  All  these  statutes 
purport  to  be  based  upon  the  police-power  regulation  of  occupa- 

3.  Mass.  Acts  1912  Chap.  706;  Mass.  Acts  1913  Chaps.  330  and  673. 

4.  Minn.  G.  S.  1913  Chap.  547. 

5.  Neb.  Laws  1913  Chap.  211. 

6.  Ark.  Laws  1915  Act  191. 

7.  Cal.  Statutes  1913  Chap.  324. 

8.  Colo.  Laws  1913  Chap.  110. 

9.  Ore.  Laws  1913  Chap.  62. 

10.  Utah  Laws  1913  Chap.  63. 

11.  Wash.  Laws  1913  Chap.  174. 

12.  Wis.  Rev.  Stat.  1913  Section  1729s— 1  to  12.  Laws  1913  Chap.  712. 
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tions  in  the  interest  of  ''public  welfare,  safety,  health  and  morals." 
In  each  case,  their  concrete  object  is  to  provide  for  women  work- 
ers a  wage  which  shall  not  be  less  than  that  which  is  considered 
required  to  supply  each  female  worker,  as  an  independent  sup- 
porter of  herself,  such  full  "living  wage"  as  will  keep  her  in 
health  and  comfort.  Such  exercise  of  police-power  regulation  is 
based  on  the  claim  that  the  supplying,  to  an  individual  who  hap- 
pens to  be  an  employee  in  any  occupation,  of  the  needs  of  such 
individual  for  a  comfortable  living,  makes  the  occupation  in  ques- 
tion "affected  with  a  public  interest,"  and,  therefore,  subject  to 
the  wage  regulation  in  question-. 

The  Massachusetts  statute  authorizes  a  commission  to  inves- 
tigate and  determine  the  wages  of  female  workers  in  any  industry 
or  occupation  which  are  necessary  to  supply  to  such  workers  the 
cost  of  living  and  to  maintain  them  in  health.  The  commission 
has  the  same  power  as  to  the  wages  of  all  learners  or  apprentices, 
of  either  sex,  and  of  all  minors  below  eighteen  years  of  age,  of 
either  sex.  The  wage  so  found  is  not  directly  compulsory  xipon  " 
the  employer ;  that  is,  there  is  no  fine  or  imprisonment  for  failure 
to  pay  that  wage. 

The  penalty  upon  an  employer  for  not  paying  the  prescribed 
wage  is,  that  the  commission  publishes  the  recalcitrant  employer 
in  newspapers,  and  the  publication  of  such  official  list  is'  made 
compulsory  upon  the  newspapers.  The  only  remedy  allowed  the 
employer  is,  that  he  may  come  into  court  and  assume  the  burden 
of  proof  of  showing  that  the  prescribed  wage  is  such  as  not  to 
leave  him  a  fair  profit.  If  he  is  successful  in  so  showing,  then 
the  court  may  restrain  the  commission  from  the  publication  pro- 
vided.   The  remedy  is  individual  to  each  employer. 

This  method  of  coercion  was  intended  to  obviate  the  consti- 
tutional objections  raised  to  directly  compulsory  statutes.  In  its 
practical  application,  it  is  more  repugnant  to  the  business  sense 
of  the  community,  as  well  as  to  established  law,  than  the  appar- 
ently more  drastic  statutes  of  Minnesota  and  Oregon.  This  can 
now  be  better  said  of  the  Massachusetts  statute  than  it  could  be 
a  year  or  two  ago,  before  its  viciousness  had  been  demonstrated 
by  practice.  The  state  commission  and  its  wage  boards  become 
mere  instruments  for  carrying  out  the  demands  of  the  employees. 
In  terms,  the  statute  affords  employers  a  hearing  upon  the  ques- 
tion of  the  reasonableness  of  the  wage  fixed  and  of  their  ability 
to  pay.    In  practice,  all  such  considerations  are  cast  aside,  includ- 
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ing  evidence  of  facts,  except  in  so  far  as  they  accord  with  the 
preconceived  notion  as  to  what  the  wage  should  be  in  order  to 
give  to  the  employees  all  that  they  demand,  and  to  take  from  the 
employers  irrespective  of  their  ability  to  pay.  If  an  employer 
fails  to  pay  the  wage  fixed  he  is  published  throughout  the  state. 
The  statute  makes  it  a  crime  for  any  newspaper  publisher  to 
refuse  thus  publicly  to  blacklist  an  employer.  He  may  be  com- 
pelled thus  publicly  to  hold  up  to  censure  his  own  relative,  or  his 
best  paying  advertiser — or  even  himself.  Such  a  statute  holds 
over  every  employer  the  threat  of  an  official,  public  blacklist  and 
boycott,  more  severe  and  more  damaging  than  any  private  boy- 
cott ever  established. 

Again,  in  practice,  the  Massachusetts  statute,  as  also  all 
minimum  wage  statutes,  results  in  discrimination.  Its  wage 
boards  and  commission  fix  different  wages  for  different  occupa- 
tions, and  even  for  different  classes  of  employees  in  the  same 
occupation.  As  the  wage  is  fixed  irrespective  of  the  earning  ca- 
pacity of  the  employee  and  is  theoretically  based  upon  the  indi- 
vidual cost  of  living,  then  why  has  one  worker  a  right  to  a  living 
wage  greater  than  that  of  another?  The  fact  is  that,  although 
theoretically  computed  upon  the  basis  of  a  living  wage,  it  is  not 
computed  at  all.  It  is  simply  fixed  for  each  class,  from  time  to 
time,  as  the  various  boards  are  influenced  by  the  demands  of  the 
employees.  Moreover,  each  wage,  when  fixed,  is  only  a  stepping- 
stone  to  a  higher  wage.  Each  class  of  employees  is  constantly 
seeking  an  increase,  regardless  of  any  basis  of  computation,  and 
particularly  regardless  of  the  worth  of  the  employee  to  the 
employer. 

The  results  of  the  application  of  the  Massachusetts  statute 
have  justified  the  objections  to  such  legislation  based  upon  eco- 
nomic as  well  as  upon  constitutional  grounds.  The  first  industry-  in 
the  United  States  to  have  applied  to  it  the  statutory  minimum 
wa<?e  was  the  brush-making  industry  in  Massachusetts,  in 
which,  from  its  very  nature,  an  unusually  large  number  of  un- 
skilled workers  are  employed.  One  brush  concern,  after  the 
minimum  wage  for  brush  makers  took  effect,  discharged  over 
one  hundred  of  its  unskilled  employees.  Then  it  reorganized  its 
methods  of  work  so  that  the  less  skilled  labor  is  done  by  those 
who  also  perform  more  skilled  work.  The  total  wage,  however, 
is  $40,000  a  year  less  than  that  paid  before.  Many  others  of  the 
brush  concerns  in  Massachusetts  discharged  a  large  number  of 
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their  employees  who  were  incapable  of  earning  the  wage  fixed 
An  investigation  six  months  afterwards  showed  that  two-thirds 
of  the  workers  so  discharged  had  not  since  been  able  to  get  em- 
ployment in  any  line  of  work  at  any  price,  and  that  many  were 
engaged  in  other  employments  where  a  minimum  wage  was  not 
yet  fixed,  and  were  receiving  less  than  when  discharged  from 
their  work  as  brush  makers.'*  The  Massachusetts  courts  have 
been  holding  their  decision  as  to  this  statute's  constitutionality, 
awaiting  the  United  States  Supreme  Court's  decision  in  the  Ore- 
gon cases. 

The  Minnesota  statute  prohibits  any  employer  from  employ- 
ing any  "worker"  at  less  than  a  "living  wage."  "Worker"  is 
defined  to  mean  a  "woman  .  .  .  employed  for  wages" ;  that 
includes,  also,  minors  (of  both  sexes),  a  woman  or  minor  learner, 
and  a  woman  or  minor  apprentice.  "Living  wage"  is  defined  as 
"wages  sufficient  to  nlaintain  the  worker  in  health  and  supply  him 
with  the  necessary  comforts  and  conditions  of  reasonable  life." 

In  Minnesota  a  commission  was  formed  and  proceeded  to 
put  the  statute  in  operation,  but  was  enjoined  by  the  courts  in  a 
decision  holding  the  statute  unconstitutional.**  This  decision  was 
filed  November  23,  1914,  and  is  now  in  the  supreme  court  of 
Minnesota,  on  appeal,  having  been  argued  and  submitted,  but  held 
for  decision  awaiting  decision  of  the  United  States  Supreme 
Court  in  the  Oregon  cases. 

The  Arkansas  statute  fixes  the  minimum  wage  in  the  first 
instance  directly,  instead  of  through  a  commission.     It  provides : 

"Sec.  7.  It  shall  be  unlawful  for  any  employer  of  labor 
mentioned  in  Section  1  of  this  Act  [manufacturing,  mechanical  or 
mercantile  establishment,  laundry,  or  express  or  transportation 
company]  to  pay  any  female  worker  in  any  establishment  or 
occupation  less  than  the  wage  specified  in  this  section,  to-wit, 
except  as  hereinafter  provided:  All  female  workers  who  have 
had  six  months'  practicable  [practical]  experience  in  any  line 
of  industry  or  labor  shall  be  paid  not  less  than  $1.25  per  day. 
The  minimum  wage  for  inexperienced  female  workers  who  have 
not  had  six  months'  experience  in  any  line  of  industry  or  labor 
shall  be  paid  not  less  than  i^l.OO  per  day." 

13.  Mass.  Minimum  Wage  Commission.  Bulletin  and  Annual  Re- 
port; also,  "The  Minimum  Wage — Massachusetts  Experience,"  pub- 
lished, Boston,  1916,  Merchants  and  Manufacturers  of  Mass. 

J4.  A.  M.  Ramer  Company  v.  Evans  et  al.,  and  Williams  v.  Evans  et 
al.,  decided  in  Ramsey  County  District  Court  by  Judge  Catlin,  Novem- 
ber 23,  1914. 
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Section  9  provides  that  females  who  are  paid  upon  a  piece 
work  basis,  bonus  system  or  in  any  other  manner  than  by  the  day, 
shall  be  paid  not  less  than  the  rate  specified  for  the  female  em- 
ployees who  are  working"  on  the  day  rate  system.  A  commission 
is  provided  which,  after  investigation,  may  raise  or  lower  the 
statutory  rate  so  fixed,  and  establish  a  rate  which  "is  adequate  to 
supply  a  woman,  or  minor  female  worker  engaged  in  any  occupa- 
tion, trade,  or  industry,  the  necessary  cost  pf  proper  living,  and  to 
maintain  the  health  and  welfare  of  such  woman,  or  minor  female 
worker."  Failure  on  the  part  of  any  employer  to  pay  the  rate 
so  fixed  is  punishable  by  a  fine  of  not  less  than  twenty-five  dollars 
nor  more  than  one  hundred  dollars  for  each  day  of  noncom- 
pliance. This  Arkansas  statute  has  been  declared  unconstitu- 
tional by  the  lower  courts  of  that  state  and  on  appeal  the  question 
is  still  pending  in  the  Arkansas  supreme  court.** 

The  Nebraska  statute  substantially  follows  that  of  Mas- 
sachusetts. 

The  California  statute  fixes  the  minimum  wage  as  "the  neces- 
sary cost  of  proper  living  and  to  maintain  the  health  and  welfare 
of  such  women  and  minors."  It  is  generally  on  the  lines  of  the 
Oregon  statute. 

The  Colorado  statute  applies  to  "any  mercantile,  manufac- 
turing, laundry,  hotel,  restaurant,  telephone  or  telegraph  busi- 
ness." The  minimtmi  wage  is  fixed  on  the  basis  of  what  is  ade- 
quate "to  supply  the  necessary  cost  of  living,  maintain  them  in 
health  and  supply  the  necessary  comforts  of  life."  This  statute  is 
generally  on  the  lines  of  the  Oregon  statute. 

The  Washington  statute  prohibits  employment  of  women 
workers  "at  wages  which  are  not  adequate  for  their  maintenance" 
and  authorizes  the  establishment  of  a  minimum  wage  such  "as 
shall  be  held  to  be  reasonable  and  not  detrimental  to  health  and 
morals  and  which  shall  be  sufficient  for  the  decent  maintenance 
of  women." 

The  Wisconsin  statute  prohibits  less  than  "a  living  wage,"  to 
any  female  or  minor  employee ;  which  is  defined  to  mean  compen- 
sation by  time  or  piece  work  or  otherwise  "sufficient  to  enable  the 
employee  receiving  it  to  maintain  himself  or  herself  under  condi- 
tions consistent  with  his  or  her  welfare." 

In  Utah,  the  wage  commission  feature  of  other  state  statutes 
is  entirely  eliminated,  and  the  statute  briefly  and  directly  makes  it 

15.    Arkansas  v.  Crowe,  submitted  1915. 
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unlawftil  to  employ  females  at  less  than  a  specified  rate  for 
minors,  another  specified  rate  for  adult  learners  and  appren- 
tices, and  another  specified  rate  for  experienced  adults.  There 
is  no  distinction  between  different  classes  of  employments,  and  a 
breach  of  the  law  by  any  regular  employer  is  made  a  misdemeanor. 
There  are  no  minimum  wage  statutes  in  either  Idaho  or 
Ohio.  In  Idaho,  however,  the  legislature  of  1915  provided  for  a 
commission  to  investigate  the  question  of  minimum  wages.  In 
Ohio,  in  1912,  there  was  adopted  a  constitutional  amendment 
authorizing  laws  establishing  minimum  wages. 

THREE  CLASSES  OF  STATUTES 

From  the.  above  summary  it  will  be  seen  that  the  statutes  of 
Massachusetts  and  Nebraska  are  on  a  different  basis  from  those 
of  the  other  states.  The  statute  of  these  two  states  has  been 
sometimes  termed  a  "non-compulsory"  statute,  because  it  does 
not,  under  a  direct  penalty  upon  the  employer,  compel  the  adop- 
tion of  the  minimum  wage  fixed  by  the  commission,  but  compels 
newspapers  to  publish  the  delinquent  employer  as  a  recalcitrant. 
It  is  obvious  that  such  a  statute  is  indirectly  and  drastically  com- 
pulsory, and  that,  too,  by  an  attempt  to  legalize  a  ccxnpulsory 
black-list.  -This  question  was  not  directly  involved  in  the  discus- 
sion of  the  Oregon  cases,  although  it  is  now  pending  before  the 
Massachusetts  courts. 

The  statutes  in  the  states  other  than  Massachusetts  and 
Nebraska  are  directly  compulsory  and  penal  in  their  provisions. 
These  others,  however,  are  of  two  kinds:  (1)  those  in  which 
the  statutory  wage  is  fixed  by  a  commission  through  wage  boards, 
and  whose  final  promulgation  of  the  wage  in  any  employment  is 
binding  upon  the  employer;  and  (2)  those,  of  which  there  are 
two,  Arkansas  and  Utah,  in  which  the  terms  of  the  statute  fix  in 
precise  figures  the  statutory  wage,  without  providing  for  the 
intervention  of  a  commission  in  the  original  instance. 

UNCONSTITUTIONAL  FEATURES 

While  differing  somewhat  in  detail,  the  main  provisions  of 
the  Oregon  statute  are  followed  in  the  statutes  of  all  these  other 
states,  except,  as  already  stated,  in  Massachusetts  and  Nebraska, 
and  in  Arkansas  and  Utah.  The  main  objections  to  its  consti- 
tutionality are:  (1)  it  fixes  a  wage  based  solely  upon  the  indi- 
vidual needs  of  the'  employee,  measured  not  by  anything  which 
has  relation  to  the  fact  of  employment  or  to  the  particular  occu- 
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pation  in  question,  but  measured  solely  by  the  individual  needs  of 
the  person  employed^ — not  as  a  worker  but  as  an  individual 
entitled  in  some  way  to  all  the  funds  necessary  to  supply  her  needs 
in  accordance  with  an  arbitrary  standard  of  living;  (2)  it  puts 
the  burden  on  the  employer  to  supply  these  individual  needs  to 
the  extent  that  the  money  required  therefor  is  in  excess  of  what 
the  employee  earns,  or  can  earn,  or  is  worth;  (3)  it  prohibits  the 
employee  from  making  a  binding  contract  for  work  at  an  amount 
which  is  measured  by  efficiency  or  worth,  and  renders  jobless 
those  whose  efficiency  does  not  come  up  to  that  properly  measured 
by  the  minimum  wage  fixed;  (4)  the  statute  has,  therefore,  the 
eflFect  to  deprive  both  the  employer  and  the  employee  of  their 
property  and  of  the  liberty  of  contract. 

In  the  Stettler  and  Simpson  cases  the  facts  were  undisputed 
that  the  employee,  Simpson,  was  a  regular  worker  whose  effi- 
ciency was  such  that  she  was  unable  to  earn  in  the  occupation  in 
question,  or  in  any  other  occupation,  more  than  $6.00  per  week, 
and  that  she  was  one  of  a  large  number  of  such  employees ;  and 
that  the  statute  in  question  had  the  effect  to  compel  Stettler,  the 
employer,  to  pay  her  not  less  than  $8.64  per  week,  and  also  had 
the  effect  to  prevent  her  from  making  any  contract  for  employ- 
ment at  $6.00  per  week,  or  any  other  sum  less  than  $8.64. 

This  is  a  good  example  of  the  effect  of  these  minimum  wage 
statutes,  although  rates  at  which  the  mijiimum  wage  is  fixed  vary 
in  different  states  and  vary  according  to  raises  which  may  be 
made  from  time  to  time  by  the  wage  commissions. 

ARGUMENT  FOR  UNCONSTITUTIONAUTY 

The  theory  on  which  the  Oregon  statute  was  held  consti- 
tutional by  the  supreme  court  of  that  state  and  on  which  theory 
the  main  argument  for  its  constitutionality  is  based,  is  that  it  is 
police-power  regulation  supportable  on  the  same  theory  that  statu- 
tory* regulation  of  maximum  hours  of  emplo3rment  has  been 
upheld.  The  fact,  which  is  apparent,  that  the  regulation  at- 
tempted involves  to  some  extent  the  deprivation  of  property  and 
of  liberty  of  contract  is  admitted;  but  it  is  claimed  that  this 
statute  comes  within  the  well  established  rule  that  such  depriva- 
tion of  property  or  of  liberty  does  not  make  the  statute  repugnant 
to  the  fourteenth  amendment,  if  such  deprivation  is  one  which  is 
<Mily  incidental  to  a  proper  exercise  of  the  police-power  of  regu- 
lation,— ^under  the  rule  that  the  rights  of  property  and  of  contract 
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protected  by  the  federal  constitution  are  not  absolute  and  unyield- 
ing, but  are  "subject  to  limitation  and  restraint  in  the  interest  of 
the  public  health,  safety,  and  welfare,  and  such  limitations  may 
be  declared  in  legislation  of  the  state."^*  And  numerous  instances 
of  regulation  of  occupations  at  the  expense  of  the  employer  are 
cited  as  precedents  controlling  in  this  instance. 

Such  argument  overlooks  the  distinctions  expressly  made 
by  the  federal  Supreme  Court  in  supporting  state  legislation 
regulating  occupations  or  business  in  different  ways. 

The  declaration  by  a  state  leo:islature  that  an  attempted 
regulation  of  a  business  is  enacted  in  promotion  of  the  public 
health,  safety  or  welfare,  does  not  render  the  enactment  valid  as 
a  police  regulation.  There  is  a  limit  to  the  valid  exercise  of  the 
police-power  of  the  state.  A  public  welfare  statute  must  have  a 
direct  relation  as  a  means  to  an  end,  and  the  end  itself  must  be 
appropriate  and  legitimate." 

Reo^ulation  of  hours  in  public  employment  does  not  involve 
the  question  of  the  state's  police-power,  for  such  regulation 
applies  only  as  between  the  state  itself,  or  political  sub-division 
thereof,  and  its  own  employees."  So,  of  course,,  as  to  minimum 
wage  statutes  which  apply  only  to  public  employment.  As  to 
private  employment  the  regulation  of  hours  is  supported  only 
because,  and  to  the  extent  that,  longer  hours  involve  dangers  to 
the  sajtety  and  health  of  employees,  arising  out  ot  hazards  which 
are  peculiar  to  the  employment  in  question.^' 

The  Factory  Acts  compel  the  employer,  at  his  own  expense, 
to  protect  all  employees  against  hazards  of  unsafe  machinery  or 
of  unsanitary  conditions  of  work, — hazards  only  which  are 
peculiar  to  the  employment  in  question,  and  which  arise  out  of 
the  fact  and  nature  of  the  employment.  The  Workmen's  Com- 
pensation Acts  protect  the  employee  against  casualties  arising  out 
of  and  because  of  the  hazards  of  and  during  employment.  Such 
statutes  are  sustained  as  a  proper  exercise  of  the  police  power 

16.  Coppage  v.  Kansas.  (1914)  236  U.  S.  1,  28,  35  S.  C.  R.  240,  L.  R. 
A.  1915C  960. 

17.  Lochner  v.  New  York,  (1905)  198  U.  S.  45,  56,  also  dissenting 
opinion  p.  68,  49  L.  Ed.  937,  25  S.  C.  R.  539;  Coppage  v.  Kansas,  (1914) 
2S5  U.  S.  1,  15-16,  35  S.  C.  R.  240,  L.  R.  A.  1915C  960. 

18.  Atkin  v.  Kansas,  (1903)  191  U.  S.  207,  218,  48  L.  Ed.  148,  24  S.  C. 
R.  124. 

19.  Holden  v.  Hardy,  (1898)  169  U.  S.  366,  395,  42  L.  Ed.  780.  18  S. 
C.  R.  383;  Muller  v.  Oregon.  (1908)  208  U.  S.  412,  421,  52  L.  Ed.  551, 
28  S.  C.  R.  324. 
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because  the  protection  thereby  given  has  "a  real,  substantial 
relation"  to  the  employment  itself.  The  state  regulation  of  rates 
of  public  service  companies,  of  railroads,  and  of  insurance  com- 
panies, is  supported  solely  cfti  the  basis  that  these  enterprises 
are  quasi-public,  or  so  affected  with  a  public  interest,  that  the 
regulation  made  is  valid.^^ 

But  the  need  to  any  person  of  a  "living"'  is  an  individual 
need.  It  exists  before  emplo)rment,  and  during  emplo3rment,  and 
after  emplo3rment.  Such  need  is,  indeed,  diminished,  or  supplied, 
during  employment  to  the  extent  of  the  wage  actually  paid. 
Hazards  and  dangers  that  arise  from  this  individual  need  are 
less  with  employment  than  they  are  without  emplo3rment.  The 
need  itself  is  one  which  is  a  natural  or  purely  individual  need  and 
has  no  origin  in  the  fact  of  employment. 

The  statutory  "living  wage"  is  based  upon  the  ethical  doc- 
trine that  every  person  bom  into  the  world  has  a  "generic  right" 
to  receive  from  the  state,  or  the  community  in  which  he  lives,  the 
full  means  of  subsistence;  and  more  than  a  mere  subsistence  only, 
— ^he  has  such  a  right  to  the  full  means  of  living  in  health  and 
comfort,  including  reasonable  expenditures  for  pleasure  and 
diversion.  What  an  individual  does  not  eamy  so  far  as  necessary 
to  supply  the  living  wage,  must  come  from  outside  sources.  The 
minimum  wage  statute  says  that  this  difference  must  be  supjdied 
by  the  one  who  happens  to  have  that  individual  on  his  pay-roll; 
and  that  such  employer  cannot  make  a  valid  contract  for  employ- 
ment for  any  less  than  such  fixed  minimum.  He  must  contribute 
the  balance,  even  if  he  has  to  pay  it  out  of  profits.  If  he  cannot 
pay  it  out  of  profits  then  he  must  pay  it  out  of  capital.  If  his 
business  is  such  that  it  cannot  continue  under  such  expenditures, 
beyond  those  which  his  business  will  allow,  or  which  competition 
from  other  states  will  permit,  then  his  business  must  cease.  His 
business  has  become  a  "parasite"  in  the  industrial  world  because 
it  cannot  finance  the  normal  cost  of  its  existence  together  with 
the  forced  contribution  to  the  individual  needs  of  its  employees 
which  are  measured  by  the  minimum  wage. 

An  Arizona  statute  limiting  the  number  of  aliens  that  an 
employer  could  employ,  and  similar  statutes,  have  been  held 
unconsti.tutional  by  the  federal  Supreme  Court  on  the  ground 

20.  Munn  v.  Illinois,  (1876)  94  U.  S.  113,  24  L.  Ed.  77;  German  Al- 
liance Ins.  Co.  V.  Lewis.  (1913)  233  U.  S.  389.  415,  58  L,  Ed.  1011.  34 
S.  C.  R.  612,  L.  R.  A.  1515C  1189. 
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that,  "the  right  to  work  for  a.  living  in  the  common  occupations 
of  the  community  is  of  the  very  essence  of  the  personal  freedom 
and  opportunity  that  it  was  the  purpose  of  the  [fourteenth] 
amendment  to  secure."^^ 

.As  to  a  labor  union  statute  the  same  court  had  said: 

'The  right  of  a  person  to  sell  his  labor  upon  such  terms  as 
he  deems  proper  is,  in  its  essence,  the  same  as  the  right  of  the 
purchaser  of  labor  to  prescribe  the  conditions  upon  which  he  will 
accept  such  labor  from  the  person  offering  to  sell  it  .  .  .  The 
employer  and  the  employee  have  equality  of  right,  and  any  legis- 
lation that  disturbs  that  equality  is  an  arbitrary  interference  with 
the  liberty  of  contract  which  no  government  can  legally  justify 
in  a  free  land."'* 

A  Kansas  statute  attempted  to  prevent  the  condition  in  con- 
tracts for  labor  that  an  employee  should  remain  a  non-union  man ; 
but  was  held  unconstitutional  and  the  federal  Supreme  Court 
adhered  to  the  rule  laid  down  in  the  Adair  Case,  saying: 

"The  principle  is  fundamental  and  vital.  Included  in  the  right 
of  personal  liberty  and  the  right  of  private  property — partaking 
of  the  nature  of  each — is  the  right  to  make  contracts  for  the  ac- 
quisition of  property.  Chief  among  such  contracts  is  that  of  per- 
sonal employment,  by  which  labor  and  other,  services  are  ex- 
chane:ed  for  money  or  other  forms  of  property.  If  this  right  be 
struck  down  or  arbitrarily  interfered  with,  there  is  a  substantial 
impairment  of  liberty  in  the  long-established  constitutional  sense. 
The  right  is  as  essential  to  the  laborer  as  to  the  capitalist,  to  the 
poor  as  to  the  rich ;  for  the  vast  majority  of  persons  have  no  other 
honest  way  to  begin  to  acquire  property,  save  by  working  for 
money."" 

Further  support  of  the  minimum  wage  statutes  is  attempted 
on  the  ground  that  they  apply  only  to  women  employees  and  are 
a  proper  police-power  regulation,  because  women  are  of  "weak 
bargaining-power,"  and  that,  therefore,  intervention  of  the  state 
in  respect  of  contracts  between  them  and  their  employers,  is  jus- 
tifiable. This  argument  is  also  completely  answered  in  the  Cop- 
page  Case,  where  the  same  argument  was  made  with  reference  to 
employees  generally  in  regard  to  contracts  of  employment.  The 
court  said: 


21.  Truax  v.  Raich,  (1915)  239  U.  S.  33,  41,  60  L.  Ed.  131,  36  S.  C.  R. 
.7,  L.  R.  A.  1916D  545. 

22.  Adair  v.  United  States,  (1908)  208  U.  S.  161,  174,  52  L.  Ed.  436.  28 
S.  C.  R.  277,  13  Ann.  Gas.  764. 

23.  Coppage  v.  Kansas,  (1914)  236  U.  S.  1,  14,  35  S.  C.  R.  240,  L.  R. 
A.  1915C  960. 
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"No  doubt,  wherever  the  right  of  private  property  exists,  there 
must  and  will  be  inequalities  of  fortune ;  and  thus  it  naturally  hap- 
pens that  parties  negotiating  about  a  contract  are  not  equally  un- 
hampered by  circumstances.  This  applies  to  all  contracts,  and  not 
merely  to  that  between  employer  and  employee.  Indeed  a  little  re- 
flection will  show  that  wherever  the  right  of  private  property  and 
the  right  of  free  contract  co-exist,  each  party  when  contracting  b 
inevitably  more  or  less  influenced  by  the  question  whether  he  has 
much  property,  or  little,  or  none ;  for  the  contract  is  made  to  the 
very  end  that  each  may  gain  something  that  he  needs  or  desires 
more  urgently  than  that  which  he  proposes  to  give  in  exchange. 
And,  since  it  is  self-evident  that,  unless  all  things  are  held  in  com- 
mon, some  persons  must  have  more  property  than  others,  it  is 
from  the  nature  of  things  impossible  to  uphold  freedom  of  con- 
tract and  the  rig^ht  of  private  property  without  at  the  same  timt 
recognizing  as  legitimate  those  inequalities  of  fortune  that  are 
the  necessary  result  of  the  exercise  of  those  rights.  But  the  Four- 
teenth Amendment,  in  declaring  that  a:  State  shall  not  'deprive 
any  person  of  life,  liberty  or  property  without  due  process  of  law,' 
gives  to  each  of  these  an  equal  sanction;  it  recognizes  *libert)r' 
and  'property'  as  co-existent  human  rights,  and  debars  the  States 
from  any  unwarranted  interference  with  either. 

"And  since  a  State  may  not  strike  them  down  directly,  it  is 
clear  that  it  may  not  do  so  indirectly,  as  by  declaring  in  effect 
that  the  public  good  requires  the  removal  of  those  inequalities  that 
are  but  the  normal  and  inevitable  result  of  their  exercise,  and  then 
invoking  the  police  power  in  order  to  remove  the  inequalities, 
without  other  object  in  view.  The  police  power  is  broad,  and  not 
easily  defined,  but  it  cannot  be  given  the  wide  scope  that  is  here 
asserted  for  it,  without  in  effect  nullifving  the  constitutional  guar- 
anty."** 

The  dissenting  opinion  in  the  German  Alliance  Insurance  Co. 
Case  denied  the  right  to  regulate  insurance  rates,  on  the  ground 
solely  that  the  business  was  not  jone  properly  termed  "affected 
with  a  public  interest," — that  is,  it  denied  the  fact  which  was  the 
basis  of  the  decision  of  the  majority  of  the  court  upholding  the 
state  regulation  of  insurance  rates.  This  dissenting  opinion, 
therefore,  without  conflicting  with  any  legal  principle  held  by  the 
majority,  discussed  the  question  of  the  regulation  of  prices,  rates, 
wages,  etc.,  in  private  businesses.  On  that  point  of  law,  there- 
fore, it  is  a  direct  authority.    Quoting  from  that  opinion : 

"If  the  price  of  a  private  and  personal  contract  of  indemnity 
can  be  regulated — if  the  price  of  a  chose  in  action  can  be  fixed. — 
then  the  price  of  everything  within  the  circle  of  business  trans- 
actions  can  be  regulated.    Considering,  therefore,  the  nature  of 

24.    Coppage  v.  Kansas.  (1914)  236  U.  S.  1,  17-^.  35  S.  C.  R.  240.  L. 
R.  A.  1915C  960. 
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the  subject  treated  and  the  reasoning  on  which  the  court's  opin- 
ion is  based,  it  is  evident  that  the  decision  is  not  a  mere  entering 
wedge,  but  reaches  the  end  from  the  beginning  and  announces  a 
principle  which  points  inevitably  to  the  conclusion  that  the  price 
of  every  article  sold  and  the  price  of  every  service  offered  can 
be  regulated  by  statute.  .   .  . 

"Acts  were  passed  by  Parliament  fixing  the  price  of  many 
commodities  that  were  convenient  or  useful.  These  laws  did  not 
stop  at  fixing  the  price  of  property,  but,  like  the  present  act,  they 
fixed  the  price  of  private  contracts,  and,  by  statute  prescribed  the 
rate  of  wages,  and  made  it  unlawful  for  the  employee  to  receive 
or  for  the  employer  to  give  more  than  the  wage  fixed  by  law.  It 
is  needless  to  say  that  these  laws  were  felt  to  be  an  infringement 
upon  the  rights  of  men ;  that  they  were  bitterly  resisted  by  buyer 
and  seller,  by  employer  and  employee,  and  were  a  source  of  per- 
petual irritation  often  leading  to  violence.  But  the  fact  that  the 
English  Parliament  had  the  arbitrary  power  to  pass  such  statutes 
made  them  valid  in  law,  though  they  were  in  violation  of  the 
inherent  rights  of  individuals.     .     .     . 

"For  great  and  pervasive  as  is  the  power  to  regulate,  it  cannot 
override  the  constitutional  principle  that  private  property  cannot 
he  taken  for  private  purposes.  That  limitation  on  the  power  of 
government  over  the  individual  and  his  property  cannot  be 
avoided  by  calling  an  unlawful  taking  a  reasonable  regulation. 
Indeed,  the  protection  of  property  is  an  incident  of  the  more 
fundamental  and  important  right  of  liberty  guaranteed  by  the 
Constitution  and  which  entitled  the  citizen  freely  to  engage  in  any 
honest  calling  and  to  make  contracts  as  buyer  or  seller,  as  em- 
ployer or  employee  in  order  to  support  himself  and  family."^*^ 

On  principle  and  also  on  authority,  the  minimum  wage  statute 
seems  clearly  to  extend  the  power  of  regulation  beyond  the  limits 
held  to  be  prohibited  by  the  federal  constitution. 

ECONOMIC  OBJECTIONS 

There  are  many  economic  objections  to  the  minimum  wage 
statute.  These  are  not  directly  pertinent  in  a  discussion  of  its 
constitutionality;  but  they  should  not  be  overlooked.  Competi- 
tion today  is  not  confined  to  intra-state  trade.  Prices  are  de- 
termined by  the  markets  of  the  entire  country,  indeed,  of  the 
world.  In  the  case  of  most  manufacturing  enterprises  the  largest 
percentage  of  their  trade  is  outside  of  the  limits  of  the  home  state. 
Any  local,  artificial  raising  of  the  cost  of  production  interferes 
with  natural  competition.  Industries  of  states  not  interfering 
with  wages  have  an  advantage  over  those  of  states  exercising 
such  paternalistic  interference. 

25.     German  Alliance  Ins.  Co.  v.  Lewis,  (1913)  233  U.  S.  389,  420-424, 
58  L.  Ed.  1011,  34  S.  C.  R.  612.  L.  R.  A.  1915C  1189. 
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Again,  the  minimum  wage  statute  defies  the  economic  law 
of  supply  and  demand  and  increases  the  army  of  jobless  seekers 
of  work.  The  employer  will  not  keep  employees  on  his  payroll 
whose  efficiency  is  below  th«  standard  of  the  minimum  wage. 
The  employee  is  forbidden  to  make  a  contract  for  what  M> 
labor  is  worth.  He  must  achieve  a  certain  standard  of  efficiency. 
— and  this,  too,  at  his  own  expense, — ^before  he  can  get  a  job. 
He  is  deprived  of  the  assistance  which  he  might  otherwise  obtain 
by  getting  a  job  for  what  he  is  worth,  and  having  his  wage  in- 
creased as  his  efficiency  increases.  If  the  employer,  by  reason 
of  the  extra  production-cost  imposed,  has  to  go  out  of  business, 
then  all  classes  of  his  employees  are  rendered  jobless. 

As  an  economic  proposition  the  minimum  wage  is  imprac- 
ticable and  it  tends  to  fix  a  maximum  wage, — which  is  prestunably 
impossible  by  legislation.  The  tendency  of  the  effect  of  the  mini- 
mum wage  is  to  lower  higher  wages  and  to  establish  maximum 
wages  as  well.  The  possible  wage-cost  of  any  particular  industry 
is  limited.  If  a  sum  which  is  more  than  the  work-worth  of  the 
less  efficient  employees  is  fixed  as  a  minimum  wage  for  them, 
then  the  unavoidable  result  is  holding  the  more  efficient  class 
more  precisely  to  the  limit  of  their  actual  work-worth;  and  there- 
by the  rewards  for  experience  and  efficiency,  by  'participation 
in  profits  beyond  the  actual  wage,  are  diminished.  Mr.  Samuel 
Gompers,  president  of  the  American  Federation  of  Labor,  has 
expressed  his  view  that  the  statutory  minimum  wage  is  a  step 
toward  slavery.  President  Wilson,  and  others,  recognize  the  fact 
that  the  ultimate  tendency  of  the  minimum  wage  is  to  lower 
higher  wages  rather  than  raise  lower  wages. 

The  claim  was  formerly  asserted  that  the  statutory  minimum 
wage  is  a  protection  of  the  morals  of  women  workers.  This 
sensational  claim  has  been  practically  abandoned.  Of  course,  if 
insufficient  wages  during  employment  produce  immorality,  then 
lack  of  emplojonent  would  tend  to  produce  it  all  the  more.  As 
said  by  Judge  Catlin  of  the  District  Court  of  Ramsey  County. 
Minnesota,  in  the  Ramer  decision,  already  cited,  such  a  statute 
"is  quite  as  likely  in  actual  results  to  increase  both  distress  and 
immorality,  if  morals  are  dependent  on  wages." 

SOME   SURMISES  SUGGESTED 

An  interesting  phase  of  the  consideration  of  this  question  by 
the  United  States  Supreme  Court  is  the  question  of  the  probable 
effect  upon  the  final  result  caused  by  the  changing  personnel*  of 
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the  court  during  the  consideration  of  these  cases.  Whatever  may 
be  the  basis  of  such  surmise,  and  without  any  available  proof  to 
support  it,  it  seems  probable  that  after  these  cases  were  first  sub- 
mitted the  court  after  consultation  reached  a  decision  reversing 
the  Oregon  state  courts  and  holding  that  the  Oregon  statute  was 
unconstitutional ;  that  that  decision  was  being  written  by  Justice 
Lamar  at  the  time  of  his  sickness  and  death ;  and  that  such  de- 
cision had  been  reached  with  five  justices  for  reversal  and  four 
dissenting.  Further,  it  would  seem  that  the  death  of  Justice  Lamar 
left  the  court  evenly  divided,  and  that  it  was  therefore  decided 
to  await  the  appointment  of  Justice  Lamar's  successor,  whose 
opinion  in  the  matter  was  expected  to  be  decisive  upon  reargu- 
ment.  It  happened,  however,  that  after  a  long  delay  Justice 
Brandeis  was  appointed,  but  was  disqualified  to  sit  in  these  cases, 
having  been  of  counsel  in  their  former  presentation.  Then  came 
the  resignation  of  Justice  Hughes,  and  this  apparently  left  the 
seven  remaining  members  of  the  court,  who  were  qualified  to  sit 
in  these  cases,  four  to  three  in  favor  of  the  unconstitutionality 
of  this  statute.  Then  reargument  was  ordered  and  the  appoint- 
ment of  Justice  Clarke  followed.  No  m.embers  of  the  court 
having  changed  their  mind  upon  reargument,  this  left  the  court 
four  to  four.  The  final  decision  does  not  state  which  four  favored 
and  which  opposed  the  constitutionality  of  the  statute,  but  the 
writer's  surmise  is,  that  on  the  first  submission  the  statute  was 
deemed  unconstitutional  by  Qiief  Justice  White  and  by  Justices 
Van  Devanter,  Lamar,  Pitney  and  McReynolds,  and  was  deemed 
constitutional  by  Justices  McKenna,  Holmes,  Day  and  Hughes 
It  seems  evident  that  in  the  final  decision  Justices  McKenna, 
Holmes,  Day  and  Clarke  favored  affirmance,  with  Chief  Justice 
White,  and  Justices  Van  Devanter,  Pitney  and  McReynolds  for 
reversal. 

EFFECT  OF  DECISION  BY  DIVIDED  COURT 

The  judgment  of  affirmance  rendered  in  these  cases  is  by  some 
assumed  to  constitute  an  authority  and  precedent  holding  that 
the  statutory  minimum  wage  is  not  repugnant  to  the  prohibitions 
of  the  federal  constitution.  Such  is  not  the  case.  The  question 
of  constitutionality  is  still  an  open  one,  so  far  as  the  federal  courts 
are  concerned,  and  also  so  far  as  all  state  courts  are  concerned, 
except,  of  course,  in  Oregon  where  it  has  been  upheld  by  the 
state  supreme  court.  The  rule  in  the  United  States  is  that,  a  de- 
cision by  a  divided  appellate  court  operates  to  affirm  the  decision 
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reviewed,  and  determines  the  rights  of  the  parties  in  the  par- 
ticular case,  but  does  not  establish  a  rule  of  law  which  has  the 
force  of  precedent  either  in  the  same  court  or  in  inferior  courts.^ 
In  such  case  no  opinion  is  handed  down  and  the  decision  is  simply 
one  of  "affirmance  by  a  divided  court,"  without  settling  the  prin- 
ciples of  law  which  were  at  issue  before  the  court.*^ 

It  may  be  expected,  therefore,  that  the  Minnesota  state  su- 
preme court  will  disagree  with  the  Oregon  supreme  court  and 
uphold  the  decision  of  Judge  Catlin  in  the  Ramer  Case;  and  also 
that  the  decision  of  the  lower  courts  of  Arkansas  against  the 
constitutionality  of  the  minimum  wage  statute  of  that  state  will 
be  upheld. 

This  sort  of  legislation  is  a  new  expression  of  the  paternalistic 
and  socialistic  tendencies  of  the  day.  It  savors  of  the  division 
of  property  between  those  who  have  and  those  who  have  not, 
and  the  leveling  of  fortunes  by  division  under  governmental 
supervision.  It  is  consistent  with  the  orthodox  socialist  creed, 
but  it  is  not  consistent  with  the  principles  of  our  government 
which  are  based  upon  the  protection  of  individual  rights.  After 
long  study  and  discussion  of  the  subject,  such  legislation  still 
seems  to  the  writer  to  be  a  long  step  toward  nullifying  our  con- 
stitutional  guaranties. 

26.  HKJrtz  V.  Woodman.  (1910)  218  U.  S.  205,  213-214.  54  L.  Ed.  1001. 
30  S.  C.  R.  621. 

27.  Etting  V.  Bank  of  United  States,  (1826)  11  Wheat.  (U.  S.)  59,  78. 
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THE  RIGHT  TO  REFUSE  TO  SELL 

"It  is  a  part  of  a  man's  civil  rights  that  he  be  at  liberty  to  refuse 
business  relations  with  any  person  whomsoever,  whether  the  refusal  rests 
upon  reason,  or  is  the  result  of  whim,  caprice,  prejudice  or  malice.  With 
his  reasons  neither  the  public  nor  third  persons  have  any  legal  concern/'^ 


"We  have  not  yet  reached  the  stage,  where  the  selection  of  a 
trader's  customers  is  made  for  him  by  the  government."  This 
is  the  cogent  sentence  which  closes,  and  at  the  same  time  sum- 
marizes, the  opinion  of  Judge  Lacombe,  speaking  for  the  United 
States  Circuit  Court  of  Appeals,  of  the  Second  Circuit,  in  the 
recent  decision  in  a  case  whch  has  already  become  an  epoch- 
making  one  in  the  law  of  trade  relations  in  this  country.*  This 
decision,  and  the  decision  of  the  U.  S.  District  Court,  of  which 
it  is  an  affirmance,  establish  the  right  of  a  private  trader  to 
refuse  to  sell  as  a  constitutional  property  right  which  cannot  be 
taken  away  by  legislative  interference,  either  state  or  national. 

In  that  case,  the  defendant  marketed  under  its  own  trade- 
marked  name  and  brand  its  own  peculiar  selection  of  a  well- 
known  commodity  which  is  constantly  produced  in  the  manu- 
facture of  flour  and  in  such  quantities  that  the  particular  selec- 
tion in  question  consumed  only  an  insignificant  portion  of  the 
available  supply.  By  maintaining  the  dependability  of  its  selec- 
tion, as  to  quality,  and  by  establishing  its  reputation  with  the 
ultimate  consumer,  it  had  made  its  brand  of  great  celebrity  and, 
therefore,  of  great  value.  It  delivered  its  goods  to  its  customers 
at  a  uniform  price  throughout  the  country,  absorbing  freight 
charges  and  diminished  profits  due  to  variations  in  the  market 
price  of  the  commodity  from  which  its  selection  was  taken.     It 

'Cooley  on  Torts,  p.  278. 

*The  Great  Atlantic  and  Pacific  Tea  Co,  v.  Cream  of  Wheat  Co., 
decision  by  the  U.  S.  C.  C.  of  A.,  Second  Circuit,  filed  Nov.  10,  1915, 
227  Fed.  Rep.  46;  affirming  the  decision  in  same  case  of  U.  S.  Dist.  Ct, 
Southern  Dist.  of  N.  Y.  (by  Judge  Hough),  filed  July  20,  1915,  224  Fed. 
Rep.  566. 


sold  directly  to  jobbers  and  the  latter  sold  to  retailers  from 
whom  the  consumer  purchased,  and  the  prices  to  its  direct  vendees 
and  from  the  latter  to  their  vendees,  were  scheduled  so  as  to  allow 
a  fair  profit  to  the  retailer  in  his  dealings  with  the  ultimate  con- 
sumer. It  did  not  attempt  to  control  the  resale  price  by  any 
contract  or  condition  subsequent,  applicable  to  any  goods  after 
they  had  passed  out  of  its  hands;  but,  by  its  system  of  distribu- 
tion and  sale,  expressly  reserved  the  right  to  refuse  to  sell  to 
any  customer  who  did  not  comply  with  its  reasonable  requests. 
In  other  words,  it  impliedly  announced  its  intention  of  refusing 
to  sell,  so  far  only  as  further  sales  were  concerned,  to  any  cus- 
tomer who,  as  to  goods  already  sold,  engaged  in  cut-price  practices, 
to  the  injury  of  its  reputation  and  that  of  its  brand,  or  to  the 
injury  of  those  who  were  directly  or  indirectly  its  customers. 

The  plaintiff  was  a  chain-store  retailer  whose  business  was  so 
large  that  defendant  allowed  it  to  buy  in  carload  quantities  and  at 
the  carload  price,  and  therefore  it  could,  with  a  profit,  sell  at  a 
lower  price  than  could  the  regular  retailer  who  bought  only  in 
smaller  quantities  and,  therefore,  at  a  higher  cost.  After  a  time, 
the  plaintiff  began  to  use  this  advantage,  not  for  its  own  profit, 
but  to  establish  a  cut-price  competition,  to  the  injury  of  the 
defendant's  business  and  of  that  of  the  regular  retailers  upon 
whose  success  depended  that  of  defendant.  Whereupon  the 
defendant  refused  to  sell  to  plaintiff  at  any  price;  and  the 
latter  brought  suit  for  an  injunction  to  compel  defendant 
to  sell  plaintiff,  and  at  the  prices  formerly  maintained  between 
the  two.  The  application  was  based  upon  the  claim  that  the 
Anti-trust  Acts,  and  particularly  the  Sherman  Act  and  the  Clayton 
Act,  made  the  refusal  of  defendant  to  sell  plaintiff  an  attempt  to 
restrain  competition  by  means  of  an  indirect  maintenance  of  prices 
and  in  promotion  of  a  monopoly  in  the  branded  goods  in  question. 

The  denial  of  the  application  for  injunction  by  the  District 
Court  and  its  affirmance  by  the  Appellate  court  were  based  on 
the  contention  of  the  defendant,  upon  which  it  rested  its  defence, 
that  it  was  only  exercising  its  constitutional  right  to  refuse  to 
sell,  and  that  under  all  the  circumstances,  and  particularly  in 
view  of  the  fact  that  its  only  monopoly  was  of  its  brand  and 
not  of  its  merchandise,  it  could  not  be  deprived  of  that  right, 
even  though  the  Congress  should  attempt  to  do  so. 


A  FUNDAMENTAL  RIGHT 

Much  misapprehension  has  been  current  as  to  the  force  and 
effect  of  this  decision,  as  well  as  to  its  consistency  with  other 
federal  decisions  involving  questions  of  price-maintenance.  This 
decision  was  the  first  under  the  so-called  "Clayton  Act",  whereby 
the  provisions  of  the  former  Anti-trust  Acts  were  amended  and 
extended.  The  tendency  toward  governmental  interference  in 
matters  of  private  contract  and  of  interstate  trade  relations  had 
been  extending  until  the  theory  of  federal  legislation  had  emerged, 
that,  under  the  guise  of  regulating  commerce  between  the  states, 
the  Congress  could  lay  its  hand  upon  every  private  transaction 
between  individuals  of  different  states.  Just  how  far  it  was  in- 
tended to  extend  this  theory  by  the  Clayton  Act,  it  is  difficult 
to  determine  from  the  confusion  and  manifest  conflict  of  many  of 
its  terms,  and  particularly  those  of  Section  2  in  which  dis- 
crimination as  to  prices  and  as  to  the  selection  of  customers  is 
treated.'  So  far,  however,  as  concerns  the  right  of  a  private 
trader  to  refuse  to  sell,  the  rule  is  established  by  this  case  that, 
if  Doe  refuses  to  bargain  with  Roe  "for  any  reason  or  no  reason," 
such  conduct  does  not  give  Roe  a  cause  of  action;  and  that  "if 
the  Congress  has  sought  to  give  one,  the  gift  is  invalid,  because 
the  statute  takes  from  one  person  for  the  private  use  of  another 
the  first  person's  private  property."*  Or,  as  stated  by  Judge 
Lacombe  in  that  part  of  his  decision  which  precedes  the  part 
first  above  quoted: 

"We  had  supposed  that  it  was  elementary  law  that  a 
trader  could  buy  from  whom  he  pleased  and  sell  to  whom 
he  pleased  and  that  his  selection  of  seller  and  buyer  was 
wholly  his  own  concern.  ♦  *  *  Before  the  Sherman 
Act  it  was  the  law  that  a  trader  might  reject  the  offer  of 
a  proposing  buyer,  for  any  reason  that  appealed  to  him ; — 
it  might  be  because  he  did  not  like  the  other's  business 
methods,  or  because  hfi  had  some  personal  difference  with 
him,  political,  racial  or  social.  That  was  purely  his  own 
affair,  with  which  nobody  else  had  any  concern.  Neither 
the  Sherman  Act,  nor  any  decision  of  the  Supreme  Court 

'Clayton  Act  of  October  15,  1914. 

*The   Great  Atlantic  and  Pacific   Tea   Co.   v.   Cream   of   Wheat   Co., 
224  Fed.  Rep.  566. 


construing  the  same,  nor  the  Clayton  Act  has  changed  the 
law  in  this  particular."' 

The  "elementary  law"  referred  to  by  Judge  Lacombe  is  clearly 
established  by  the  decisions  wherein  has  been  involved  the  ques- 
tion of  the  right  of  a  private  trader  to  accept  or  to  refuse  a 
customer.  The  U.  S.  Circuit  Court  of  Appeals,  Second  Circuit, 
had  held  that,  whatever  might  be  the  rights  of  a  complainant  to 
an  injunction  against  those  conspiring  to  injure  its  business,  an 
injunction  would  not  lie  to  compel  a  defendant  against  its  will 
to  sell  goods  to  the  complainant.*  The  U.  S.  Supreme  Court 
had  held  that  "freedom  to  contract  and  abstain  from  contract- 
ing and  to  exercise  every  reasonable  right  incident  thereto  be- 
came the  rule  in  the  English  law.""'  The  federal  court  had  also 
said: 

"All  of  the  rights  of  contract  which  are  necessary  for 
the  carrying  on  of  ordinary  business  affairs  are  protected 
by  the  constitution,  and  are  not  capable  of  being  re- 
strained by  legislative  action.  Among  these  rights  is  that 
of  forming  business  relations  between  man  and  man.  A 
man  may  form  business  relations  with  whom  he  pleases, 
and  in  the  conduct  of  such  business  they  may  fix  and 
limit  the  character  and  amount  of  their  business,  the 
price  they  will  charge  for  the  produce  which  they  offer 
to  the  public,  or  about  which  they  contract.  *  *  *  A 
man  has  a  constitutional  right  to  buy  anything  *  *  *  or 
to  refuse  to  sell  it  at  all."® 

The  U.  S.  Circuit  Court  of  Appeals,  Second  Circuit,  decision 
by  Judge  Lacombe,  had  also  held : 

"An  individual  manufacturer  or  trader  may  surely  buy 
from  or  sell  to  whom  he  pleases,  and  may  equally  refuse 
to  buy  from  or  sell  to  anyone  with  whom  he  thinks  it 
will  promote  his  business  interests  to  refuse  to  trade. 
That  is   entirely   a   matter   of   his  private   concern,   with 


^The  Great  Atlantic  and  PaciHc  Tea  Co.  v.  Cream  of  Wheat  Co., 
opinion  by  Judge  Lacombe  of  U.  S.  C.  C  of  A.,  Second  Circuit,  filed 
Nov.  10,  1915,  227  Fed.  Rep.  46. 

'Greater  New  York  Film  Rental  Co.  v.  Bio  graph  Co.,  203  Fed.  Rep.  39. 

'Standard  Oil  Co.  v.  U.  S.,  221  U.  S.  1,  56;  and  Adair  v.  U.  S.,  208 
U.  S.  161,  172. 

V«  re  Grice,  79  Fed.  627. 


which  governmental  paternalism  has  not  as  yet  sought  to 
inter  fere."* 

The  same  court,  Eighth  Circuit,  decision  by  Judge  Sanborn, 
where  a  refusal  to  sell  was  complained  of,  held: 

"There  was  no  law  which  required  the  coal  company 
to  sell  its  coal  to  Sharp  on  the  terms  which  he  prescribed, 
or  to  sell  it  to  him  at  all.  It  had  the  undoubted  right 
to  refuse  to  sell  its  coal  at  any  price.  It  had  the  right 
to  fix  the  prices  and  the  terms  on  which  it  would  sell  it, 
to  select  its  customers,  to  sell  to  some  and  to  refuse  to 
sell  to  others,  to  sell  to  some  at  one  price  and  on  one 
set  of  terms,  and  to  sell  to  others  at  another  price  and 
on  a  different  set  of  terms.  There  is  nothing  in  the  act 
of  July  2,  1890,  which  deprived  the  coal  company  of  any 
of  these  common  rights  of  owners  and  vendors  of  mer- 
chandise, and,  if  it  did  not  combine  with  some  other  per- 
son or  persons  so  to  do,  its  refusal  to  sell  its  coal  to 
Sharp  unless  he  would  withdraw  his  advertisement  of  a 
reduction  in  his  retail  price  of  it,  was  not  the  violation 
of  the  Sherman  Anti-Trust  Act  charged  in  the  indict- 
ment."^® 

PRICE-MAINTENANCE   NOT   UNLAWFUI,   PER   SE 

The  fallacy  of  those  who  deny  the  right  to  refuse  to  sell, 
or  who  confine  the  exercise  of  such  right  within  limits  which 
do  not  involve  either  a  direct  or  indirect  maintenance  of  resale 
prices,  arises  from  a  misapprehension  of  the  established  funda- 
mental rule  that  a  private  person  must  be  protected  in  his  right 
to  alienate  his  private  property.  It  is  said  that  the  property  in 
a  thing  having  once  passed  from  A  to  B,  then  B's  right  of 
alienation  should  remain  unrestricted,  and  that  any  attempt,  by 
conditions  subsequent,  either  as  to  prices  or  otherwise,  to  re- 
strain or  restrict  such  right  of  alienation,  or  in  any  wise  to  re- 
>tain  control  of  the  vendor  of  the  thing  sold,  is  a  restraint  of 
trade  repugnant  to  the  common  law  as  well  as  to  statutory  law. 

It  is  further  claimed  that  an  attitude  of  mind  on  the  part 
of   the  vendor   which   is   marked   by   his   determination   not   to 

*Dueber  Watch  Case  Co.  v.  Howard  Watch  Co.,  66  Fed.  637,  645. 
"t/mofi  Pacific  Coal  Co.  v.  U.  S.,  173  Fed.  Rep.  737, 


make  further  sales,  in  case  goods  already  sold  are  not  handled 
by  the  vendee  according  to  request,  constitute  such  unlawful  re- 
striction upon  alienation.  But  such  reasoning  fails  to  recognize 
the  very  right  of  alienation  against  which  it  is  sought  to  avoid 
restriction.  The  right  to  alienate  cannot  exist  except  that  there 
goes  with  it  at  the  same  time  the  right  to  refuse  to  alienate. 
Freedom  of  alienation,  which  is  the  fundamental  right,  includes 
the  right  of  refusal  to  alienate  just  as  much  as  it  does  the 
right  to  alienate.  Moreover,  neither  of  these  rights  is  depend- 
ent upon  the  motive  or  the  reasons  which  move  the  trader  in 
his  action  with  respect  to  them.  A  private  trader  may  sell  to 
one  man  because  he  is  red  headed,  and  may  refuse  to  sell  another 
man  because  he  is  not  red  headed.  The  point  is,  that  the  rea- 
sons are  immaterial.  Consequently,  the  right  to  refuse  to  alien- 
ate is  not  diminished  by  the  fact  that  it  happens  in  any  particu- 
lar case  that  the  real  reason  for  the  refusal  is  the  conduct  of 
the  proposed  vendee  with  respect  to  past  transactions;  and  this 
is  just  as  true  whether  the  conduct  complained  of  is  a  failure 
to  maintain  resale  prices  as  any  other  action  or  failure  of  action. 
There  is  a  distinction  between  the  legal  exercise  of  the 
right  of  price-maintenance  and  the  unlawful  exercise  of  such 
right.  There  is  a  vast  difference,  both  in  reason  and  in 
law,  between  an  attitude  of  mind  on  the  part  of  the  trader 
toward  his  customers  in  respect  of  potential  sales,  and  an  at- 
tempt on  the  part  of  the  same  trader  to  control  by  contract 
the  resale  prices  of  goods  already  sold  and  to  enforce  such 
resale  contracts  by  suits  for  injunction  or  for  damages.  The 
fact  is  too  much  overlooked,  that  the  cases,  in  which  resale 
prices  have  been  attempted  to  be  maintained  by  a  vendor  and 
in  which  such  attempts  have  been  held  illegal  and  unenforcible, 
have  been  cases  where  the  vendor  has  attempted  to  enforce  con- 
tracts, express  or  implied,  between  himself  and  his  vendee  for 
the  maintenance  of  such  resale  price.  Moreover,  in  such  cases 
the  particular  merchandise  in  question  was  of  the  kind  which 
was  not  only  susceptible  of  monopoly,  but  was  of  a  kind  in 
which  the  vendor  had  an  exclusive  monopoly.  Such,  for  in- 
stance, was  the  so-called  "Peruna"  case;"  the  patent  medicine 

^'Park  &  Sons  v.  Hartman,  153  Fed.  24. 


case;^*  the  copyrighted  book  cases  ;^'  and  the  so-called  "Sanato- 
gen"  case.^* 

All  these  cases  involved  a  monopolized  kind  of  merchan- 
dise and  the  attempt  on  the  part  of  the  vendor  to  enforce  a 
contract  as  to  resale  prices.  In  none  of  them  is  involved  the 
question  of  the  right  to  refuse  to  sell.  Neither  is  the  so-called 
"Toasted  Corn  Flakes"  case  an  authority  for  the  restriction  of 
the  right  to  refuse  to  sell,  for  that  case  involved  a  merchandise 
which  was  confessedly  prepared  and  cooked  by  a  secret  process 
and  thereby  became  a  separate  commodity  actually  monopolized 
by  the  vendor;  and  by  the  decision  in  that  case,  the  general 
right  to  refuse  to  sell,  applicable  to  unmonopolized  articles,  was 
expressly  recognized,  for  the  court  said: 

"Nor  do  the  facts  present  a  case  for  the  application 
of  the  rule,  that  defendants  are  not  required  to  sell  any- 
one they  do  not  wish."'*^ 

It  is  also  a  mistake  to  view  the  consent  decree  entered  in 
the  Kellogg  case  as  an  adjudication  against  the  right  to  refuse 
to  sell  even  as  to  the  kind  of  merchandise  there  involved;  for, 
by  the  terms  of  the  consent  upon  which  such  final  decree  was 
entered,  the  right  to  refuse  to  sell  was  expressly  reserved. 

The  statement,  therefore,  by  Judge  Lacombe,  that,  as  applied 
to  branded  goods  as  to  which  the  monopoly  consisted  of  the 
control  of  the  brand  rather  than  of  the  goods  themselves,  it 
was  "elementary  law  that  a  trader  could  sell  to  whom  he  pleased 
and  that  his  selection  of  seller  and  buyer  was  wholly  his  own 
concern,"  is  fully  supported  by  all  the  precedents. 

Indeed,  further  support  of  the  right  to  refuse  to  sell  in  such 
cases  is  shown  by  certain  state  decisions  which,  with  their  rea- 
soning, are  approved  and  followed  by  the  federal  courts  in  the 
decisions  of  Judges  Hough  and  Lacombe,  here  discussed.  In 
California,  a  marketer  of  a  branded  selection  of  olive  oil 
was    held    to    have    the    right    to    make    enforcible    contracts 

"^Dr,  MUes  Medical  Co.  v.  Park  &  Sons  Co,,  220  U.  S.  373. 

^Bobbs-Merrill  v.  Strauss,  210  U.  S.  339;  Strauss  v.  American  Pub- 
lishers Assn.,  231  U.  S.  222,  236. 

^*Bauer  v.  O'Donnell,  229  U.  S.  1. 

"C/.  S.  V.  Kellogg  Toasted  Corn  Flakes  Co.,  222  Fed.  725-729. 
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for  resale  prices/*  as  was  also  the  marketer  of  a  selection 
of  chocolate  which  he  sold  tinder  his  special  brand  and  name.^^ 
In  both  those  cases  the  ri^ht  was  sustained,  even  as  to  the 
making  of  contracts  for  resale  prices,  because  the  contract  did 
not  involve  the  whole  of  any  commodity,  but  only  a  selection 
therefrom,  and  because  the  monopoly  in  question  was  only  in 
the  brand  and  name  and  not  in  the  commodity.  The  federal 
cases  decided  under  the  Anti-trust  Acts,  already  referred  to,  were 
clearly  distinguished  by  the  California  court.  These  cases  and 
the  decisions  therein  made  were  afterwards  followed  by  the 
Washington  court  in  a  case  where  a  manufacturer  of  a  par- 
ticular brand  of  flour  was  held  to  have  a  monopoly,  not  of 
flour,  but  of  his  brand,  and,  there  being  no  monopoly  of  the 
commodity  itself,  therefore  a  contract  for  a  resale  price  was 
not  unen  forcible  as  being  repugnant  to  the  prohibitions  against 
restraint  of  trade,  either  under  the  common  law  or  under  the 
statutes  of  the  state  or  of  the  nation." 

PRICE-MAINTENANCE    FOR    BRANDED    UNMONOPOUZED    GOODS 

From  the  foregoing  it  is  manifest  that  it  has  been  too  much 
assumed  by  the  proposers  of  certain  federal  legislation  in  amend- 
ment of  the  present  Anti-trust  Acts,  that  the  federal  decisions 
a^inst  price-maintenance  prevent  the  marketer  of  a  branded 
selection  out  of  an  unmonopolized  commodity,  whose  monopoly 
consists  alone  of  his  trade-marked  brand  and  name,  from  mak- 
ing en  forcible  contracts  as  to  resale  prices  which  are  reason- 
ably necessary  to  protect  him  in  the  business  and  good  will  built 
up  upon  the  strength  of  his  own  brand  and  name.  It  is  now 
clearly  decided  that,  with  respect  to  such  selections  of  merchan- 
dise, there  is  nothing  in  existing  laws  which  prevents  the  trader 
from  refusing  to  sell;  and,  further,  that  any  attempt  to  restrict 
such  right  of  refusal  to  sell,  especially  as  applied  to  such  mer- 
chandise, would  be  invalid. 

These  decisions  should  be  an  authority  and  recommendation 
to  the  Congress  to  pass  the  so-called  "Stevens  Bill",  expressly 

^'Grogan  v.  Chaffee,  156  Cal.  611. 

^^Ghirardelli  v.  Hunsicker,  164  Cal.  355. 

^Fisher  Flour  Mills  Co.  v.  Swanson,  76  Wash.  649. 


authorizing  the  maintenance  by  contract  of  resale  prices,  of  goods 
sold  under  trade-mark  or  special  brand,  provided  the  contracting 
vendor  has  not  a  monopoly  in  the  general  class  of  merchandise 
to  which  such  goods  belong  and  is  not  a  party  to  a  combination 
with  competitors  to  maintain  such  prices. 

Whether  the  right  of  such  price-maintenance  shall  depend 
upon  elementary  principles  of  law,  as  held  in  these  recent  de- 
cisions, or  shall  depend  upon  legislation,  so  far  as  such  legis- 
lation shall  be  necessary,  the  establishment  of  such  right  is 
absolutely  essential  to  the  proper  protection  of  the  brand  and 
name  belonging  to  any  trader  under  the  trade-mark  laws.  The 
establishment  of  the  right  to  refuse  to  sell,  now  clearly  ad- 
judicated to  be  beyond  the  power  of  legislative  interference,  is 
a  long  step  toward  the  necessary  protection  of  the  owner  of  a 
trade-marked  brand.  Without  further  legislation,  such  as  is  pro- 
posed by  the  "Stevens  Bill",  the  indulgence  in  unfair  methods 
of  competition  through  price-cutting  will  result  in  the  destruc- 
tion of  the  good  will  and  business  of  the  owners  of  brands  and 
will  injure  public  interests  by  the  stifling  of  competition. 

the  strangling  of  competitors  by  price-cutting  is  not 

"competition" 

A  price  cutter  is  usually  a  financially  strong  trader,  who 
makes  up  his  losses  of  profits  on  cut-price  goods  either  by  the 
number  of  his  sales  or  by  extra  profits  on  other  articles  sold  to 
the  consumer  under  the  decoy  of  the  cut-price  upon  one  or  a  few 
articles.  The  regular  retailer  cannot  meet  such  competition  and  is 
driven  out  of  business.  That  which  is,  properly  speaking,  "com- 
petition" in  trade,  is  thereby  strangled  and  the  only  competition 
which  is  promoted  is  that  of  the  particular  branded  article  against 
itself.    As  stated  by  Judge  Hough  in  the  decision  above  cited : 

"the  only  trade  restrained"  [by  price-maintenance  of 
branded  selections  of  unmonopolized  goods]  "is  the  com- 
mercial warfare  of  a  large  buyer  against  small  ones,  or 
that  of  a  merchant  who  for  advertising  purposes  may 
sell  an  article  at  a  loss,  in  order  to  get  customers  at 
his  shop,  and  then  persuade  them  to  buy  other  things 
at  a  compensating  profit  *  *  Competition,  as  encouraged 
by  statutes  and  decisions,  does  not  include  such  practices." 
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Indeed,  as  stated  by  Judge  Hough,  it  is  precisely  such  cut- 
price  methods  of  competition  ''whose  hardship  and  injustice  have 
often  been  judicially  commented  upon."^*  The  Federal  Supreme 
Court,  referring  to  such  practices,  has  stated: 

"In  business  or  trade  combinations  they  may  even  tem- 
porarily, or  perhaps  permanently,  reduce  the  price  of  the 
article  traded  in  or  manufactured,  by  reducing  the  ex- 
pense inseparable  from  the  running  of  many  different  com- 
panies for  the  same  purpose.  Trade  or  commerce  luider 
those  circumstances  may  nevertheless  be  badly  or  unfor- 
tunately restrained  by  driving  out  of  business  the  small 
dealeirs  and  worthy  men  whose  lives  have  been  spent 
therein,  and  who  might  be  unable  to  readjust  themselves 
to  their  altered  surroundings."*® 

So,  the  New  York  Court  of  Appeals : 

"An  active  competition  and  rivalry  in  business  is,  un- 
doubtedly, conducive  to  the  public  welfare,  but  we  must 
not  shut  our  eyes  to  the  fact  that  competition  may  be 
carried  to  such  an  extent  as  to  accomplish  the  financial 
ruin  of  those  engaged  therein  and  thus  result  in  a  de- 
rangement of  the  business,  an  inconvenience  to  the  con- 
sumers, and  in  public  harm."*^ 

In  its  most  recent  decision  under  the  Anti-trust  Acts  the 
Federal  Supreme  Court  said: 

"It  is  a  mere  truism  to  say  that  the  fixing  and  main- 
taining by  a  manufacturer  of  a  fair  price  above  cost 
is  not  only  a  right  but  a  commercial  necessity;  and  any 
other  course  must  end  in  his  bankruptcy.  When  such 
fair  prices  are  departed  from,  and  they  are  unreasonably 
raised  and  exacted  from  the  purchasing  public,  the  public 
is  prejudiced  thereby.  On  the  other  hand,  when  that 
price  is  so  unreasonably  lowered  as  to  drive  others  out 
of  the  business,  with  a  view  of  stifling  competition,  not 
only  is  that  wronged  competitor  individually  injured,  but 
the  public  is  prejudiced  by  the  stifling  of  competition."*^ 

^The  Great  Atlantic  and  PaciHc   Tea   Co.   v.   Cream   of   Wheat   Co., 
224  Fed.  Rep.  566. 

*C/.  S.  V.  Freight  Assn.,  166  U.  S.  321,  322-324. 

*'Park  V.  Nafl  Wholesale  Druggists  Assn.,  175  N.  Y.  1. 

"C/.  S.  V.  U.  S.  Steel  Corporation,  decided  June  3rd,  1915.  U.  S.  District 
Court  of  New  Jersey,  opinion  by  Buffington,  Judge,  page  33. 
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THE   DENIAL   0^   THE    RIGHT   TO   REFUSE   TO    SELL    MEANS    GOVERN- 
MENTAL PRICE  FIXING 

The  denial  of  the  right  of  a  trader  to  refuse  to  sell,  and 
that  independently  of  the  reasons  for  his  refusal,  would  mean 
a  return  to  the  obsolete  and  the  unworkable  system  of  govern- 
mental price  fixing.  To  enjoin  a  trader  from  refusing  to  sell, — 
that  is,  to  impose  by  statute  or  by  injunction  a  compulsion  to 
sell,— necessarily  involves  the  fixing  of  the  price  at  which  he 
shall  sell.  In  the  case  before  Judge  Hough  it  was  argued  that, 
because  defendant  could  not  enforce  a  price-fixing  agreement, 
it  could  not  accomplish  by  any  method,  even  indirectly  or  par- 
tially, any  fixing  of  prices.  But  this  argument  is  answered  by 
Judge  Hough  by  his  statement  that:  "It  is  an  amusing  com- 
mentary on  this  doctrine  that  the  main  object  of  this  suit  is  to 
have  this  Court  compel  delivery  at  $3.95  per  case, — which  is 
pro  tanto  price  fixing."** 

A  doctrine  which  viewed  mere  abstention  from  dealing  as 
per  se  price-fixing,  and,  therefore,  as  an  abstention  which  gives 
the  right  of  injunction,  would  lead  to  a  return  to  the  meddling 
paternalism  of  those  ancient  statutes  which  utterly  dis- 
regarded the  fundamental  right  of  liberty  of  contract  and  of 
property, — statutes  which  were  repugnant  to  the  elementary 
private  right  of  alienation.  Until  comparatively  recent  times 
there  have  remained  upon  the  statute  books  of  England  cer- 
tain ancient  statutes  which  have  become  obsolete,  but  which  are 
the  remnants  of  the  once  interfering  hand  of  the  legislature  in 
respect  of  private  contracts  of  sale.  One  of  these  is  the  statute 
fixing  the  maximum  price  of  labor  and  imposing  upon  all  the 
legal  obligation  to  work  for  anyone  who  demanded  service.^* 
An  English  act  of  1350.  compelled  laborers  to  stand  for  hire  in 
open  market  and  to  serve  at  not  less  than  maximum  prices,  and 
also  prohibited  departure  from  the  country.  In  1562  another 
statute  required  all  able-bodied  persons  between  certain  ages  to 
work  for  anyone  demanding  their  services,  and  empowered  jus- 
tices-of-the-peace  and  sheriffs  in  each  county  to  fix  and   limit 

^The  Great  Atlantic  and  PaciHc  Tea  Co,  v.  Cream  of  Wheat  Co., 
224  Fed.  Rep.  566. 

■^he  English  Statute  of  Labours,  of  1349. 
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the  wages  to  be  paid;  and  the  same  statute  also  fixed  the  mini* 
mum  hours  for  labor. 

In  America  the  Continental  Congress,  on  November  22,  1777, 
in  order  to  remedy  the  disadvantages  of  the  depreciated  cur- 
rency, passed  a  resolution  providing  for  the  appointment  of  com- 
missioners from  the  different  states  to  regulate  the  price  of 
labor,  manufactures  and  produce;  and  in  1778,  the  New  York 
legislature  passed  an  act  fixing  the  wages  of  labor  and  the 
prices  of  many  articles  of  merchandise  and  even  the  profits  of 
traders  and  vendors.  In  1776-7,  on  the  recommendation  of  a 
committee  representing  the  New  England  states,  many  of  those 
states  adopted  statutes  fixing  the  maximum  prices  of  labor  and 
of  wheat,  salt,  sugar,  molasses,  shoes  and  of  many  other  ar- 
tides  of  merchandise.  All  such  statutes  were  found  unenfor- 
cible  as  a  practical  matter,  although  constitutional  protection  of 
the  liberty  of  contract  and  of  the  right  of  alienation  of  pri- 
vate property  was  not  then  alone  sufficiently  preventive  of  the 
enforcement  of  such  legislation. 

The  assertion  today  of  the  right  of  governmental  prohibition, 
whether  through  the  courts  or  through  the  legislature,  of  the  right 
of  a  private  trader  to  refuse  to  sell  his  private  property,  would  be 
a  return  to  the  obsolete  doctrines  of  those  ancient  statutes,  which 
are  so  contrary  to  the  theory  of  our  present  constitutional  govern- 
ment that  they  are  now  cited  only  as  impossible  absurdities.  They 
constitute  instanceis,  in  the  words  of  Judge  Lacombe,  "where  the 
selection  of  a  trader's  customers  is  made  for  him  by  the  govern- 
ment." They  denote  a  policy  of  governmental  meddling  with  pri- 
vate business  transactions  which  has  been  altogether  too  closely 
approached,  but  as  yet  not  reached,  in  modem  American  juris- 
prudence. 

Rome  G.  Brown. 

Minneapolis,  Minn. 
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To  the  Honorable  the  Legislature  of  the  State  of  Minnesota: 

The  undersigned,  the  Minnesota  **Board  of  Commissioners  for  the 
Promotion  of  Uniformity  of  Legislation  in  the  United  States/'  pur- 
suant to  Sections  50  to  hi,  General  Statutes  \9\i  (Chapter  68,  I^ws 
1911),  have  the  honor  to  submit  this,  their  third  biennial  rejx)rt. 

By  this  act  the  duties  of  this  Board  are  prescribed  as  follows : 
"It  shall  be  the  duty  of  said  board  to  examine  the  subjects  of  marriage 
and  divorce,  insolvency,  the  form  of  notarial  certificates,  the  descent 
and  distribution  of  property,  the  acknowledgment  of  deeds,  the  exe- 
cution and  probate  of  wills,  and  other  subjects  upon  which  uniformity 
is  desirable;  to  confer  with  the  commissioners  apiwinted  for  the  same 
purpose  by  other  states  in  drafting  uniform  laws  to  be  submitted  for 
approval  and  adoption  by  the  several  states;  and  said  board  of  com- 
missioners shall  meet  annually  with  the  conference  of  commissioners 
on  uniform  state  laws  for  the  promotion  of  uniformity  of  legislation 
in  the  United  States,  and  join  with  it  in  such  measures  as  may  be 
deemed  by  the  said  board  most  expedient  to  advance  the  objects  of 
said  conference. 

"Said  board  of  commissioners  shall  keep  a  record  of  all  its  trans- 
actions and  shall,  at  the  beginning  of  each  biennial  session  of  the 
legislature  of  this  state,  and  may,  at  any  other  time,  make  a  rejiort  of 
its  doings,  and  of  its  recommendations,  to  said  legislature." 

IfATIONAL   COXFKREXCK   OK    COMMISSIONERS    OX    UNIFORM    STATK    LAWS. 

The  Conference  of  Cc^iimissi oners  on  Uniform  State  Laws  referred 
to  in  the  above  statute  is  now  known  as  the  "National  Conference  of 


Commissioners  on  Uniform  State  Law/*  It  is  an  organization  effected 
by  commissioners  appointed  by  the  various  states  for  tlie  promotion  of 
uniformity  of  legislation  in  the  different  states  on  all  subjects  where 
uniformity  is  deemed  desirable  and  practicable.  Its  conferences  are 
held  annually  in  the  place  of  meeting  of  the  American  Bar  Associa- 
tion and  immediately  preceding,  and  its  proceedings  are  briefly  re- 
ported in  the  American  Bar  Association  Report,  and  they  are  more 
fully  reported  in  the  annual  volume  of  its  own  proceedings. 

The  organization  drafts  bills  to  make  uniform  the  laws  of  the 
different  states  on  various  subjects  on  which  uniformity  seems  prac- 
ticable and  desirable,  and  recommends  them  for  adoption  by  the  various 
legislatures. 

It  is,  in  effect,  another  Federal  Congress  in  which  each  of  the  forty- 
eight  states  and  five  territories  is  represented  by  three  or  more  legis- 
lative members.  The  work  of  the  national  conference  differs  from 
that  of  Congress,  however,  in  that  its  work  is  confined  to  the  drafting 
of  model  uniform  acts  for  submission  to  the  respective  state  legis- 
latures. Its  160  or  more  delegates  are  appointed  on  standing  ami 
special  committees  for  investigation  and  report  to  the  general  con- 
ference ;  and  when  the  recommendation  of  a  committee  is  adopte  1 
favoring  the  drafting  of  a  uniform  act  upon  a  given  subject  the  best 
special  talent  in  the  country  is  enlisted  to  draft  a  tentative  model  act. 
The  tentative  act  is  then  submitted  to  the  members  and  to  the  country 
at  large  for  criticism  and  amendment;  and,  if  it  does  not  meet  witli 
general  satisfaction,  is  redrafted  and  resubmitted,  until  a  final  draft 
is  at  length  produced  that  meets  the  general  requirements  of  a  model 
uniform  act.  These  uniform  acts  are  also  approved  by  the  ^\merican 
Bar  Association. 

Twenty-six  conferences  have  thus  far  been  held,  the  last  one  in 
Chicago,  August  2vM  to  29th,  inclusive. 

The  uniform  acts  already  recommended,  the  year  when  adopteii 
by  the  conference,  the  number  of  states  that  have  adopted  the  same 
and  the  section  of  Minnesota  General  Statutes  1913  relating  to  the 
same,  follow. 


Adopted  5813  to  6009 
Adopted  4514  to  4575 


UNIFORM  STATE  LAWS  ALREADY  FRAMED  AND  ADOPTED 
BY  THE  NATIONAL  CONFERENCE  OF  COMMISSION- 
ERS ON  UNIFORM  STATE  LAWS 

(Approved  also  by  American  Bar  Association) 

Year      No. 
THE  UNIFORM  COMMERCIAL      Ap-   States  Sections  of  Minn. 
ACTS  (1)  proved  Adopt-         G.  S.  1913 

ing 
Negotiable  Instruments  Act..   1896      44 

Warehouse  Receipts  Act 1906       31 

Sales  of  Goods  Act 1906       13 

Bills  of  Lading  Act      1909       11 

Stock  Transfer  Act      1909       10 

Partnership  Act 1914         3 

Limited  Partnership  Act 1916   

THE  UNIFORM  SOCIAL  ACTS— 

Marriage  and  Marriage  License  1911         3 

Return  of  Marriage  Statistics  1907    

Divorce  Act 1907         3 

Return  of  Divorce  Statistics  . .  1907    

Marriage  Evasion  Act 1912 

Family  Desertion  Act 1910 

Child  Labor  Act 1911 

Workmen's  Compensation.  .  .  .  1914 
Act  for  Extradition  of  Persons 

of  Unsound  Mind 1916 

OTHER  UNIFORM  ACTS— 

Pure  Food  and  Drug  Act 1915 

Probate  of  Probated  Foreign 

Wills 1915 

Wills  Executed  out  of  State 1910 

Acknowledgments  Act 1892 

Foreign  Acknowledgments  Act.  1914 
To  Regulate  Cold  Storage  of 

Certain  Articles  of  Food    . 
Land   Registration  Act    (Tor- 

rens) 


4 
9 


33' 


Covered  bv  8666  &  7 
Covered  bv  3839  to  3850 
Covered  by  8195  to  8230 


10 
6 
2 


Covered  by  7274 
Covered  by  7253 
Adopted  5744 
Covered  5746,  7  &  8 


1914 


1915 


14* 
34* 


Covered  by  6868  to  6951 
Part iallv covered  bv  901 2 


Uniform  Flag  Act 1915 

(1)  The  Commercial  Acts  are  practically  codifications  of  the  sub- 
jects treated,  and  are  designed  for  adoption  without  sul)stantial 
change. 

(2)  The  Marriage,  Divorce  and  Marriage  Evasion  Acts  being  de- 
signed to  bring  about  uniformity'  in  marriage  and  divorce  laws  through- 
out the  nation,  are  designed  to  be  adoi)ted  without  substantial  change. 

(3)  Family  Desertion,  Child  Labor,  Cold  Storage,  Pure  I'ood  and 
Workmen's  Compensation  are  designed  for  model  laws  and  to  be 
changed  to  meet  state  conditions. 

♦Numbers  marked  with  a  star  indicate  that  the  adopted  acts  are 
not  uniform.     Virginia  Torrcns  Act  is  the  Uniform  Act. 
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Official  copies  of  the  foregoing  acts  may  be  found  in  the  Proceed- 
ings of  the  Association  for  the  year  the  act  was  approved  by  the  Con- 
ference and  in  the  American  Bar  Association  report  of  the  following 
year. 

The  work  of  the  Commissioners  on  Uniform  State  Laws,  we  believe, 

merit  the  special  attention  of  all  publicists  as  well  as  of  the  state  legis- 
latures. They  are  pointing  out  in  a  marked  degree  how  legal  as  we'l 
as  judicial  unity  may  come  out  of  the  babel  of  laws  from  forty-eight 
sovereign  states.  The  objection  that  all  states  cannot  be  induced  to 
agree  upon  and  pass  the  same  act,  has  been  discredited,  as  the  Uni- 
form Negotiable  Instruments  Act  has  already  been  passed  in  all  states 
cxcej)t  Maine,  Mississippi,  Texas  and  California,  and  it  will  probablv 
he  adopted  in  at  least  two  of  those  states  at  the  coming  sessions  of 
the  legislature. 

Another  objection  to  the  accomplishment  of  the  purpose  of  pn>- 
curing  and  maintaining  uniform  state  laws  throughotit  the  nation  was, 
that  the  object,  even  if  legislatively  accomplished,  would  be  dcfealetl 
by  conflicting  judicial  construction  of  the  uniform  acts  after  ad<ipte'i 
by  the  states.  But  this  objection  has  already  been  cared  for.  To 
obviate  this  legal  sin,  there  was  organized  in  1913,  a  judicial  section 
of  the  American  Bar  Association,  consisting  of  all  ferleral  and  state 
judges  of  courts  of  final  appeal  in  the  United  States,  who  are  rncm- 
])crs  of  the  American  Bar  Association,  and  the  object  being  to  pro- 
mote uniformity  in  judicial  construction  of  the  same  statutes  adopltvl 
in  clitYcrent  states.  This  movement  has  been  wholly  successful,  tl:e 
judicial  section  having  held  three  meetings  in  connection  with  the 
American  Bar  Association,  the  last  one  at  Chicago  in  September,  V.^l(\ 
The  American  Bar  Association  has  also  a  Committee  on  Uniform 
judicial  Procedure  which  lias  accomplished  much  along  thai  line,  not- 
ably in  connection  with  the  federal  judicial  procedure,  which  it  is 
hoj)cd  will  form  a  model  for  state  procedure. 

■ 

So  we  now  have  for  the  promotion  of  uniformity  of  laws  amon^j 
the  states:  for  uniformity  of  statutes,  the  Commissioners  on  Uniform 
State  Laws:  for  uniformity  of  decisions,  the  Judicial  Section  of  the 
American  Bar  A.ssociation ;  and  for  uniformity  in  judicial  procedure, 
the  Committee  on  I'niform  Judicial  Procedure. 

A  n(na])le  work  done  l)y  the  conference  is  the  Bureau  of  Uniform 
Judicial  Decisions,  maintained  b)^  its  Coimuittee  on  Uniformity  of  judi- 
cial Decisions.  This  committee  collects  everv  decision  in  the  country 
upon  each  section  of  every  uniform  act  from  the  time  of  its  enactment, 
for  the  benefit  of  any  jttdge  of  a  court  of  last  resort  applying  for  the 
same.  W'e  were  informed  at  the  conference  by  Judge  Stockbridge  of 
Baltimore,  the  chairman  of  that  committee,  himself  a  judge  of  tlie 
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Court  of  Appeals  of  Maryland,  that  the  committee  was  called  upon 
numerous  times  during  the  last  year  for  citations  upon  thbse  sections, 
and  that  he  frequently  received  from  the  judges  to  whom  the  cita- 
tions were  furnished  an  expression  of  hearty  appreciation  for  the  same. 

The  cause  of  uniform  state  laws  has  small  appeal  to  any  special 
monied  interest,  but  it  should  have  a  strong  appeal  to  the  people  at 
large. 

The  weakness  of  our  cause  in  not  appealing  to  any  special  interest, 
should  be  its  strength  in  the  legislature,  and  by  recognizing  the  im- 
mense importance  of  the  cause  of  uniform  state  laws,  it  can  render 
the  state  a  great  service. 

Mr.  Edward  Lees,  who  had  been  an  active  member  of  this  com- 
mission from  its  organization,  refused  reappointment  i«  1915,  and 
S.  R.  Child  was  appointed  in  his  stead. 

Commissioner  Rome  G.  Brown  and  C.  A.  Severance  attended  the 
Salt  Lake  City  Conference  in  1915.  At  this  conference  the  Uniform 
Land  Registration  Act  (Torrens  Act)  and  the  Uniform  Flag  Act  were 
adopted. 

The  last  conference  was  held  at  Chicago,  August  23d  to  29th,  in- 
clusive, and  your  commissioners,  Rome  G.  Brown,  C.  A.  Severance 
and  S.  R.  Child,  attended  throughout  the  conference.  The  Uniform 
Limited  Partnership  Act  and  the  Uniform  Act  for  the  Extradition 
of  Persons  of  L-nsound  Mind  were  adopted  at  the  conference.  Com- 
missioner Severance  is  at  present  vice-president  of  the  national  or- 
ganization. Commissioner  Child  was  appointed  chairman  of  the  new 
Legislative  Committee  created  in  1915  and  was  reappointed  for  the 
present  year.  Commissioner  Brown  is  chairman  of  the  important 
committee  of  the  conference  to  co-operate  with  the  jVnierican  Judi- 
cature Society. 

The  Minnesota  State  Bar  Association  has  loyally  supported  the 
work  of  this  commission  and  the  cause  of  uniform  state  laws.  It 
now  has,  and  since  the  organization  of  this  commission  has  had,  a 
standing  committee  on  Uniform  State  Laws.  This  committee  has 
made  written  reports  to  the  annual  meetings,  which  may  be  found  in 
the  Reports  of  the  Association.  The  present  committee  of  the  Asso- 
ciation upon  Uniform  State  Laws  is,  S.  R.  Child,  Donald  E.  Bridg- 
nian  and  C.  R.  Magney. 

We  have  not  found  in  the  past  session  of  the  legislature  any  op- 
position to  the  Uniform  Commercial  Acts.  There  is  no  reason  why 
Minnesota  should  not  be  enjoying  the  benefits  of  all  the  commercial 
laws,  sales  of  goods,  bills  of  lading,  stock  transfer,  partnerships  and 
limited  partnerships.     These  acts  are  all  codifications  of  the  subject 


framed  by  the  best  talent  in  the  country,  and  are  so  framed  at  great 
exi)ense  and  with  the  co-operation  of  the  experts  from  nearly  every 
state  in  the  Union. 

APPROPRIATION. 

The  national  organization  is  supported  solely  by  voluntary  con- 
tributions from  the  states.  Its  expenses  for  printing,  expert  drafts- 
men and  the  maintenance  for  carrying  on  a  national  organization  is 
considerable.  Its  funds  cannot  be  raised  from  business  or  other  pri- 
vate interests  because  of  apparent  objections. 

The  act  establishing  the  commission  provided  a  standing  appro- 
priation of  $1,000  for  the  expenses  of  the  Minnesota  commissioners 
and  the  support  of  the  national  conference.  The  1913  legislature  re- 
pealed all  standing  appropriations,  but  made  appropriations  for  the 
two  ensuing  years.  The  1915  session  through  oversight  failed  to  make 
any  approj)riation. 

We  earnestly  urge  the  legislature  to  renew  the  appropriation  of 
$1,000  in  accordance  with  the  terms  of  the  act  establishing  the  com- 
mission, and  tlie  State  Bar  Association  made  the  same  request  by  reso- 
lutions in  1915  and  in  1916. 

Till-:   PRINCIPI.K  OK  X.'NIFORMITY  JUDICIALLY  RECOGNIZED 

Each  Uniform  State  Act  contains  this  provision:  "This  act  shall 
be  so  intcrj)reted  and  construed  as  to  effectuate  its  general  purpose  to 
make  uniform  the  law  of  those  states  which  enact  it."  It  has  been 
claimed  tliat  this  clause  would  have  no  effect  in  judicial  construction, 
but  the  Supreme  Court  of  the  United  States  has  in  the  present  year 
settled  that  contention  against  the  claim. 

In  a  notaljle  decision  and  a  land  mark  in  uniform  state  laws,  in 
the  case  of  Commercial  National  Bank  vs.  Canal-Louisiana  Bank  and 
Trust  Co.,  decided  in  Jaiuiary,  1916,  the  Court  determined  that  the 
uniform  acts  of  any  state  could  be  relied  upon  in  any  j>art  of  the 
nation.  In  that  case  the  lower  court  had  refused  to  allow  the  validity 
of  tlie  warehouse  receipts  in  the  hands  of  the  holder,  contrary  to  the 
express  term  of  the  act,  but  tjie  Supreme  Court  reversed  the  low-er 
ccmrt,  turninjc^  tlie  .i^oods  over  to  the  holder  of  the  warehouse  receipt. 

Tlie  Court  speaking  through  Justice  Hughes  says:  "It  is  said 
that  under  the  law  of  Louisiana,  as  it  stood  prior  to  the  enactment  of 
the  I'niform  Warehouse  Receipts  Act,  the  Commercial  Bank  would 
nf)t  have  taken  title  as  ajjainst  the  Canal-Louisiana  Bank  *  *  *  and 
it  is  urged  that  the  new  statute  is  hut  a  step  in  the  development  of  the 
law  and  that  decisions  under  the  former  state  statutes  are  safe  guides 
to  its  con '^t ruction.  We  do  not  find  it  necessary  to  review  these  de- 
cisions.    It  is  apparent  that  if  these  uniform  acts  are  construed   in 
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the  several  states  adopting  them  according  to  former  local  views  upon 
analogous  subjects,  we  shall  miss  the  desired  uniformity  and  we  shall 
erect  upon  the  foundation  of  uniform  language  separate  legal  struc- 
tures as  distinct  as  were  the  former  varying  laws.  It  was  to  prevent 
this  result  that  the  Uniform  Warehouse  Receipts  Act  expressly  pro- 
vides (sec.  57)  :  *This  act  shall  be  so  interpreted  and  construed  as  to 
effectuate  its  general  purpose  to  make  uniform  the  law. of  those  states 
which  enact  it.'  This  rule  of  construction  requires  that  in  order  to  ac- 
complish the  beneficent  object  of  unifying,  so  far  as  this  is  possible 
under  our  dual  system,  the  commercial  law  of  the  country,  there 
should  be  taken  into  consideration  the  fundamental  ptu*pose  of  the 
Uniform  Act  and  that  it  should  not  be  regarded  merely  as  an  off- 
shoot of  local  law.  The  cardinal  principle  of  the  act — which  has  been 
adopted  in  many  states — is  to  gi\Q  effect,  within  the  limits  stated,  to 
the  mercantile  view  of  documents  of  title.  There  had  been  statutes  in 
some  of  the  states  dealing  with  such  documents,  but  there  still  re- 
mained diversity  of  legal  rights  under  similar  commercial  transactions. 
We  think  that  the  principle  of  the  Uniform  Act  should  have  recogni- 
tion to  the  exclusion  of  any  inconsistent  doctrine  which  may  have 
previously  obtained  in  any  of  the  states  enacting  it ;  and,  in  this  view, 
we  deem  it  to  be  clear  that  in  the  circumstances  disclosed  the  Com- 
mercial Bank  took  title  to  the  w^arehouse  receipts  and  to  the  cotton  in 
question." 

The  Court  in  the  decision  also  cites  the  Commissioners  on  Uni- 
form State  Laws  as  authority  for  certain  principles  determined  in  the 
decision.  Since  the  decision  of  Justice  Hughes,  the  Louisiana  Su- 
preme Court  has  followed  that  decision. 

RECOMMENDATIONS 

We  respectfully  make  the  following  recommendations  to  your 
honorable  body : 

That  appropriations  be  made  for  the  use  of  and  disbursement  by 
the  State  Board  of  Commissioners  for  the  ensuing  two  years  as  pro- 
vided in  the  1911  act  establishing  the  Board. 

That  the  following  Uniform  Acts  be  adopted  by  your  honorable 
body: 

The  Uniform  Sales  of  Goods  Act. 

The  Uniform  Transfer  of  Shares  of  Stock  in  Corporations  Act. 

The  Uniform  Bills  of  Lading  Act. 

The  Uniform  Marriage  and  Marriage  License  Act. 

The  Uniform  Divorce  and  Annulment  of  Marriage  Act 

The  Uniform  Act  for  the  Extradition  of  Persons  of  LTnsound  Mind. 

The  Uniform  Sales  of  Goods  Act  has  been  adopted  in  thirteen  of 
the  most  important  commercial  states  of  the  Union  as  follows :    Con- 
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necticut  and  New  Jersey  in  1907;  Massachusetts,  Rhode  Island  slvA 
Ohio  in  1S)08:  Maryland  in  1910;  New  York  and  Wisconsin  in  1911; 
Michigan  and  Arizona  in  1913,  and  Pennsylvania,  Illinois  and  Nevada 
in   1915. 

For  the  use  of  the  legislature  in  considering  the  act,  Mr.  Donald 
E.  Bridginan,  of  the  Uniform  State  Law  Committee  of  the  State  Bar 
Association,  has  thoroughly  annotated  the  Sales  Act  with  the  statute? 
and  decisions  of  the  state  on  sales,  showing  the  changes  if  any  that 
would  be  made,  the  doubtful  questions  cleared  up,  and  the  bearings  of 
the  Uniform  Act  generally  upon  the  law  of  sales  of  goods  in  this  state. 

The  Uniform  Stock  Transfer  Act  w^as  approved  by  the  conference 
in  1909,  and  has  been  adopted  in  the  following  ten  states:  Massachu- 
setts, Maryland  and  Louisiana  in  1910 ;  Pennsylvania  and  Ohio  in  1^1 1 ; 
Rhode  Island  in  1912;  New  York,  Michigan  and  Wisconsin  in  1913, 
and  New  Jersey  in  1916. 

The  Uniform  Bills  of  Lading  Act  has  been  passed  in  eleven  states 
as  follows:  Massachusetts  and  Maryland  in  1910;  Connecticut,  New 
York,  Pennsyhania,  Ohio,  Illinois,  Michigan  and  Iowa  in  1911 ; 
Louisiana  in  1912,  and  Vermont  and  Washington  in  191. S.  The  L'ni- 
form  Bills  of  Lading  Act  has  become  a  law  for  interstate  commerce 
at  the  present  session  of  Congress.  It  would  seem  desirable  for  this 
state  to  have  interstate  and  intrastate  bills  of  lading  alike. 

Also  the  Uniform  Marriage  and  Marriage  License  Act  has  been 
a(loj)ted  by  Wisconsin  and  some  other  states  with  slight  changes.  This 
act,  sponsored  by  lion.  Claude  Southwick,  passed  the  House  in  1913. 
but  failed  to  come  to  a  vote  in  the  Senate. 

Hie  L^niform  Divorce  and  Annulment  of  Marriage  Act  would  put 
our  divorce  laws  in  a  much  better  shape  than  at  present.  It  makes  tlie 
grounds  for  divorce  two  years  desertion  instead  of  one,  and  two  years 
of  habitual  drunkenness,  instead  of  one  as  at  present,  but  the  time 
can  be  changed  without  aftecting  the  main  advantages  of  the  bill. 

The  Uniform  Marriage  Evasion  Act  is  naturally  a  companion  bill 
of  the  I^niform  Marriage  and  the  L^niform  Divorce  Acts.  The  act  is 
designed  to  prevent  the  laws  of  our  state  from  being  used  by  a  citizen 
of  another  state  to  evade  the  marriage  laws  of  his  own  state,  and 
when  adopted  in  other  states  will  prevent  that  state  being  used  to  evade 
the  marriage  laws  of  our  slate. 

The  Uniform  Act  for  the  Extradition  of  Persons  of  Unsound  Mind 
provides  for  a  means  of  returning  a  person  of  that  class  escaping 

mto  another  state. 

At  present  the  only  state  statute  upon  the  subject  is  in  Massa- 
chusetts, put  into  the  codification  of  the  laws  of  the  state  relating  to 
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he  insane  in  1909  by  Dr.  Henry  R.   Stedman  of  Boston,  Mass.,  a 
member  of  the  Codification  Commission. 

.  We  desire  to  call  the  special  attention  of  each  member  of  the  legis- 
lature to  each  of  the  Uniform  Acts  on  a  preceding  page,  not  already 
adopted  in  this  state.  We  would  be  glad  to  have  volunteers  to  intro- 
duce the  Uniform  Acts  recommended.  But  members  may  be  inter- 
ested in  other  acts,  and  they  are  all  worthy  of  careful  consideration. 
There  is  nothing  proprietory  in  the  nature  of  these  Uniform  Acts. 
They  all  belong  to  anyone  who  w^ould  sponsor  them. 

Should  vou  wish  to  introduce  one  or  more  of  these  acts  as  drawn, 
they  are  in  print  and  can  be  introduced  without  being  rewritten,  a 
distinct  gain  in  many  ways.  Should  you  wish  to  introduce  a  bill  touch- 
ing a  subject  embraced  within  these  laws,  although  not  the  Uniform 
Act  itself,  you  will  find  nowhere  else  so  complete  and  reliable  sug- 
gestions and  information  as  in  these  Uniform  Acts,  and  in  the  in- 
formation and  briefs  collected  and  in  print,  relating  to  the  same,  either 
in  the  American  Bar  Association  Reports  or  the  Report  of  the  Pro- 
ceedings of  this  Association,  both  of  which  may  be  found  in  the  law 
library,  or  as  notes  in  connection  with  the  printed  act. 

We  shall  be  glad  to  furnish  some,  or  all,  of  these  acts  to  anyone 
interested  in  thein,  and  also  any  information  in  relation  thereto  that 
you  may  desire. 

Respectfully  submitted, 

ROME  G.  BROWN,  Minnea^is,  Minn., 

CORDENIO  A.  SEVERANCE,  St.  Paul,  Minn., 

S.  R.  CHILD,  Minneapolis,  Minn., 

State  Board  of  Commissioners 
on  Uniform  State  Laws. 
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FRESIDENTIAL  CAHPASaN  IN  1912 


MEHACE  OF  ROOSBVEUI 


(Panqphlet  46  )• 


[Brings  Reply  for  Taft! 

College   Men's   League  Gets  ".p  or  t«rt.«««  p««bT...   He ^«b  f.^ 
Answer  It  May  Not         *"'" '",""  f^'^^'  »'^  tne  to  his  nobj 

T»    1-  L     '  pr-npiples  Bud  tigh  sensd  of  duly. 

KellSI).  '•Mr.    Taft    liB»    (oughf  «nd    19    Kti 

. ___  flfittiiiK  for  tbe  tkuB«  o(  good  Eovcn 

Dnn..,.       *->         T»                      T.  »■               Ir"™''  '"/  ""^  '^'""^  "^  progresB  aDd  r 

Home    (.1,     Brown    Believes '""° """**■"  our  cor-''"  - 
Harv.rd  Men  Should        S'oih.*  UvS'/J 


Unite  on  Taft. 


ffi 


Calh  Ro<»evelt  AposUte  to  ;r»''L''p.!hXat.°  i^&r: 
: : .     Teachings  of  Hi,  Old        ^e'^.  ;r,",.'"„Sr*  "  "  "' 

hchOOi.  DaJK  BooMTclt  "ApOftaU." 

-  1     "In    ihe    edtttmg    politicil    turnn,! 

Tlifl  =«Fn„.  .*  .1,     -iiK      '■''•■"   *"  ein*rgcd   from  the   ranks   o 

Tb*  Pfforti.  of  th»  '-Wooarow  W,l»on'HHtvard  8r»du.tM,  >d  apwt-ate.  o„, 
,i.oii^gB  M?n  H  Lfagnw"  to  line  up  the  "^"O  "  a  pervert  from  his  own  on-, 
"oil-'tri'  mfn  of  th*  eountry  for  thoir  *"^'*J[  "'  '•"*'  »°<i  0'  conduct,  01 
-sndidate  l.avp   met  with   at   least  on*  T'*'\-*   ""'=?t™»'   *^   "it   tyiM    »e, 

xnmri..     Tho  1 1.  ^  ^      .^      teachings  ot  hit  alms  muter,  a  betravp 

jiarpnte.  The  league  hae  aent  out  wide-  ot  bis  fomer  friends  and  Bup^ortcr, 
»  a  request  tor  eontributione  from  eol-  and  a  traitor  to  his  eouUtrv.  tipiirn 
lepe  men.  or  for  "snggeattoBs."  '"G     all      HafesnanlH,       written       ao^ 

One  sin-h  letter,  sent  throuch  tb«  unwritten,  eatabiiahed  and  eoBflnn-f 
'  Harvard  HfTartment  ■  was  delivered  to  '?L  *''-*  '",""■  •"**  ""'''li'-y  »*  "ur  con 
J.'nT„a   f     D  „  ...         •"""H'ea  «  RtitutioHal  goverameut,   be  haa  nroiect 

T,on,e   G     Brown   of   Mmnaapol...     Mr.  ^,.,   himself  %tn   thn   rre.eut   camping. 
HrcTin    hm    replied.      Hu    anawer    hat  as  a   ^reiidtntial  eandidate. 
■•pecial  interest  hecauFo  of  the  writer's      "Hi»  aarestraineii  egoirtn  and  hie  un 
eiiKnded  Hairvard  record-  limitfd  ambition  for  self  have  blinde< 

tne  degree  of  A.  B.  magna  cum  laude;  all  social,  economic  and  industrial  evils 
a  mejnber  of  the  Harvard  I'hi  Beta  ant;  that,  therefore,  the  ono  great  enfl 
h;ippa,  member  of  the  council  of  iho  i"  which  all  per.plc  should  now  iirsi 
Hu'vurd  (Jraduati'B'  M»Kiuine  mw-L-  "'rive  is  to  place  him  at  the  head  ol 
l,i«.idcnt  of,  the  Minnesota  Harvard  ""^ShTf"''":^!'*"  ^  i. 
!■!  iliK   IQOi  7    Tire.;  lo-.  .*  .1,      .  r^  ''"*  single   end  be  prcBumptuouft  \ 

•  iiMb  jm.,-,,  president  ot  the  Awociat-  .,t,fdp,M  to  Be  of  euch  paraiuouct  11,;. 
rdfrarv87.ldubBlS.oe-?.  ,.r,riance    that   all   other    eonsTderation. 

The  letter  devotoa  particular  atten-  ''I'ould,  if  neceaearj,  be  sacrifited  t'l 
tion  to  Theodore  SooBovalt  as  a  Uar-  '^•'i''*  »*  about.  Unco  the  greatest  ci. 
lard  graduate,  an<l  it<  ag  foiiowB-  ponent  of  the   oetablighed   rule  a^'an-.  ; 

,  "Minnpnpolifi,  Minn.,  Sept   20    HHH       ^^^   """^   *"'"   he  afterwards   smaBheii 
*'Mr.   John      L.     deHaulles,     -preaaurer  *  "'*"y  "'•guarding  precpdeat  by  an- 
Woodrow      Wilson     College     Men'*  """"'^jng  h'S  tiva  third  term  candidacy 
l>eagvie.  with  his  frivolous  cup-of-'- jif ee  jest. 

■■Uear  Hit— The  romrounieation  from  "^^'  ***"  "Tt-outery  alune  he  de- 
vour 'ITarvard  .ippartnient '  as  kin  a  "''■'■*•  *"  ^^  condemned.  And.  if  thi.l 
for  contribution  to  the  Woodrow  Wiloon  ^'"*  '""  eufficient,  thyn  his  dcroagonn. 
■■empaign  fund  or.  in  lieu  thereof,  sub-  plotfoTm  of  i-eing  tor  whatever  anv 
g'Hliona.  is  rraoived.  portion   of  the  people  want,  regardlc-i. 

■■My  failure  to  contribute  is  not  ■f''",'^  '°  'J<'fi'»'n^e  of  constitutional  cuu 
.Ml   from   any   lack  of  esteem   for   «„.  ("dwatioEs,  is  enough  to  (ill  intelligent 

•  rnnr  ^^  ilsim.  He  'S  an  oniiDout  repre-  '"''*'"  with  distriii.t  and  fear,  llicn, 
•'■ntative  of  the  sf.holar  in  politics  of  "B*'"-  t"^"  hifib  handed,  doliberat*  at 
whom   Princeton  men  are  justlv  proud  '•'''^P'-   ^'J'   trickery   to   steal   a   nomina- 

"But,  as  a  Harvard  man    1  ienl  con''"""'  "'^'  ''*'*"  lailinir     in     that,     hiB 
••rained  to  give  all  the  support  within  '^^^'If*'    ot    **>e(t   against    his   intended 
•"y   power  to  that  son   of    i\le,   whone  ^"^'""f    therasolve*,    are    characteristic 
.'turdy.  judicial  and  StaUBmanlihe  qu.il-  esimplcs  of  his  aposUay  from  truth. 
'ri.-Fi,  s/dcmon^ratcd  bv  his  record  in       OraatMt  Mecjce"  In  Our  History 
public   office,   have    maQe    him.    bevond      "'^*'"  "oosevcU     ot     today     is     -    ' 

.all    other    presidential    candidatea."  the  ^'^**"*  , '"""■.''.'^    '*•    80?d    govor 
exponent   of   that   ipirit      of      Harvard"""*  ***  *''*  "''""'*'  "'  ""»  »^^'° 

jft-ich  is  signified  in  its  motto,  •  Veti-  I"*'  •""''■'  '"  ^^'  hi«tory  of  tliis 
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ROME  G.  BROWN, 

Of  Brown  &  Gu«mer.  Lawyer*,  f  000- 12  Metropolitan  Life  Building, 
Minneapolis,  Minn. 

Born:  Montpelier,  Vt.,  June  15,  1862;  son  of  Andrew  Chandler  and 
Lucia  A.  (Green)  Brown;  direct  descendants  of  early  immigranU 
of  Pilgrim  days  from  England  to  the  New  England  Colonies. 

Educated:  Public  schools  of  Montpelier,  Vt.;  Harvard  University  (A. 
B.),  1884.  Studied  law  in  Vermont  in  the  office  of  Hon.  B.  F.* 
Fiefield,  Montpelier.  Admitted  to  the  Bar  November,  1887,  and 
the  following  month  came  to  Minneapolis,  and  engaged  in  the 
practice  of  law;  admitted  to  practice  in  the  United  States  Supreme 
Court,  May,  1895.  Active  in  connection  with  the  Minnesota 
State  Bar  Association  and  the  American  Bar  Association;  was 
president  of  the  former,  1906-19d7;  member  of  the  Executive 
Committee  of  the  American  Bar  Association,  1906-1909;  chairman 
of  Minnesota  State  Board  of  Commissioners  on  Uniform  Laws 
since  1911;  vice-president  of  National  Conference  of  Commis- 
sioners on  Uniform  State  Laws,  1913-1914;  has  been  chairman 
of  American  Bar  Association  Committee  to  Oppose  Judicial 
Recall  since    1912. 

Has  made  a  special  study  and  practice  of  the  law  of  water  righb  and 
water  powers,  and  has  been  engaged  in  important  cases  on  water 
power  in  State,  Federal  and  United  States  Supreme  Courts. 
During  the  past  six  years  has  made  a  special  study  of  state  and 
federal  legislation  with  regard  to  water  powers  in  the  United 
States,  for  the  purpose  of  remedying  defects  in  state  and  federal 
legislation,  which  has  restricted  water  power  development  in 
this    country. 

November,  1911,  presented  before  the  National  Waterways  Commission 
a  comprehensive  discussion  on  the  subject,  "Limitations  of  Federal 
Control  of  Water  Powers,'*  which  has  been  widely  used  for  ref- 
erence, both  inside  and  out  of  Congress,  and  which  on  motion  of 
Senator  Root,  was  printed  as  United  States  Senate  Document 
No.  721,  62nd  Congress,  second  session-;  also  is  author  of  other 
published  discussions  of  the  Water  Power  question,  including 
the  following:  article  in  the  Harvard  Law  Review  of  May,  1913, 
on  "The  Conservation  of  Water  Powers"'  (printed  as  U.  S.  Senate 
Document  No.  14,  63rd  Congress,  First  Session);  also  an  argu- 
ment before  the  United  States  House  Committee  of  Foreign 
Affairs,  upon  the  Federal  Control  of  Water  Power,  at  Niagara 
Falls.  At  the  Tenth  Annual  Convention  of  the  National 
Rivers  and  Harbors  Congress,  held  at  Washington,  D.  C,  December 
3-5,  1913,  he  delivered  address  on  "Legislative  Obstacles  to  the 
Improvement  of  Navigable  Rivers"  (printed  as  United  States 
Senate  Document  No.  332,  63rd  Congress,  second  session) ;  also 
prepared  by  request  an  address  on  "The  Water  Power  Problem 
in  the  United  States"  for  the  International  Water  Power  Congress, 
to  have  been  held  at  Lyon,  France,  September,  1914,  but  was 
prevented  from  convening  by  the  war;  this  address  was  published 
by  the  Yale  Law  Journal  of  November,  1914,  and  has  been  pub- 
lished in  French  by  the  International  Congress.  At  the  second 
Pan-American    Scientific    Congress,    held    in    Washington,    D.   C, 
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December  27,  1913,  to  January  6,  1916,  he  presented  a  paper 
which  has  since  been  published  in  both  English  and  Spanisii,  <m 
"Laws  and  Regulations  Regarding  the  Use  of  Water  in  Pan- 
American  Countries.'*  He  has  also  become  a  prominent  audioritj 
on  the  subject  of  the  statutory  minimum  wage,  of  which  he  is  a 
pronounced  opponent,  both  upon  economic  and  constitutional 
grounds,  and  is  counsel  in  the  so-called  **Oregon  Minimum  Wage 
Cases,**  now  pending  in  the  United  States  Supreme  Court  lo  test 
the  constitutionality  of  these  statutes. 

He  has  also  gained  a  national  reputation  by  his  work  as  chairman  of  die 
American  Bar  Association  Conmiittee  to  Oppose  Judicial  Recall, 
his  many  addresses  being  given  and  published  throu^out  the 
United  States. 

He  and  his  firm  are  in  general  practice,  with  offices  at  1000-1012  Metro- 
politan Life  Building,  Minneapolis. 

Married:  Mary  Lee  Hollister,  daughter  of  Samuel  Dwig^l  Hollister.  at 
Marshfield,  Vt.,  May  25,  1888:  has  one  son,  Eldward  Chandler 
Brown,  and  one  daughter.  Dorothy  Hollister  Brown. 

Clubs:  Minneapolis;  Athletic;  Minnikahda;  Automobile;  Harvard  Clubs 
of  Boston,  New  York  and  Minnesota  (president  of  latter  1906- 
1910);  American  Universities  Club,  London,  Elngland;  President 
of  the  Harvard  Associated  Clubs  of  the  United  States.  1906-1907. 

Societies:  Loyal  Legion;  Phi  Beta  Kappa  (Harvard,  1884);  also 
various  economic,  legal  and  research  and  reform  associations. 

Republican. 

Unitarian. 

Residence:      1918  Queen  Ave.,  So.,  Minneapolis,  Minn. 
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